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THE DATE AND CHARACTER OF 
EZEKIEL’S PROPHECIES: 


By MOSES BUTTENWIESER, Hebrew Union College, Cincinnati, Ohio 


ZEKIEL, according to his own statements, took up his 

prophetic activity among the exiles at Tel-Abib in the fifth 
year of their captivity, that is, in 592 B. C., and continued it 
down to the fourteenth (or possibly the sixteenth) year after the 
fall of Jerusalem. He claims that he was expressly commissioned 
by God to speak to the exiles, ‘‘whether they would hear or would 
forbear,’? and that even in the first period of his activity he 
applied himself to that end, spending the interim between his 
call as a prophet in 592 B. C. and the fall of Jerusalem in 586 
B. C. in the endeavor to make the exiles see that Jerusalem was 
to be destroyed and the rest of the nation exiled. He makes out 
not only that the first half of his book (if not two-thirds of it) 
was the immediate product of his efforts to open the eyes of the 
exiles to what the final destiny of the nation was to be, but also 
that several of the prophecies of chaps. 1-24, specifically chaps. 
8-11 and chaps. 14 and 20, were delivered either before the entire 
body of the exiles or before their elders, likewise that the sym- 
bolic actions related in chaps. 12 and 24 were performed and 
explained by him in public. This claim on the part of Ezekiel 


t J shall remark from the outset that since the view of G. Hélscher, Hezekiel, 
Der Dichter und das Buch (BZA W 1924), that the Book of Ezekiel is the work 
of two writers, or even of more than two, has been refuted by W. Kessler, 
‘Die Innere Einheitlichkeit des Buches Ezekiel” (Berichte des Theol. Seminars 
Herrenhut XI, 1926), and also by R. Kittel, Geschichte des Volkes Israel, 1927, 
III, 1, pp. 144ff., I have not considered it necessary to discuss Hélscher’s view 
in the present article. 

2 See Ezek. 2.4f., 7; 3.11. 

3 See ib. 11.25, “‘I told the captives all God had shown me,” with which 
Ezekiel concludes the visionary voyage he relates in chaps. 8-11; 14.1, 4, 6, 
“Some of the elders of Israel came and sat before me. . . Therefore speak to 
them and say . . . Speak to the house of Israel and say; 20.1-3.7, 30, “In the 
seventh year (i. e., of Jehoiachin’s captivity), on the tenth day of the fifth 
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is generally accepted by biblical scholars as bona fide, and there 
would be no reason to question it were it not for the fact that it 
is at variance with certain other equally definite statements in 
his book. 


I 


In chap. 3.1-15 Ezekiel tells us that following his first vision 
and God’s command to him to reveal forthwith to the exiles the 
content of the book he had swallowed, he went to Tel-Abib; 
but that, instead of delivering himself of the revelation he had ~ 
received, he sat for seven days among the exiles rigid and dumb. 
He goes on to relate (in vv. 16a, 22-27) that no sooner had he 
recovered his senses at the expiration of the seven days than he 
had another vision, in which God ordered him to shut himself up 
in his house and to remain there bound and speechless and not to 
go forth among the people as their prophet or admonisher until 
God should again open his mouth.‘ Then in chap. 33.21—-22 and 


month some of the elders of Israel came to consult God and sat before me. 
Then the word of God came to me: Son of man speak to the elders of Israel, 
and say tothem. . .I saidtothem. . . Therefore say to the house of Israel.” 
Note also the statement he makes and repeats moreover four times, that it 
was “‘in full view of the people” that he carried out the symbolic action de- 
scribed in 12.2-16, also that in 24.19-21 he tells that the people asked him, 
why he failed to perform the customary mourning rites for his dead wife: 
“The people said to me: Wilt thou not tell us, what it should mean to us that 
thou actest like this? I said to them: The word of God came to me, Say to 
the house of Israel.” 

4 3,22-27 formed originally, as R. Kraetzschmar, Das Buch Ezechiel, 1900, 
p. 35f.,and J. Hermann, Ezechiel, 1924, p. 25f., have recognized, the immediate 
continuation of vv. 1-16a. Verses 16b-21, which break the sequence, are not 
a part of Ezekiel’s vision of his call related in chaps. 1-3. I cannot agree how- 
ever with Kraetzschmar that vv. 16b-21 were added by a later redactor, 
having been suggested to him by 33.1-20; and still less can I agree with 
Hermann that Ezekiel himself might have added them later when he under- 
took the final revision of his prophecies. Both scholars in their conclusions 
have laid too much stress on the almost verbatim identity of 3.17-19 with 
33.7—-9, which is after all but of secondary importance. Consequently, they 
have lost sight of the weightier fact that 3.20—-21 is complementary to 33.7-9 
(and by the nature of the case also to 3.17-19): 33.7-9 defines the prophet’s 
responsibility toward the habitual sinner who persists in his wicked course, 
while 3.20—21 defines the responsibility he has toward a righteous man who 
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also in chap. 24.25-27 he tells how long he kept up the silence 

that had been imposed upon him, stating that it was not until ‘ 
the news of the fall of Jerusalem was brought to him in Babylon 

by a fugitive that God opened his mouth so that he was no 

longer dumb. 

How is this contradiction to be explained? It is plain, it 
seems to me, that these statements of Ezekiel cannot be taken 
figuratively to mean (as Smend,’ Toy® and others believe) that 
the indifference of the people thwarted the prophet’s activity. 
Rather it is obvious that they speak of a real, definite fact, 
that contrary to his erstwhile commission from God to speak to 
the exiles whatever had been or would be revealed to him, he 
did not take up his activity as a prophet, but remained silent 
until the fall of Jerusalem. It is equally plain that the view 
advanced by Klostermann,’ and accepted by Bertholet,® Kraetz- 
schmar? and Hans Schmidt,?° that Ezekiel was subject to cata- 
leptic fits does not solve the problem—as a matter of fact, it 
evades the question at issue. Whether Ezekiel was a cataleptic 
or not, is after all quite immaterial for our purpose here, though 
an interesting question in itself, and as such worthy of a word 
of elucidation in passing. That he was subject to ecstasy is beyond 
doubt, as we shall see later. Whether or not he was in addition 
a victim of catalepsy—in order to reach any definite conclusion 
on this point, the many similar cases, related in Hellenic, Hellen- 
istic, Persian, Hindoo, and medieval literature, of the morbid 
lapses into sin. This fact, it seems to me, points to the conclusion that 3.20-21 
originally formed the direct continuation of 33.7—9, and that at one time in the 
course of transmission these verses were omitted, and, with the three opening 
verses of the passus prefixed as a cue, were put in a blank space of the manu- 
script, whence both, the omission and the cue, were in the next copy mechani- 
cally inserted in ch. 3 after v. 16a. Presumably it was in the margin at the 
bottom of the page, the last words of which were those of 3.16a, that the 
omission with the cue was put. 

5 Der Prophet Ezechiel, 1880, pp. 25ff., 177. 

6 The Prophet Ezekiel (in SBOT), 1899, p. 98. 

7“Ezechiel”’ in Theologische Studien und Kritiken, L, 1877, pp. 391ff. 

8 Das Buch Hezekiel, 1897, pp. 18f., 130, 173. 

9 Das Buch Ezechiel, 1900, pp. 38f., 239. 

to “Tie Grossen Propheten” (in Die Schriften des Alten Testaments in 


Auswahl), p. 385f. 
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actions of mystics while in the state of ecstasy, would have to be 
‘carefully examined and compared. Meanwhile the article on 
ecstasy in The Encyclopaedia Britannica* may be found rather 
illuminating: 
“The state of ecstasy resembles in many points that of 
catalepsy, but differs from it sufficiently to constitute it a 
separate affection. The patient in ecstasy may lie in a fixed 
position like a cataleptic, apparently quite unconscious, yet, 
on awaking, there is a distinct recollection of visions per- 
ceived during this period.” 

The fact remains that Ezekiel’s claim that in the years 592— 
586 B. C. he carried on a definite prophetic activity among the 
exiles at Tel-Abib cannot be reconciled with his statement that 
he remained absolutely silent through these years. Only one of 
the assertions can be true, the other must be fictitious. It is not 
hard to decide which is the correct one, inasmuch as a careful 
examination of the Book of Ezekiel reveals the fact that both 
chaps. 33-48 and chaps. 1-32 are a product of the time, not 
before, but after the destruction of Jerusalem. 

Throughout chap. 25 and again at the opening of chap. 26, 
Ezekiel speaks of the destruction of the Temple and country and 
of Judah’s exile as actual happenings. Five times he refers to 
these events, voicing his resentment in turn against Amon, 
Moab, Edom, the Philistines, and Tyre, because of their ‘‘mali- 
cious exultation”’ over the fate of Judah (25.3ff., 8ff., 12ff., 15ff.; 
26.2ff.). It will suffice to quote the first and third of these 
references: 

“Thus says God: Because the sons of Amon said, Aha! over 
my sanctuary when it was profaned, and over the land of 
Israel when it was laid waste, and over the House of Judah 
when they went into exile, therefore will I deliver thee to 
the sons of the East for possession’’; and ‘“Thus says God: 
Because Edom acted revengefully toward the house of Judah 
and committed great offence by taking revenge, therefore 
thus says God, I will stretch out my hand against Edom and 
cut off man and beast: I will make it desolate from Teman 
to Dedan; by the sword they shall fall.’”’ 

™ Eleventh ed., VII, p. 910. 
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This latter quotation is especially conclusive as his reference is 
to an actual happening connected with the conquest of Jerusalem 
—to Edom’s having assisted Nebuchadnezzar in overthrowing 
the country, by way of revenge for the wrongs she had so long 
suffered as Judah’s vassal.” 

Also in 16.56-57 Ezekiel alludes to the actual destruction of 
the country and the gloating of Judah’s neighbors: ‘Thy sister 
Sodom was not mentioned by thee in the day of thy pride, before 
thy nakedness* was laid bare as it now is when thou art an 
object of derision to the daughters of Edom™ and the daughters 
of the Philistines round about that treat thee with contumely.’’ 
“Thy nakedness was laid bare’”’ is a figure of speech for suffering 
extreme violence and humiliation, specifically for the fall of the 
nation. This is shown by the parallel, vv. 37 and 39, where the 
figure is more fully developed, and still more convincingly by Jer. 
13.22, where the figure is found in its original and more complete 
form: apy ie pow ib, “Thy skirt will be stripped off, thy 
heels will suffer violence,” and again v. 26, qu» dy -pdw onawn 
snbp ann, ‘I will lift thy skirt over thy face that thy nakedness 
may appear.’’ In these verses the figure suggested itself naturally, 
since the nation is personified as mother. 

A still more striking example is The Lament over the Vanquished 
Nation (chap. 19.10-14). Biblical scholars are agreed that these 
verses are a product of the time after the destruction of the nation. 
Not only does their content show this, but also the fact that 
throughout the verses the perfect tense is used without any 
interchange with the imperfect. Verses 12-13 will suffice to 
illustrate this: 

“But in fury the vine was plucked up, cast down to 
the ground, 

The East wind dried up its fruit. 

Broken off was its mighty branch, and withered, con- 
sumed by the fire. 

Now it is planted in the wilderness, in a dry and thirsty 
land.” 

12 Cf, 2 Sam. 8.13-14; 2 Ki. 8.20-22; 14.7, 22. 

3 Instead of qnyn read, in accordance with the parallel v. 37, qn11y. 

14 Instead of ons read, with many MSS. and Syriac, or. 
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As to the exclusive use of the past tense, it may be noted that it 
extends even to the subscript, a»p> am wn nyp the am of which 


has unwarrantedly been emended by a number of scholars to "7m." 


To the question how these various references to the destruc- . 
tion of Judah as a real event can be reconciled with Ezekiel’s 
claim that chaps. 1-32 are, with the exception of the last chapter, 
the product of the years 592-586 B. C., the answer is generally 
given that they are not an original element of the prophecies 
in question, but were added by Ezekiel later when, some four- 
teen years after the fall of Jerusalem in 586 B. C., he revised 
his former prophecies for the purpose of editing them. Such 
an explanation, however, does not hold, as may best be seen 
from an examination of chap. 12.1-16 and of chaps. 8-11. 

Chap. 12.1-16 tells circumstantially of a symbolic action per- 
formed by Ezekiel before the exiles at Tel-Abib and of the explana- 
tion given by him of his action at the time. They state that 
after getting ready his pack as though for exile, he dug a hole 
through the wall of his house and, passing out through it in the 
dark before the eyes of the people, walked away, with his pack 
on his back and his eyes blindfolded, so that he might not see 
the land. In answer to their inquiry, he told the people the 
following morning that his action was symbolic of the captivity 
awaiting the House of Israel, particularly the Prince in Jerusalem, 
who should wander forth in the dark, digging a hole through the 
wall for an exit; he should go forth blindfolded and be taken to 
Babylon, which he should not see, and there he should die. 

This prophecy tallies in every respect with what actually 
happened at the time of the fall of Jerusalem. The night Jerusalem 
was conquered, Zedekiah attempted to make his escape from the 
city. But he was pursued and captured by the enemy, taken to 
Nebuchadnezzar’s headquarters at Riblah, where he was blinded, 
and then led in chains to Babylon.*® The further fact that chap. 


** As I have pointed out in ‘‘Where Did Deutero-Isaiah Live?’’ (in JBL, 
XXXVIII, 1919), p. 103f., it is by the writer’s consistent use of the perfect 
that vaticinia post eventum are betrayed as such, while genuine prophecies are 
recognized by the fact that the prophetic perfect is invariably used alternately 
with the imperfect. 

6 See 2 K. 25.4-7; Jer. 52.711, 
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12.1-16, as generally acknowledged, forms an organic whole 
leaves room for but one conclusion—that the entire passage must 
be a vaticinium post eventum. And this brings us to the heart of 
the matter. When Ezekiel in chap. 3 and in chap. 33 and also in 
chap. 24 states that in the interim between his call and the fall 
of Jerusalem in 586 B. C. his mouth was shut and he carried on 
no prophetic activity whatever, he is simply telling the truth, 
quite oblivious of the fact, we may believe, that he is giving 
himself away. The entire first part of his book, that is, chaps. 
1—31, are not real prophecies but are only disguised as such— 
they are, without exception, vaticinia post eventum. Though the 
Book of Ezekiel cannot be said to show any of the eschatological 
notions of later apocalyptic literature, and for this reason cannot 
be classed as such, the method or artifices employed in it, con- 
spicuous among which is the strange mingling of fact and fiction, 
are typically the same as characterize the apocalyptic writings. 


II 


Another feature which the Book of Ezekiel has in common 
with apocalyptic writings is the prominence given to visionary 
voyages. These, it must be emphasized, are by no means a mere 
literary device, but are, as the numerous parallels throughout the 
religious literature of antiquity show, a typical case of prophetic 
ecstasy or mantic possession. The voyages to heaven and hell, 
which play so prominent a réle in apocalyptic literature, and the 
flight of the soul to heaven, which figures no less prominently in 
the Hermetic writings of Hellenistic times and the early Christian 
centuries, are their direct offshoots. They are all alike rooted in 
the primitive notion of revelation that prevailed through those 
ages; that is, the notion that “Inspired or true divination,’ as 
Plato puts it, “‘is not attained by anyone when in his sound senses, 
but only when his rational faculty is fettered in sleep or by 
disease, or if he has become distraught by some divine posses- 
sion.’’*7 The trance-like seizure, if not the immediate result of 


a 


7 Oddels yap evvovs Epamrerat mavrixys evOéov Kal dAnBods, GAN’ 7 
Kad’ wrvov Thy Tis gpovngews wedynOels divaywy H dia vooov h dia Tiva 
évOovotacuov mapadddkas, Timaeus, XXXII. 7le. 
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morbid, neural disturbances, may be artificially induced by vari- 
ous means, such as the use of narcotic drinks, flagellation, orgias- 
tic dancing, self-hypnotism by the mechanical repetition of words 
or the fixed gazing upon a crystal, and especially by fasting, 
often for weeks and months, and ascetic discipline in general, all 
of which are calculated to liberate the mind for the time being 
from the trammels of ordinary sensation. Since Ezekiel’s visionary 
voyages to Jerusalem, described in chaps. 8-11 and in chaps. 
40-48, and also the one spoken of in 3.14f., are of especial impor- 
tance in determining his notion of revelation and the category 
of prophets to which he belongs, various parallels may be adduced 
in further elucidation. 

Of Aristeas of Proconnesus (of the 6th century B. C.) it is 
told that he possessed the magical power of remaining in ecstasy 
for long periods. When his soul “‘seized by,’’ or to express it more 
adequately, ‘“‘possessed by Phoebus,” pouBd\autTos yevouevos, 
would leave his body, he would visibly appear as another ego 
at distant places, all the while his body would be rigid as if 
dead. Transformed into a raven, he appeared one day in the 
escort of Apollo at Metapont in Italy. Revealing his presence 
to the astounded citizens, he bade them set up an altar to Apollo 
and a monument to himself beside it: thereupon he vanished.*9 

As another such ecstatic seer of ancient Greece I shall men- 
tion Hermotimus of Klazomenae, of whom it is told that his 
soul would often leave his body for a long time and wander 
through distant places. When his soul would return to him from 
its ecstatic flights, he would be able to reveal things of which it 
was impossible to attain knowledge in a natural way. On one such 
occasion his rigid body, betrayed by his wife, fell in the hands 
of his enemies and was burned to death.?° Brief mention may be 


8 The raven was sacred to Apollo, the god of prophecy. 

19 Herodotus IV.13-15; Maximus Tyrus 16.2; Plinius, Nat. Hist. VII. 174; 
Suidas, s. v. ’Aptoréas; Erwin Rohde, Psyche, 4. Aufl., II, pp. 91ff.; E. Bethe, 
“Aristeas’’ in Pauly-Wissowa, Real-Encyclopddie der klassischen Altertums- 
wissenschaft, III, 876ff. 

20 See Appollonius, Hist. Mirab. 3; Plinius, Nat. Hist. VII. 52; Plutarch, 
De Genio Socrat. 22; Rohde, op. cit. II, 94f.; E. Wellmann, ‘“‘Hermotimos’’ in 
Pauly-Wissowa, op. cit. XV, 904f. 
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made also of Epimenides of Crete, who induced long ecstasies 
of his soul by fasting and by a solitary ascetic life.?* 

Of Er of Armenia Plato tells, in the Republic X. 614b ff., that 
he fell in battle, and that after he had been lying as if dead for 
twelve days, he awoke as he was put on the funeral pile, and 
told at length how his soul had been taken through the heavenly 
and the infernal regions and been shown the joys and brilliance 
of the former and the horror and darkness of the latter.?? Another 
experience of the kind Plutarch relates, in De Sera Numinis 
Vindicta XXII. 563d ff., of Aridaius, who for three days lay rigid 
as if dead and, on awaking, told that, conducted by the soul of 
a recently departed relative, his own soul had wandered through 
Elysium and Infernum and had seen the glorious life enjoyed by 
the souls of the blessed in the one and the misery suffered by the 
spirits of the wicked in the other. 

A Persian parallel to the last two ecstatic visions is the Vision 
of Arda Viraf.74 Being the most pious of Mazda believers, Arda 
Viraf was chosen to go to heaven to bring back a revelation of 
Ormazd about the true religion. To induce ecstasy he is given 
a cup of narcotic to drink; whereupon he sinks into a deathlike 
sleep and lies in a fixed position for seven days, while his soul, 
conducted by Srosh and Atar, wanders through the heavenly 
regions. Crossing the Chinvad bridge, it traverses the place be- 
neath the stars, where are the souls of those whose good and evil 
works balance each other, then crossing the three heavens,”5 
arrives at Garothmana, the abode of Ormazd. Here it is shown 
the blessed place of the righteous souls and the damned place of 
the wicked spirits, whose joys and torments are described at 


length. 


ax See Rohde, op. cit. II, p. 96f. 

22 See A. Dieterich, Nekyia, 1893, p. 114f. 

43 See Dieterich, op. cit. p. 145f. 

24 In its original form the Vision has been preserved in the Pahlavi trans- 
lation: The Book of Ardé Virdf, edited and translated by Haug and West, 1872. 

23 Unlike the later more familiar notion of heaven, the older Persian notion, 
retained in the Pahfavi translation of Ard& Viraf, divides the heavens, not 
into seven, but into four spheres: the first holds the stars, the second the moon, 
the third the sun, and the fourth is the abode of Ormazd (Ahura Mazda). 
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I have chosen the three last examples, not only as additional 
illustrations of prophetic ecstasy, but also for the reason that 
they belong properly with the voyages to heaven and hell of 
apocalyptic literature and thus show at a glance that these voy- 
ages are but an offshoot of ecstatic visions. This prima facie evi- 
dence is fully confirmed by the various apocalyptic writings, 
inasmuch as these furnish ample evidence that the idea of revela- 
tion entertained by their authors is not the advanced view of 
Amos and his great successors, who held that God reveals Himself 
to the inner perception of man,?° but the primitive notion of 
those ages as defined by Plato. Like the latter they conceived 
of revelation as a veritable state of possession that could be me- 
chanically induced at will. To substantiate this statement it will 
suffice to refer to The Book of Enoch I—XX XVI, and to The 
Book of Daniel, and briefly also to 4 Ezra. 

In the Book of Enoch, Enoch’s voyage to heaven and hell 
described in chaps. 14.9-chap. 36 is introduced as follows: ‘‘Sit- 
ting down by the waters of Dan in the land of Dan southwest of 
Hermon, I laid their petition?’ before God till I fell asleep. And 
behold a dream came to me and visions fell upon me, and I saw 
visions of chastisement, and a voice came bidding me to tell all 
this to the sons of heaven?? and to reprimand them. And when I 
awoke, I came unto them, and they were all sitting together, 
with their faces covered, weeping, in Abelsjail, which is between 
Lebanon and Seneser. And I recounted to them all the visions 
which I had seen in my sleep . . . I saw in my sleep what I will 
now tell with a tongue of flesh and with the breath of my mouth 

. . And the vision was shown to me thus: Behold in the vision 
clouds invited me and a mist summoned me, and the course of 
the stars and the lightnings sped and drove me, and the winds 
in the vision lent me wings and lifted me upward and bore me 
unto heaven”’ (13.7ff., 14.2,8). 

In The Book of Daniel, the visions of Daniel are described, 
some as dreams he had as he lay asleep at night, others as ecstatic 


26 See The Prophets of Israel, pp. 135-163, where 1 have discussed this 
prophetic view of inspiration at length. 

27 The petition spoken of is that of the sons of heaven who came down 
to earth and took the daughters of men for their wives. 
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visions he experienced while in a state of trance induced by pro- 
longed fasting and other ascetic discipline. Note that in one of 
these visions he is carried off from Babylon to Susa, the capital of 
Elam, and that about another he remarks that the apparition 
was not discerned by the men in his company. Note also that he 
describes the trance as attended by a melancholic, anergic stupor, 
the effects of which lasted for days after he had come out of it.?8 

Also the visions of the Apocalypse 4 Ezra are ecstatic visions 
experienced in the state of trance. It is however not necessary 
to go into them fully, but merely to point out that the writer 
is very specific and detailed, more so even than the writer of 
Daniel, on the immediate effect as well as on the aftereffects 
of the ecstasy. Thus in 3.1ff., 6.35, and 10.25 he speaks of his 
agitation over the vision, how it filled his heart with fear and 
dismay, and in 10.29 he says that he ‘‘lay as if dead, with his 
senses gone,’’ while in 5.14 he tells that as he came out of the 
trance “‘his body shook and his mind was faint with exhaustion,” 
and similarly in 12.5, ‘“Now my soul is languid, and my spirit 
listless, and no strength is left in me, because of the great fear 
which fell upon me in the night.” 


III 


The similarity which the foregoing examples of prophetic 
ecstasy bear to the case presented by Ezekiel is most conspicuous. 
The similarity extends even to such typical expressions—typical, 
that is, of the very phenomenon described—as ‘“‘seized’’ or “‘pos- 
sessed by the god,” do.BdAauTTOos, and its synonyms, it should 
be added. The equivalent expression in Ezekiel is npm...m0., 
3.14, which does not mean, ‘‘The spirit took me away” or ‘‘carried 
me off,’’ but ‘‘The spirit seized me,” that is, ‘‘possessed me,” or 
to express it according to the more common usage, “I was pos- 
sessed of the Spirit.” The fact that *Inpm is active cannot be 
advanced as an argument against this meaning, since in Greek, 
too, the active voice of NauBavew is used with identically the 
same meaning as the passive OedAnm7Tos: cf. Herodotus IV.79 
... Huéas 0 Beds NauBaver. viv ovTos 6 daiuwy Kal Tov buéTEpov 
28 See Dan. 7.1f., 13; 8.1f., 18, 27; 9.3, 21; 10.3, 7ff. 
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Baciiéa eAaBnKe ... TE Kal bd Tov Heod paiverat, 
1 . the god possesses us. Now this god has possessed 
also your king . . . and the king is inspired by the god.” It 


is clear then that Ezekiel’s expression mn ‘3npm, used in 3.14 
is synonymous with the expression m7 °a yam, “The Spirit 
entered into me,” which he uses in 2.2 and 3.24. No argument 
to the contrary can be deduced from the fact that neither *1npm 
m7 nor m7 °2 sam denotes mantic possession anywhere else in 
the Old Testament writings, for the reason that the older litera- 
ture, that is, the literature antedating the rise of literary proph- 
ecy, to express the notion, uses for ‘2 8a the synonymous term 
by mbx or bx 'x: cf. 1 Sa. 10.6 mainm mm mr -poy ands, “The 
Spirit of YHWH will enter into thee and thou wilt go into 
ecstasy’’ (this is the primary meaning of s22n7); and again v. 10 
sain ods ma psy ndxsm, “The Spirit of God entered into him 
and he went into ecstasy’; cf. also ib. 18.10 om>s moa nbxm 
man tina xainn dixw ds nyo, “The evil spirit of a demon entered 
into Saul and he raved?9 through the house.’”’ As to nbx denoting 
“enter,’’ note that the primary meaning of the word is “‘to pene- 
trate’ and also that in 2 Sa. 19.18 }7-y7 1ndx means ‘‘They crossed 
the Jordan.” The decisive thing is however not this older synonym 
of mn °a Nam, but rather the fact that the use of the latter to 
signify possession is, like the similar use of m1 2npm, in no wise 
peculiar to Ezekiel, since the equivalent Greek Oeds or mvedua 
épxeTar eis or él personam, used with identically the same 
meaning, is very common in classical and Hellenistic Greek alike. 
It occurs twice in New Testament Greek, in Matth. 3.16 kal 
idov ‘aqvewxnoay of ovpavol, Kal eidey media Geod KataBai- 
vov @oel TeptaTepay, Eoxouevov ém’ avTov, and again in Acts 
19.6 kal érifévros aitots Tov IlabAou xetpas HOE TO TrvedUa 
TO &ytov én’ adtrobs, éX\ddovy TE YAWooals Kal éxpodHrevor. 
As an example from classical Greek literature, Euripides, Bac- 


29 That xainq may mean both “‘to go into ecstasy” and ‘‘to rave’’ is ex- 
plained by the fact that the two phenomena have in common that for the time 
being a person’s rational faculties are suspended or deranged, as the case may 
be. Note that throughout ancient times demented persons were like the 
diviners regarded as the confidants of the deity, as preeminently qualified to 
be the recipients of divine revelation. 
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chantes, 300f. may be quoted: drav yap 6 Beds els TO Op’ 
EX\On wots, N€yerv TO MEANOV Tos MEUNVoTas ToLel, ‘When 
the god enters our body with might, he makes his inspired 
followers to foretell the future.” Still more illuminating is the 
following example from a magical papyrus (of the fourth cen- 
tury A. D.) belonging to the Hermetic writings: é\Oé jou 
Kipie ‘Epuy, as Ta Bpédn eis Tas KorAlas T&v yuvatKkar,3° 
“Enter into me, O Lord Hermes, as the fetus is conceived in 
the womb?* of women.’”’ The comparison, ‘‘as the fetus is con- 
ceived in the womb of women,”’ is particularly interesting, in- 
asmuch as it shows that mantic possession was thought of as a 
physical rather than a spiritual phenomenon. 

In my discussion of *3npMm ...m7 and m7°3 sam I have proceeded 
from the premise that by Radh the spirit of YHWH is meant: 
direct proof that this is indeed the case is furnished by the fact 
that in ma mo Sy bpm, “The spirit of YHWH invaded me” 
(Ezek. 11.5), Raidkh YHWH is mentioned expressly. The proof is 
the more conclusive as this expression, which is synonymous 
with mn ‘unpm and m7 °2 Nam, belongs like them to the stock of 
phrases common to ever so many languages. A pertinent Latin 
example, which fully describes the phenomenon referred to by 
Ezekiel in 11.5, is found in Lucan, Pharvsalia 5.166ff.: Arius Phoe- 
bados irrupit Paean, mentemque priorem expulit, atque hominem 
toto sibi cedere iussit pectore, ‘‘Apollo invaded the body of his 
priestess, and driving out her former thoughts, he bade her 
human nature depart and yield her whole mind to him.” To 
differentiate, as a number of scholars do, between ‘‘The spirit 
of YHWH invaded me’”’ of Ezek. 11.5 and ‘The Spirit entered 
into me” of 2.2 and 3.24, and argue that it is only in the former 
that Ezekiel has reference to possession, that in the latter he 
speaks of something altogether different, namely, of “the won- 


derful vitality produced in him by God,’’? is, to say the least, 

30 Edited by Kenyon, Greek Papyri in the British Museum, 1893, p. 116, 
Pap. CXXII, line 2ff. 

3t Here, as in both Old Testament and New Testament Greek, Kouta is 
used with the meaning ‘‘womb.” 

32 See Kraetzschmar, op. cit. p. 23 and 117; Toy, op. cit. p. 97 and 116, 
F. Giesebrecht, Die Berufsbegabung der alttestamentlichen Propheten, 1897, 
pp. 144, 146, and 148. 
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extremely subjective, since ‘The Spirit entered into me’ is 
in the one instance continued with “As He spoke to me,” and 
in the other with ‘‘And He spoke with me and said to me,”’ just 
as ‘‘The spirit of YHWH invaded me” is continued with “And 
He said to me,” and since furthermore Radéh, without the article, 
occurs as the equivalent of Radh YHWH elsewhere in Old 
Testament literature. Thus e. g., for Gen. 41.38, M7 WS W'S 
12 ods, we have in Nu. 27.13 12 m7 ws wx—both expressions 
meaning ‘‘A man in whom the spirit of God is;’’ and for Jud. 6.34, 
pyta ns mwas ma mn, and 2 Chron, 24.20, ns mwad onds mon 
]727 yr 12 mM D1, we find in 1 Chron. 12.18 *woy ns mwas ma— 
again both expressions meaning, ‘‘the spirit of God possessed”’ 
or ‘‘entered into” him: cf. Syriac nébiya délébisa leh raha, “A 
prophet possessed of the spirit,” Eph. II. 243, and Greek évdévec- 
Gar, used with the same meaning.33 

All these expressions, typical of the primitive notion of inspira- 
tion met with in Ezekiel, are unknown in the writings of the great 
literary prophets—naturally so, since the advanced view of 
inspiration which Amos, Hosea, Isaiah, Micah, Zephaniah, Jere- 
miah, and Deutero-Isaiah held, barred the use of them. 

The examples of prophetic ecstasy that have been adduced 
also throw light on the much debated passage with which Ezekiel 
in 3.14f. continues the statement, ‘‘I was possessed of the Spirit,” 
namely, bn ndoam bs mas apm ody ma a oma nona ao 4ds0 
O51n2 Ow OD” nyaw OW AWN) TWD W7) by o’aw’7 aas. The verses 
are to be translated: ‘“‘Overpowered by the hand of God, I went 
away in melancholy in my ecstasy, and I came to the exiles at 
Tel-Abib by the river Chebar, and sat for seven days rigid and 
dumb among them.” Like the writers of Daniel and 4 Ezra, 
Ezekiel tells that his ecstasy affected him with melancholy and 
torpor, which continued for seven days after he had come out of 
it. The whole of chaps. 1-3, it may be briefly indicated, consists 
of two ecstatic visions, the first, chaps. 1-3.15, and the second, 
chap. 3.16a, 22-27. As soon as chaps. 1-3.15 are recognized as 
describing an ecstatic vision, the statement of 1.3, ‘“As I was 


33 Cf. Plutarch, Def. Orac. 9: Td oleoOar Tov Oedv abrov... évduduevov eis 
\ , nN las 
TA OHMaTA THY TpOvETav. 
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among the exiles” (which is usually glossed over with the remark 
that ‘‘among the exiles’’ must not be pressed) ceases to be at 
variance with the statement of 3.15, ‘‘And I came to the exiles 
at Tel-Abib by the river Chebar.’’ Even as Ezekiel describes in 
chaps. 8-11 how he was sitting in his house, with the elders of 
Judah before him, when suddenly he was transported to Jerusalem 
by the spirit, and in due course brought back to the exiles, so he 
describes the vision of chaps. 1-3.15 as having come to him when 
he was with the exiles, with this difference however, that he 
omits to say that he was carried off by the spirit, though he does 
mention that he was conducted back by the spirit, that as he 
came out of the ecstasy, he was back among the exiles. 

Another excellent illustration of Ezekiel’s primitive concep- 
tion of inspiration is the story he tells in 2.8-3.3 to the effect that 
he became inspired by swallowing the book which the spirit 
hand reached out to him in his vision. Similarly the New Testa- 
ment writer of The Revelation tells in 10.8-11 that he received 
his revelation about the happenings at the end of time, known to 
God only, by devouring the heavenly book in which they were 
recorded. But while Revel. 10.8-11 is a close imitation of Ezek. 
2.8-3.3, there is another parallel in 4 Ezra 14.38-41, which is 
entirely independent of Ezekiel, and which is therefore of extreme 
importance for our purpose. Ready to carry out God’s behest to 
restore the lost Law of the Lord, Ezra hears a voice calling to 
him: : 
“Ezra open thy mouth and drink what I give thee to drink. 
Then I opened my mouth, and lo! there was reached unto 
me a full cup, which was full as it were with water, but the 
color of it was like fire. And I took it and drank; and when 
I had drunk, my heart poured forth understanding, wisdom 
grew in my breast, and my spirit retained the memory of it: 
and my mouth opened, and was no more shut”’ (i. e., for the 
purpose of dictating the Law to the five men that were 
with him). 

This parallel in 4 Ezra stands midway between Ezek. 2.8-3.3 
and another parallel found in the Egyptian Tale of Khamuas 
and Neneferkaptah: Khamuas had at last found the magical book 
“written by Toth’s own hand” and had tested the magical power 
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which the knowledge of it gave a man: whereupon he goes on to 

relate: 
‘As I was no skilled scribe like Neneferkaptah, my elder 
brother, who was a good scribe and a very learned man, he 
caused a piece of new papyrus to be brought to him. He 
wrote on it every word that was in the book. He caused it 
to be soaked in beer, he dissolved it in water. When he saw 
that it had dissolved entirely, he drank it, and he knew all 
that was in the writing.’’34 

Here we have the oldest illustration of the primitive notion met 

with in Ezek. 2.8-3.3 that the mind may absorb knowledge by 

physically consuming the contents of a book. 


IV 


The examples of ecstatic visions referred to show, as we have 
found, that the visionary voyages of Ezekiel, which are described 
at great length in chaps. 8-11 and in chaps. 40-48, were experi- 
enced while he was in a state of ecstasy. The first is particularly 
interesting. The opening verses, which are most explicit, read: 
“As I was sitting in my house, and the Elders of Judah were 
sitting before me, the hand of YHWH fell upon me there. 
And I saw, and behold, a form like that of a man;35 and the 
appearance of what seemed his loins downward and upward 


was like that of fire, like the gleam of shining metal. And He 
stretched forth the form of a hand and seized me by the 
flowing hair of my head; and the spirit lifted me up between 
earth and heaven and conducted me in the visions of God 
to Jerusalem, to the door of the gateway of the inner court 
that faces North . . . And behold, there was the Glory of the 
God of Israel, like the vision which I saw in the valley.” 
The account of this visionary voyage is important for our 
purpose also in another respect: it illustrates, even more strik- 
ingly than the symbolical action of chap. 12.1-16 does, the 


34 The story has been edited and translated by several Egyptologists, 
among others by F. L. Griffith, Stories of the High Priests of Memphis, 1900, 
pp. 82ff., and also 16ff.; the passage quoted is found p. 106ff. and p. 25. 

35 Instead of W&8 read with the Greek YWN—a reading borne out also by 1.26. 
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method Ezekiel employs in the first part of his book, that is, in 
chaps. 1-32. Among the things that he does and beholds in his 
ecstatic voyage, the prophecy related in chap. 11.1-13, which he 
delivers in Jerusalem, plays a prominent réle. (Note the parallel 
to the similar performance of Aristeas of Proconnesus referred to 
above.) Ezekiel prophesies to the government party convened in 
the east gateway of the Temple that for their sinful doings they 
shall be executed by the hands of the enemy on the border of 
Israel. Here we have another clear reference to what actually 
happened at the time of the fall of Jerusalem, when the high 
officials of the state were taken from Jerusalem to Nebuchad- 
nezzar’s headquarters at Riblah, on the border of Israel, and there 
executed.%° 

But this is not all. Ezekiel concludes that no sooner had he 
finished his prophecy than Pelatiah ben Benaiah, one of the 
officials addressed by him, dropped dead. Now in view of the 
fact that Ezekiel was not present bodily at the Temple in Jeru- 
salem, and that consequently the prophecy he speaks of was 
not actually made, but was merely an imaginary prophecy, 
it is excluded that Pelatiah’s sudden death could have been 
caused by it, or even been coincident with the prophecy spoken 
of here. Now Pelatiah, in all probability, did die suddenly in the 
sixth year of Jehoiachin’s captivity, else Ezekiel would not have 
been likely to refer to it as a fact a decade or so later. The most 
probable explanation is that when some ten years after Pelatiah’s 
death Ezekiel wrote his book, it occurred to him to bring this 
dramatic occurrence and the imaginary prophecy made on his 
visionary voyage to Jerusalem into the relation of cause and effect. 

To sum up, the entire Book of Ezekiel was written some time 
after the fall of Jerusalem in 586 B. C. Chaps. 40-48, containing 
Ezekiel’s ritualistic legislation for the future Israel, bears the date 
of the fourteenth year after the destruction of Jerusalem, and the 
brief supplement to the prophecies against Tyre and Sidon, chap. 
29.17—21, dates from the sixteenth year of the same event, so that 
it seems safe to fix on 570 as the terminus ad quem. This conclu- 
sion regarding the date limit seems pretty safely grounded in 


36 See 2 Ki. 25.18-21; Jer. 52.24-27. 


18 MOSES BUTTENWIESER [18] 


view of the fact that Ezekiel’s ritualistic legislation of chaps. 
40-48 is the chief object of his book, all that precedes being, so to 
speak, but introductory or preliminary to it. 

Perhaps the most startling experience for us in this study of 
the date and character of Ezekiel’s writings is the realization that 
Ezekiel did not actually at any time before 586 B. C. predict the 
fall of Jerusalem, that only after that event had happened did he 
make out that he had prophesied it. And yet this fact is entirely 
in keeping with Ezekiel’s spiritual viewpoint. For in spite of his 
advance theoretically Ezekiel never actually succeeded in rising 
out of the spiritual atmosphere in which he was born and reared, 
always he remained subject to the limitations of his own times. 
The real essence of the religious views of the great prophets he 
was not able to grasp. His limitations in this respect explain why 
the priesthood and Temple with its cult continued to have for 
him the mystic, sacramental significance attributed to them by 
primitive religion. They explain also why, although theoretically 
he had advanced to the belief in a universal God, yet in actual 
practice he continued to be swayed by the old popular notion of 
the exclusive relation existing between Yahweh and Israel.37 It 
is therefore inconceivable, in spite of his allegations to the con- 
trary in 10.18f. and 11.22f. of his visionary voyage, that Ezekiel 
in the year 591 B. C. should have had any idea that Jerusalem 
was doomed, or as he himself puts it, that Yahweh was about to 
leave Jerusalem and His Temple. Beyond a doubt, up to 586 
B. C. he shared the common view of priest and laity that the 
Temple at Jerusalem was inviolate, that Yahweh could not 
possibly permit its destruction. 


37 The best illustration of this is his particularistic future hope. 
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I 


AVING completed, at least for the present, our consideration 

of the narrative section of the Book of the Covenant and 

its immediate historical implications, we return now to the more 

detailed and analytic consideration of the legal section. This con- 

stitutes by far the greater part of the Book, or rather of that 

portion thereof which has been preserved in the Bible, Ex. 
20.23—23.19.1 


t In fact many, and perhaps most Biblical scholars seem to hold that this 
constitutes the whole of the Book of the Covenant preserved in the Bible. 
With regard to Ex. 24.3—-8 there has been a marked division of opinion. Most 
scholars seem inclined to regard these verses as belonging to E and to contain 
the Elohist account of the solemnization of the covenant at Horeb, based upon 
the so-called Elohist Decalogue in Ex. 20.2-17. However, the possibility of 
the relationship of these verses to C has been freely admitted. Apparently it 
has occurred to no one before this that Num. 10.33b may also belong to C. 

In recent years the study of the legal section of C-has received new impetus 
through the discovery and decipherment of the so-called ‘‘Old Oriental”’ laws 
and law-codes. The discovery of the Hammurapi Code and its first publication 
by Scheil in 1902 marked the beginning of this process. This was followed by 
the publication and deciphering of the Old Assyrian Code and the Hittite Code 
and of a small number of Sumerian laws. All these laws and law-codes show 
marked affinities with many of the laws of C as well as of other sections of the 
Bible. The character of this relationship has occasioned a re-study of the Book 
of the Covenant from this new angle, and has led to most interesting and sur- 
prising conclusions. Among these more recent studies the most noteworthy 
are cited here. 

Waterman, ‘‘Pre-Israelite Laws in the Book of the Covenant,’’ AJSL, 
XX XVIII (1921-1922), 36-54. Recognizing affinities between quite a number 
of the miSpatim of C and corresponding laws in the Hammurapi Code, the 
author concludes that the Hammurapi Code had been current among the early 
Canaanites, particularly those of Shechem, and that many of its laws had 


undergone modification and adaptation at their hands. These laws had been 
i 19 
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Careful examination of this section shows that it contains four 
distinct kinds of law, each distinguishable from all the others 


taken over by the Israelites shortly after their entrance into Palestine and 
constituted the basis of the covenant established, according to Biblical tradi- 
tion, between the Canaanites and the Israelites at Shechem in pre-Mosaic 
times (cf. Gen. 33.18-34.31; Josh. 8.24; Jud. 8-9; also Josh. 24). 

Jirku, Altorientalischer Kommentar zum Alten Testament (Leipzig-Erlangen, 
1923), 90-99; also Das weltliche Recht im Alten Testament (Giitersloh, 1927). 
The author makes a detailed and in many respects valuable comparison of 
the various laws of C with corresponding laws in the Old Oriental codes, with 
a determination of their similarities and differences. He concludes that C 
must be of very ancient authorship and that the miSpatim are the oldest 
section of the code and must be ascribed to Moses, while the debarim are 
somewhat younger, though also of great antiquity. He offers, however, very 
little substantial evidence upon which to base these conclusions. 

Ring, Israels Rechtsleben im Lichte der neuentdeckten Assyrischen und Hethit- 
ischen Gesetzesurkunden (Leipzig, 1926). In this extremely valuable work, 
marked by both thoroughness and soundness of method and sanity and moder- 
ation of conclusion, the author refuses to be stampeded either by the unques- 
tioned importance of the various Old Oriental law codes or by zeal for any 
pre-conceived hypothesis. He compares minutely and soberly all the laws, 
not only of C, but also of all the Biblical codes, which have any apparent 
affinities with laws of these Old Oriental codes, and particularly of the Assyrian 
and Hittite codes, with the corresponding laws of these two last codes. He 
concludes that, while the indirect influence of these two codes, and also, of 
course, of the Hammurapi Code, upon Biblical legislation is beyond all ques- 
tion, there is little ground for holding that the authors of the various Biblical 
codes were themselves acquainted with and borrowed directly from these 
older Oriental codes. Rather these affinities can be explained sufficiently by 
the assumption that the indirect cultural influence of these Old Oriental codes 
was felt quite generally and persistently throughout the ancient Semitic world 
and therefore naturally affected later Semitic legislation. Likewise in dealing 
with parallel legal problems Israelite legislators naturally reached in general 
much the same conclusions and decisions as did their Babylonian, Assyrian 
and Hittite predecessors, with due allowance, of course, for such differences 
as varying economic, social, religious and ethical environments and outlooks 
would call forth. 

Jepsen, Untersuchungen zum Bundesbuch (Beitrége zur Wissenschaft vom 
Alten und Neuen Testament) (Stuttgart, 1927). This work falls into two parts 
(a) a study of the text of C, and (b) a study of its affinities with the Old Oriental 
codes and an attempt to fix, upon the basis of these affinities, the literary 
origin and history of C. The first part of the work is done carefully and respon- 
sibly and is of high merit and value. In the second part the author follows 
Jirku to a considerable extent and even goes far beyond him. He is obviously 
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both by form and content. Typical of the first class of laws is, for 
example, Ex. 23.12a, nawn -yravn ova pwyn mwyn oD nww. It is 


swayed by zeal for theories of what may well be called the present-day, pan-. 
Oriental school, as opposed to the methods, principles and conclusions of the 
so-called Wellhausen school, and by an extreme and one-sided enthusiasm for 
a preconceived hypothesis, which he seeks to prove at all costs. Everything 
is grist for his mill. He divides the laws of C into two groups, those of Hebrew, 
i. e. of pre-Israelite, and those of Israelite origin. The majority of the miSpatim, 
those which have affinities of some kind or other with laws of the various 
Old Oriental codes, he regards as of Hebrew origin. He holds that they and 
the kindred laws in the other Old Oriental codes may all be traced back 
directly to a suppositious Emorite Code with a definite Palestinian back- 
ground, of great antiquity and seemingly of long persistence. These miSpatim 
in C are therefore pre-Mosaic and were taken over by the Israelites more or 
less bodily from the Canaanites. The remaining mzSpatim as well as what 
he calls ‘‘the religious and ethical prohibitions” and ‘‘the ritual provisions’’ 
are, on the other hand, of Israelite origin, with something of a desert back- 
ground and of Mosaic or early post-Mosaic authorship. The debarim, or 
“ritual law,’’ have the background of an agricultural civilization and must 
therefore be of Palestinian origin. 

Accordingly, he concludes, the Book of the Covenant assumed practically 
its present form during the period of the Judges. The references to the altar as 
the place of refuge (Ex. 21. 13b, 14b), the additions to the altar law (20.25ff.) 
and the emphasis upon the cult (23.12-19) prove that the Book of the Covenant 
was compiled by Israelite priestly writers; no real prophetic influence is discern- 
ible in it. By representing Yahweasthe Deity these Israelite Levitical priests 
made it possible for the Canaanites, and especially for the Hebrews (non-Israel- 
ites) of Shechem or Gibeon to become Yahwe-worshipers and to affiliate with 
Israel. In this sense this little code was a real ‘‘Book of the Covenant’’ (between 
the two peoples). This end was furthered by representing Yahwe as speaking 
in the first person and addressing His people, in the redactional passages, the 
work of the priestly compilers or editors. This, in turn, led to the concept of 
Israel as a people holy unto Yahwe (Ex. 22.30). C offers the first Biblical 
expression of this concept, which later received such a far-reaching develop- 
ment in the writings of Ezekiel and his successors and culminated in the 
conception of the Torah and in the rise of Judaism. 

Menes, Die vorexilischen Gesetze Israels (Bethefte zur ZAW, 50) (Giessen, 
1928). The author attempts to show that from the earliest period of Israel’s 
history the Levites were distinguished from the priests. They were largely 
leaders of the people’s party, as opposed to both priesthood and aristocracy, 
and had therefore much in common with the early prophets. They composed 
the Book of the Covenant in support of the prophetic social-reform movement 
in the Northern Kingdom in the days of Elijah. The author’s general argument 
stands or falls largely with his main thesis of the basic differences between 
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couched in concise, direct form, employs the second person, 
singular in its address, and deals with a fundamental ritual prin- 
ciple. This type of law we have already designated as a dabar.’ 

Ex. 21.2-6 offers a good example of the second class of laws. 
It deals entirely with a civil matter, viz. the conditions govern- 
ing the manumission of a Hebrew male slave. It is couched in the 
form of a conditional sentence or paragraph, with the main con- 
dition introduced by °D and all subordinate conditions introduced 
by o8 or ox). Not infrequently, as in Ex. 21.28-32 for example, 
it provides a fitting penalty for the person found guilty of the 
offense with which the law deals. The law employs the impersonal 
form, expressed by the third person singular, throughout. Obvi- 
ously to this type of law the technical term, miSpat, employed in 
Ex. 21.1, properly applies. 

Of the third type of law the Book of the Covenant offers only a 
few, but easily recognizable and significant examples. Ex. 21.12, 
nov mo nd} ws m0, is typical. These laws are characterized by 
extreme conciseness of form and by the use of the participle in the 
protasis of the condition and, at least in the great majority of the 
cases before us, by the use of the third person, singular, imperfect, 
strengthened by the infinitive absolute in the apodosis. For the 
most part, too, these laws deal with sins or crimes the penalty for 
which is death. The few instances of this class of law in the Book 
of the Covenant give no indication whatever either as to its tech- 


priests and Levites. And it can hardly be said that he has succeeded in proving 
this. Therefore, despite many incisive and valuable observations, his theory 
of the literary origin and history of C remains entirely unsubstantiated. 
Caspari, ‘‘Heimat und soziale Wirkung des alttestamentlichen Bundesbuch,”’ 
ZDMG, 8 (new series) (1929), 97-120. The author divides the Book of the 
Covenant into four strata, (a) consisting primarily of the miSpatim, which he 
holds to be primarily of pre-Israelite, Emorite origin and to have been trans- 
mitted to Israel from the kingdom of Sihon through Moabite mediation, 
(b) additions, consisting largely of the ‘‘participial laws” (Auqqim; cf. Part III 
of this monograph, to appear in HUCA, VIII, 1931), (c) the laws from Ex. 
22.9-23.8, and (d) the laws and conclusion in 23.9-33. These last three strata 
are, so the author holds, of Israelite origin. The evidence is scanty and far- 
fetched and the argument is anything but convincing, while an almost endless 
number of significant facts are left unconsidered. The conclusions are therefore 
altogether unacceptable. 
“The Oldest Document of the Hexateuch,” HUCA, IV (1927), 95. 
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nical designation or as to its source, whether it had its origin in 
judicial decision or in some other procedure. These questions will 
demand consideration later. 

Of the fourth class of laws in the Book of the Covenant Ex. 
22.20a is typical, wsnbn xd) ann wd on. It too is generally, though 
by no means invariably, couched in concise, direct form, with its 
address usually in the second person, singular. Far more frequently 
than any of the other classes of law, this type is amplified by an 
explanatory statement, giving the basis or justification for it. 
These laws deal only with purely ethical matters, with procedures, 
some of which may well be within the strictly technical and me- 
chanical application of civil law, but which are here obviously 
regarded as unethical, therefore, impliedly, as contrary to the 
will of the Deity, and in consequence improper and forbidden. 
No specific penalty is provided for the disregard of laws of this 
class; apparently, however, the disfavor of the Deity is implied 
in every case, and is not infrequently specifically stated in the 
explanatory amplifications of individual laws. Of the origin and 
specific designation of these laws the Book of the Covenant like- 
wise gives no indication. 

_ The presence of these four different types of law in the Book 
of the Covenant was recognized already by Baentsch.3 However, 
he distinguishes only between two main groups or types of law, 
the debarim and the miSpatim, and regards our third and fourth 
classes as merely subordinate forms of miSpatim.4 Into the impor- 
tant questions of the origins of these various types of law and of 
the specific names, if any, of our third and fourth types, he does 
not enter. He concludes, though with but a minimum of evidence 
and discussion, that the miSpatim5 have no original connection 
with the debarim, that they probably stood originally in E or in 

3 Das Bundesbuch, 27-38, and especially Handkommentar, XLIX ff. 

4So also the majority of scholars after him. Jepsen, however (102ff.), 
following to a certain extent Kyle, ‘“‘A New Solution of the Pentateuchal 
Problem,” Bibliotheca Sacra, LXXV (1918), 32-54, distinguishes between four 
kinds of laws in the Book of the Covenant. To the ritual laws, which, in accor- 
dance with both Ex. 24.3-8 and 34.27f., we have designated as debarim, he 
applies the term kuggim, and to his so-called ‘‘Sittengesetze’”’ he applies the 


term torah. 
5s Consisting of our second, third and fourth groups of laws. 
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JE in much the position which is now occupied by Deuteronomy, 
and that they were removed from there and incorporated into C, 
as we have them now, by RD. The hypothesis is anything but 
convincing. 

The key to the solution of this problem seems to be furnished 
by Deut. 5.19-30. These verses give a brief resumé of the incidents 
following upon the revelation of the Decalogue. Obviously they 
are based upon the narrative in Ex. 19-20, in the form which it 
had before the insertion of late Deuteronomic and Priestly ele- 
ments® but after, and this is very significant, the generally rec- 
ognized redaction of the original Elohist narrative of the revelation 
at Horeb. This consisted, at least in the main, of Ex. 19.2b—3a, 
10aBb-11a, 13b, 14-17, 18bG-19a7; 20.18-19°,21. This original E 
narrative told that when Israel arrived at the sacred mountain 
in the wilderness at which, according to the promise to Moses, 
recorded in Ex. 3.12, it was destined to meet with the Deity again, 
the people encamped opposite the mountain, while Moses ascended 
the mountain into the presence of the Deity, quite naturally, in 
continuation of the narrative in Ex. 3, to ascertain what the next 
stage in the Deity’s purpose with him and Israel might be. The 
Deity charged him to return unto the people and to subject them 
to a strict ritual purification, extending over a three days’ period, 
for at the end of that period they too were to ascend the mountain 
into His august presence. This Moses did. At the end of the three 
days of purification Moses led the people forth from the camp 
and stationed them about the foot of the mountain. But even 
before this the people, still within the camp, had begun to tremble . 
at the prospect of meeting with the dread Deity. Grouped around 
the base of the mountain, witnessing the terrifying thunder and 
lightning and hearing the awe-inspiring sound of the ram’s horn, 
they feared still more and refused to ascend the mountain, as the 
Deity had commanded. Instead they took their stand far off, and 
prevailed upon Moses to alone draw near to the Deity, and then 


6 Ex. 19.1-2a, 3b-9, 22, 24. 

7V. 19b is editorial and harmonistic. However, it is not impossible that 
originally it may have stood elsewhere in E. 

8 For proof of the late, secondary character of v. 20, cf. Bamberger, ‘‘Fear 
and Love of God in the Old Testament,’’ HUCA, VI (1929), 39-54. 
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to bring back to them the words which the Deity would speak 
unto him. This Moses did. To him then the Deity revealed the 
debarim, and these Moses in turn brought back to the people. 

However, this original narrative has been significantly mod- 
ified and reorganized by some later writer or editor, probably 
RE2. With the transposition of Ex. 20.18-19, 21 to their present 
position following the Decalogue, the narrative took on a new 
form and content unknown in the original. It now records that 
after stationing the people around the base of the mountain, 
Moses ascended the mountain alone, and there the Deity revealed 
the Decalogue to him orally. Thereupon Moses descended the 
mountain to the people and communicated the Decalogue to 
them. The implication of the narrative in its present form is then 
that a further, supplementary revelation from the Deity and 
directly to the people is now expected. But the people fear tohear 
the voice of the Deity, lest they die, and therefore, request Moses 
to act again as their intermediary for this subsequent revelation. 
Accordingly now they withdraw to a distance, while Moses for 
the second time approaches the Deity, enveloped in darkness, 
and receives the second, supplementary revelation. This second, 
supplementary revelation, according to the present form of the 
narrative, is the Book of the Covenant, Ex. 20.23-23.19. In this 
way, seemingly, the Book of the Covenant, unquestionably orig- 
inally an independent writing and older than E, was incorporated 
into the Elohist Code. 

Now it is this narrative in its revised and enlarged form, con- 
taining the Book of the Covenant and representing it as secondary 
revealed legislation, supplementing the Decalogue, which the 
authors of Deut. 5 had before them. Their narrative accordingly 
records that upon the mountain the Deity revealed through 
Moses, though in the sight and hearing of all the people, the entire 
Decalogue, but no more, and that He likewise inscribed these ten 
laws upon the two tablets of stone and gave them to Moses. But, 
terrified by the awful theophany which they had just witnessed, 
the people fear to hear Yahwe’s voice again, lest they perish. 
Accordingly they beg Moses to act as their intermediary for this 
supplementary revelation, and their request receives divine ap- 
proval. The people return to the camp, while Moses alone once 
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more draws near to the Deity, and receives from Him the body of 
laws which constitutes this supplementary revelation. These laws 
are of a nature which distinguishes them specifically from the 
laws of the Decalogue, the primary and basic revelation, in that 
they are to be observed only after the people enter the land which 
the Deity is about to give them. According to Deut. 5.28 this 
supplementary revelation consists of three different kinds of law, 
designated specifically as miswah, huqqim and miSpatum.° 

It is true that Deut. 6.1 seems to imply that this revelation 
supplementing the Decalogue was the Deuteronomic Code itself, 
and that therefore, the specification of the laws of this supple- 
mentary revelation as miswah, huqqim and mispatim applies to 
the various laws of the Deuteronomic Code. But be that as it 
may, it is difficult to avoid the conclusion, since unquestionably 
the Deuteronomic narrative is based upon that of Ex. 19-23 in 
its present form, that the origin of this three-fold division of the 
laws of the supplementary revelation is to be found in the Book 
of the Covenant, and that these three terms, miswah, huqqum 
and mixpatim applied originally to the three types of law which 
we have found in the Book of the Covenant, and which, as we 
shall see, were actually secondary to and supplementary of its 
debarim. Certainly the division of the Code into these four dif- 
ferent classes of law is a much more obvious, simple and prac- 
ticable matter in C than in D. The debarim of C, as we have 

9 So also Deut. 6.1. According to Deut. 4.14 this supplementary legisla- 
tion consisted only of hugqim and miSpatim. This statement, with the omission 
of miswah, may, as we shall see, not only not contradict, but even corroborate 
the conclusion we are now drawing; for we shall see in time that the miswot 
were probably the very latest stratum of C and undoubtedly of post-exilic, 
Deuteronomic origin. In such case Deut. 4.14 may describe the content of C 
before the insertion of the miswot. (Throughout this monograph I employ 
the term Deuteronomic instead of Deuteronomistic, frequently used by 
Biblical scholars. I do this because a minute, analytic study of Deuteronomy, 
conducted with an advanced seminar group over a period of four years, has 
convinced me firmly that, while the nucleus of Deuteronomy comes from 
621 B. C. and constituted the basis of Josiah’s reformation, by far the greater 
part of the book, as well as much related Biblical material, is the work of 
post-exilic, Deuteronomic writers, representing varying tendencies and points 


of view. To call these writers Deuteronomistic, and not Deuteronomic, would 
be misleading.) 
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already seen,’° constituted its nucleus and, according to its nar- 
rative, the actual sole content of the divine revelation upon the 
sacred mountain to Moses and Israel. 

There can be no question as to the appositeness of these three 
terms for the three types of law which we have found in C, sup- 
plementing its debarim. As we have seen, C itself designates the 
one type of law specifically as miXpatim. Unquestionably our 
third type of law, characterized by extreme directness and con- 
ciseness, invariably expressed in a few, carefully chosen words, 
is well described by the term oq; for etymologically Log seems 
to designate a law which might be engraved™ upon stone; and 
certainly a law of extreme brevity would best fit this case. And 
undoubtedly also the term miswah best fits the fourth type of 
law; for these are naught else than ethical commandments, which 
prescribe no penalties and have no sanction whatsoever, other 
than that the Deity has commanded them. 

At any rate, without at the present moment pressing this mat- 
ter too absolutely, we may, for the sake of convenience, speak of 
the four types of law which we have found in the Book of the 
Covenant as debarim, mispatim, huqqim and miswot respectively. 
Furthermore, the implication of both the narrative in Ex. 19-23 
and of the Deuteronomic version thereof is that the debarim . 
alone constitute the basis of the covenant between Yahwe and 
Israel, while the miSpatim, huqqim and miswot are supplementary 
thereto and to be observed by Israel only after entrance into 
Palestine. 

Another matter of primary significance is the position of these 
various groups of laws in the Book of the Covenant with relation 
to each other. It is of great moment that the debarim are all found 
either at the very beginning or at the end of the legal section of 
the Book of the Covenant, in 20.23-26 and 23.10-19. 22.27-30 
may seem at first sight to contradict this statement, but careful 
analysis of these laws, to be made later, will show that only super- 
ficially do they bear the character of debarim, and that actually 
they are of an altogether different character, pseudo-debarim 
as it were, and of manifestly late origin. 


to “The Oldest Document”’ etc., 54-91. ™ From ppn. 
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Into the midst of this group or code of debarim the other laws 
have been inserted bodily. They constitute a definite set of laws 
within the original code of debarim, separating the first half of 
the debarim from the second half. It is a logical conclusion from 
this significant position of these laws in the midst of the debarim, 
and as an organized body of laws in this position, that they are 
not original there, but have been inserted through late, editorial 
processes. 

But within this secondary group of laws the relative positions 
of the various types of law is no less significant. The miSpatum, 
with 21.1 as the specific and obviously editorial introduction of 
this group of laws, extend from 21.2 through 22.16. Within this 
group 21.12-17 constitute a disturbing element, a small body of 
laws, closely interrelated in character and content and, for the 
most part, manifesting all the earmarks of huqgim. A detailed 
analysis of this small group of laws, to follow later in its proper 
place, will bring to light a number of interesting and illuminating 
facts bearing upon their origin, literary history and presence in 
this particular place. But it is equally significant that, as we shall 
soon see more clearly, this little group of laws is found in a peculiar 
and disturbing position, in the midst and interrupting the logical 
unfolding of the thought of a section of miSpatim dealing with 
the one general theme of the conditions under which a Hebrew 
slave might gain his freedom. The conclusion is inescapable that 
these hugqim here, represent likewise an editorial insertion into 
the body of miSpatim. 

Furthermore, at the very end of the entire body of miSpatim 
another little group of laws is found, Ex. 22.17-19, which like- 
wise bears many of the earmarks of huggim. However, again 
detailed analysis later will show that these are not real, but only 
pseudo-hugqim, and have only the most superficial relation to 
the group of hugqim in 21.12-17. Their presence at the very end 
of the body of miSpatim, into the midst of which the little group 
of hugqim in 21.12-17 had obviously already been inserted, stamps 
them emphatically as a late, editorial addition or supplement to 
the hugqium-miSpatim group of laws in 21.1-22.16. 

Finally, at the very end of this entire body of laws, miSpatim, 
hugqum and pseudo-huggim, 21.1-22.19, and intervening between 
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it and the latter half of the debarim, we find the entire group of 
miswot, 22.20-23.9. We shall see that this group in its present 
form is by no means a literary unit, but manifests unmistakable 
signs of editorial expansion. Yet the fact that this body of laws 
begins and ends with the same ethical injunction on behalf of the 
foreign-born sojourner in Israel suggests perhaps that, editorially 
at least, this group of ethical laws constitutes a literary unit of a 
certain kind. And its position, as an appendix, as it were, to the 
huqqum-mispatim group, following even upon the little body of 
pseudo-huggim, and immediately preceding the second half of 
the debarim, suggests that these miswot were appended to the 
huqqum-miSpatim group comparatively late, and after that body 
of laws had already taken definite shape. 

Midway within this body of miswot we meet the group of laws, 
22.27—-30, which we have already characterized as pseudo-debarim. 
That these are no true debarim and were never a part in any way 
of the original debarim-code of C, will be proved conclusively in 
due time. But the very presence of this little body of pseudo- 
debarim in the midst of the miswot, seemingly the very last group 
of laws to be incorporated into C, tends to indicate that these 
pseudo-debarim are a very late and somewhat anomalous insertion 
into this code of laws. 

The relative position of these various kinds and groups of laws 
within the C code then points to the following general conclusions 
with regard to the literary history of this portion of C. The debarim 
in 20.23-26 and 23.10-19, or rather the original debarim of which 
these are the survivals,” constituted the nucleus of the C code. 
Into this a body of miSpatim, with its own specific, editorial intro- 
duction, 21.1-11, 18-22.16 was subsequently inserted. Hand in 
hand with this and obviously the work of the same editor was 
the insertion of the words ovewon b> nx in 24.3a."3 Moreover, 
that this editorial insertion mentions only the miSpatim and 
ignores the two other types of law which we have noted in the 
C code, indicates that these miSpatim alone were inserted as a 


1 Cf, “The Oldest Document” etc., 91. 
13 That these words are an editorial insertion into the verse is clear from 
the fact that 24.4b refers only to the debarim of 24.4a (cf. both o7277 and 737) 


and ignores the miSpatim completely. 


30 JULIAN MORGENSTERN [12] 


body into the original debarim-nucleus of C and that the other 
types and groups of laws were inserted still later, and only after 
the mispatim had cbme to be regarded as an integral part of C. 
This precludes the possibility of the hypothesis that the body 
of mi$patim-huqqim-miswot, or even the miSpatim-hugqqim alone, 
might have come into being first and then have been incorporated 
together and as a closed body into the original C code. It is clear 
that these editorial processes and expansions went on within, and 
not without, the code. 

A second general stage in the editorial expansion of the C code 
is marked by the insertion of the hugqim, 21.12-17, into the midst 
of the miSpatim, and, as we have intimated, into a seemingly 
illogical position there. The reason for this we shall determine 
later. A third editorial stage is represented by the appending of 
the little body of pseudo-hugqqim, 22.17—-19, to the miSpatim. The 
addition of the miswot, 22.20—26; 23.1—-9, marks the fourth general 
stage, while the insertion of the little group of pseudo-debarim, 
22.27—30, into the midst of the miswot marks the fifth and final 
general stage of editorial expansion of this code. It should be 
understood that each of these editorial processes was altogether 
general in character, and that within each we find unmistakable 
evidence of secondary editorial handiwork. 

In addition to these various types of law in the Book of the 
Covenant, each seeming to mark a successive editorial stage in 
the gradual expansion of this document, we find frequent evi- 
dences of Deuteronomic editorial handiwork. Baentsch has already ~ 
called attention to this fact." It is, however, probably not with- 
out significance that these Deuteronomic editorial expansions 
of and comments upon the various laws are found chiefly in con- 
nection with the miswot, to a limited extent likewise with the 
debarim, and but seldom, if at all, with the miSpatim and huqqim. 

As for the period of literary composition and editorial expansion 
of the C code, it is self-understood that the earliest possible date 
is 842 B.C., the date which we have fixed for the composition of 
the original debarim-code.t5 For the terminus ad quem we have 


™ Handkommentar, XLVIIff. 
ts Cf. ‘‘The Oldest Document”’ etc., 115ff. 
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not only the evidence of the Deuteronomic expansions, just 
referred to, but likewise the fact that the author of Deut. 22.1-4 
must have had Ex. 23.4f. before him both in its present form and 
in its present position in C. On the one hand, we shall see that 
Ex. 23.4f. represents a late and disturbing insertion into the 
group of miswot in C. But on the other hand, Deut. 22.1-4 is 
unquestionably a late editorial insertion into D, the product of 
the post-exilic, and probably not even the very earliest post- 
exilic period. We must conclude therefore, that the legalistic 
section of the Book of the Covenant, Ex. 20.23—23.19 is the result 
of a steady process of accretion and editorial expansion extending 
over a period of three hundred and fifty or more years, from 842 
B. C. until well into the post-exilic period. Further proof of this 
general conclusion as well as additional light upon the literary 
history of the Book of the Covenant and its historical and cultural 
implications will be gained from the detailed, analytic considera- 
tion of the various types and groups of laws contained in it. 
And having already made just such a study of the debarim of C, 
it will for various reasons be well to begin our present task with 
the consideration of the miSpatim. 


Il. THe Mispatim 


It is of course self-apparent that, as has been said, 21.1 is editorial, 
the work of the editor who inserted the miSpatim into the midst 
of the original debarim-nucleus of the C code. The miSpatim 
proper are found in Ex. 21.2-11, 18-22.16. As has been said, their 
form is unmistakable. They are couched invariably in the form 
of a conditional sentence or paragraph. The main condition is 
introduced by °D or °>) and each subordinate condition by on or 
oni.t6 Within a miSpat there may be a considerable number of 


6 21.31 and 36, in which the subordinate condition begins with x, are 
the only exceptions. Not improbably, however, 1s is a textual corruption for 
an original os or oni. Jepsen (55f.) attempts to inject into the differences 
between »D and °5) and ow and on) a meaning far greater than the facts justify. 
If we bear in mind that the ) in both »5) and os) must, at least in the majority 
of cases, be translated ‘‘but” rather than ‘‘and,” the meaning of these various 
mispatim will be perfectly clear, even without Jepsen’s hypothesis. 
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such subordinate conditions, each introduced in precisely the 
same manner. The verb is invariably in the third person, singular. 
The m1Spatim deal entirely with matters of civil law and, as we 
shall see, clearly represent the decisions of courts or other respon- 
sible legal authorities or else the formulation in legal form of 
long-established, deeply-rooted and generally accepted customs, 
frequently with far-reaching and complex ramifications. 

Careful consideration of such a complex miSpat as that in 
Ex. 21.2-6, in which, in addition to the main condition and the 
general principle in answer to it, both stated in v. 2, there are 
four subordinate conditions, establishes one thing beyond all 
_possibility of doubt. Such a mispat is not the result of one, single 
judicial decision. It represents in the first place the statement of 
a general principle or custom in v. 2 and likewise the application, 
in v. 6, of what was in all probability an ancient, long-observed 
folk-practice. But in addition to this, the various subordinate 
conditions within the mzSpat represent undoubtedly the decisions 
of legal authorities in different and successive periods, in specific 
cases growing out of the application of the general principle 
stated in the main condition in v. 2. This same procedure holds 
true with the complex miSpat in vv. 7-11, likewise consisting 
of a principle condition and the response to it, in v. 7, and four 
subordinate conditions, each representing a specific exception to 
the application of the general principle. Other miSpatim which 
follow manifest a similar complex nature. 

It is clear that these miSpatim do not represent direct judicial 
decisions as such. Rather they are the result of processes of record- 
ing, editing and codifying such decisions. These miSpatim possess 
a literary form as well as a complex content which permit no 
other conclusion. Each miSpat is well organized within itself, and, 
as we shall soon see, the different original miSpatim bear to each 
other a relationship so logical and systematic as to be explicable 
only on the assumption that they have been extracted from some 
well organized corpus of ancient Israelite civil law. On the other 
hand, these miSpatim which we find in this little C code are in 
themselves too few in number and cover too limited a range of 
subjects to permit the conclusion that they represent a complete 
corpus of civil law, such as, as we shall learn, must undoubtedly 
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have once existed in ancient Israel. For example, as we shall see, 
the miSpat in 22.15f. is but one of what must once have been a 
considerable group or section of closely related miSpatim govern- 
ing the procedures in marriage and the rights of women, such as 
we have likewise in Deut. 22.13-29. Unquestionably there- 
fore these few miSpatim in C constitute but a small fragment of 
an ancient Israelite corpus of civil law, which may have been 
of quite considerable extent. 

Baentsch and most scholars after him, divide the miSpatim wes 
into three main sections,” laws dealing with slaves, 21.2-11, laws 
designed to protect human life, 21.12-32, and laws dealing with 
the protection of property, 21.33-22.16. Superficially this clas- 
sification seems correct. But a careful analysis will, we believe, 
show that these miSpatim had an altogether different organization 
originally, one far more logical and systematic and more illuminat- 
ing as to the original form and character of this peculiar group 
of laws. Thus, for example, the miSpatim in 21.20f. and 26f., which 
Baentsch classifies as laws designed to protect human life, are 
actually far less such than laws which, precisely like the miSpatim 
in 21.2-11, establish the conditions under which a Hebrew slave 
gains his freedom. Furthermore, the miSpat in 21.26f. follows so 
logically in its thought upon the miSpat in 21.20f. that it is dif- 
ficult to avoid the conclusion that in the original corpus of miSpatim 
these two must have stood in immediate juxtaposition. On the 
other hand, the miSpat in 21.22-25, which intervenes between 
them, has so little connection in thought with either what precedes 
or what follows, that we cannot but regard it as an intrusion 
here. And if we recognize 21.12-17, the little group of huqqim, 
and also the miSpat in vv. 18f., closely connected with these 
huqqim, as we shall see, likewise as secondary matter here, it 
follows that in the original form of 21.2-27 we have one long\ 
paragraph of miSpatim, unmistakably a complete section ex-,— 
tracted from an ancient Israelite corpus, dealing with the rights 
of Hebrew slaves in relation to their masters, and particularly 
with the specific question of the conditions under which a Hebrew 
slave gained his or her freedom. Into this original section two 


11 Handkommentar, 188. 
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groups of unrelated laws have intruded, vv. 12-19 and 22-25. 
It is these two secondary groups of laws which led Baentsch and 
others to the conclusion that their second section of miSpatum 
dealt with the protection of human life. But to reach this con- 
clusion they were obliged to assume that the hugqim were of an 
origin and nature altogether identical with those of the m7Spafim, 
and to designate them likewise as miSpatim, an altogether un- 
justified procedure, as we shall see. With these secondary pas- 
sages in this section omitted, we have a well organized, logically 
unfolding group of slave laws, dealing with the general theme of 
the manumission of Hebrew slaves. 

Quite similarly, in 21.28-22.14 we have a systematically 
organized group of miSpatim dealing, not as Baentsch and other 
scholars would have it, partly with the protection of human life - 
and partly with the protection of property, but dealing altogether, 
and with a thoroughly logical arrangement, with regulations 
governing the keeping of oxen and other domestic animals. This 
section, in its original form, consisted of four miSpatim, (1) 21.28- 
32, 35-36, a complex miSpat, consisting of a main condition 
and seven subordinate conditions, all dealing with the problem 
of the ox that gored;?§ (2) 21.37; 22.2b-3, a simple miSpat, with 
one main and two subordinate conditions, dealing with the ques- 
tion of the penalty for the theft of a domestic animal; (3) 22.9-12, 
a simple miSpat, with one main and two subordinate conditions, 
dealing with the question of responsibility and damages in the 
case of a domestic animal belonging to A and entrusted for safe- 
keeping to B, which dies or is stolen or lost or injured while in 
B’s custody; and (4) 22.13-14, another simple mzSpat, with one 
main and two subordinate conditions, dealing with the question 
of responsibility and damages in the case of a domestic animal 
borrowed or hired by B from A. The interrelationship, unity and 
systematic, progressive arrangement of this little body of mi5- 
patim is almost self-evident. 

And just as into the previous section of miSpatim dealing 
with slaves, so also into this original section dealing only with 


8 In v. 35 read with LXX ny for »y and in vv. 31 and 36 most probably 
os for oN. 
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domestic animals several additional miSpatim have been inserted, 
due to a superficial relationship in subject matter. First of these 
is the miSpat in 21.33ff. dealing with the question of responsibility 
and damages in case A digs a cistern and neglects to take proper 
precautions, and a domestic animal, specifically an ox or an ass,” 
falls into it and is killed. Other than for the superficial fact that 
this miSpat too deals with the question of damages in case of the 
loss or death of a domestic animal through the irresponsibility 
of some one other than its owner, it has no connection whatever 
with this group of domestic animal miSpatim. It might not have 
been out of place at the very end of this section; and had we 
found it there we would undoubtedly have concluded that in 
that place it was integral and original. But in its present position, 
where obviously it disturbs the logical and orderly continuity of 
the single miSpat into the midst of which it has been inserted, 
the conclusion is unavoidable that it is distinctly out of place and 
disturbing, and is therefore secondary.” 

Moreover, it is clear why this miSpat was attracted to this 
particular place. It was undoubtedly because of a seemingly close 
resemblance and relationship, not to the portion of the miXpat 
which precedes, but to the portion which follows. This miSpat 
provides that if A digs a cistern but neglects to cover it properly 
and B’s ox or ass falls therein, A must pay B the value of the 
dead animal, but the carcass becomes in consequence his property. 
Vv. 35f., originally, as we have just seen, an integral part of the 
mispat beginning with v. 28, but now, as the result of editorial 
revision, seeming to be an independent mzSpat, provide that if 


19 I, e. the larger domestic animals which, if they fell into the cistern, 
could be drawn out only with great difficulty and presumably seriously injured, 
if still alive at all. The smaller domestic animals, sheep and goats, might fall 
into a cistern and be drawn out more easily and with less probability of serious 
injury. 

20 As the result of this insertion the original ox, which introduced the 
subordinate condition in v. 35, has been changed editorially to »>1, with the 
resulting impression that vv. 35f. are a new and independent miSpa{. However, 
the connecting particle 1 in »5) is in itself probably significant. Similarly in 
22.2b now ody is in all likelihood editorial, repeating, as it does, the obw of 
21.37. This repetition is almost necessitated by the long, editorial insertion 
of the mi¥pat in 22.1-2a, likewise into the midst of the original miSpaj. 
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A’s ox gore the ox of B so that the latter dies, the living animal 
must be sold and the proceeds and also the carcass of the dead 
animal must be divided between A and B. But if A’s ox was known 
to gore habitually and A did not take proper precautions with 
it, then A must pay B ox for ox, but the carcass of the dead animal 
A keeps. The procedure in this second case parallels almost exactly 
that in vv. 33f. Undoubtedly it was just because of this parallelism 
that vv. 33f. were introduced into just this particular position. 
The significant fact here is that the secondary passage is inserted 
before, and not after, the passage similarity with which attracted 
it to just this particular place. We shall have several other instances 
of the insertion of secondary miSpatim in places immediately 
preceding those primary miSpatim, superficial similarity with 
which suggested their insertion. This seems to have been a regular, 
even though not an absolutely uniform procedure of these editors. 

There can be no doubt whatever that 22.1—2a is an editorial 
insertion into the middle of an original mzSpat with which it has 
at the most only a very superficial connection. This fact has been 
clearly recognized by Baentsch?* and other scholars after him. 
The original miSpat dealt with the question of the penalty to be 
imposed upon a thief for stealing a domestic animal. The insertion 
deals with the altogether unrelated question whether, if a thief 
be killed while in the act of breaking in, presumably into a house, 
there should be blood-revenge or not. The relationship is, of course, 
only superficial, in that both pieces of legislation deal with the 
punishment of thieves. The insertion beclouds the real meaning 
and logical development of the original miSpat. Only with its 
removal does the purport of the original mzSpai become clear. 
But the very fact that other Biblical scholars have likewise rec- 
ognized 22.1-2a as a secondary insertion, as it were a miXpat 
within a miSpat, confirms our claim that other passages, complete 
miSpatim in themselves, may likewise well be secondary insertions 
into the original body of miSpatim. 

There can accordingly be little question that 22.6-8 likewise 
constitutes a secondary insertion into the original body of domestic 
animal miSpatim. 22.9-12, as we have seen, deals with the various 


21 Handkommentar, 197. 
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legal questions arising from the entrusting by A to B of domestic 
animals for safe-keeping, and of something happening to them, 
death, injury, or capture by marauders, which prevents their 
eventual safe return to A, while there are no witnesses to sub- 
stantiate B’s claim of irresponsibility in the matter. 22.6-8 deals 
with precisely the same questions and issues in the case of the 
entrustment by A to B of immobilia. It is beyond question that 
22.6—8 interrupts the logical course of development of the domestic 
animal miSpatim, and is therefore a secondary insertion here. 
And it is significant that again the inserted passage precedes the 
mixpat, similarity with which attracted it to its present position 
in this code. 

In the light of all this evidence there can likewise be no further 
hesitation in finally setting down as secondary insertions 22.4f., 
two simple mzSpafim dealing with the questions of responsibility 
and damages in the cases of A’s cattle pasturing, and thereby 
doing damage, in B’s field, and of a fire, kindled by A, spreading 
to the field of B.” 

22.15f. is a simple mzSpat, with one main and one secondary 
condition, dealing with the question of the seduction of an unbe- 
trothed maiden and the penalties therefor. It stands entirely 
alone here, with no connection at all with the miSpatim which 
precede. A miSpat of similar character, and obviously related, 
even though dealing with a slightly different circumstance, is 
found in Deut. 22.28f. There, however, it is merely one of a sys- 
tematically organized body of miSpatim all dealing with legal 
questions and issues arising out of marriage, and specifically out 
of improper sexual acts in relation to marriage. In the light of 
this fact, and also of the evidence which has led us to the con- 
clusion that the other original miSpatim in C dealt with two main 
themes, the manumission of Hebrew slaves and legal questions 
relating to the possession of domestic animals, we may safely 
infer that Ex. 22.15f. was likewise extracted from an ancient 
corpus of miSpatim, and from a section thereof dealing with 
problems related to women and marriage. Not improbably, as 


22 For the probable reasons for and the processes of attraction of these two 
mispatim to this particular place, cf. below, pp. 101-105. 
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we have already intimated and shall soon establish convincingly, 
the body of related miSpatim in Deut. 22.13-29 was derived from 
the same source. 

More detailed analysis of the individual miSpatim will bring 
to light additional facts of interest and significance, which will 
enable us to understand still better the manner in which the 
C code gradually assumed its final form. 

21.1 is, as has been said, obviously editorial, the work of the 
editors who inserted the miSpatim midway in the body of the 
original debarim-code of C. The verse manifestly represents the 
address of the Deity to Moses. Quite clearly too the verse repre- 
sents Moses as standing alone in conference with the Deity, and 
away from the people. The situation is therefore the same as that 
in Ex. 20.18-19, 21, in their present, edited form.” 

In 21.2 the use of the second person, singular, mpn, in place 
of the third person singular, ws mp’ °D, usually, or, with this one 
exception, invariably employed in the mSpatim, is undoubtedly 
editorial, the result of attraction to own in 21.1.74 6a8, wm 


33 Cf, above, p. 25. 

24 Jepsen (76ff., following Jirku, op. cit., 94) makes great capital out of 
the term ‘n2y in v. 2. He argues that the use of this term here is strange, since, 
on the one hand, this is supposedly employed in the Bible only in the mouth 
of a foreigner when referring to an Israelite, or in the mouths of Israelites 
speaking of themselves when addressing a foreigner, or when Israelites are 
contrasted with foreigners. Therefore, he holds, had this law originally intended 
to refer only to an Israelite slave, some other term would undoubtedly have 
been employed, some such term no doubt as "bs (although this adjective 
is employed in only one, and that seemingly a quite late Biblical passage, 
Lev. 24.10f.; II Sam. 17.25 is corrupt; cf. I Chron. 2.17) or byw 72 or 1329 WE 
Synw. That instead -42y is used, implies therefore an altogether different and 
far larger original connotation than ‘‘Israelite.’’ It means ‘‘Hebrew,’’ synony- 
mous, of course, with the Chabiri of the Tell-el-Amarna tablets, and in theory 
with the implication of the tradition of the descendants of Eber in Gen. 10.25ff. 
This miSpat, he argues further, must come therefore from his assumed pre- 
Israelite,. ‘‘Hebrew’’ source, his imaginary, original Emorite code. The use of 
this term here constitutes one of the strongest props of his entire hypothesis 
of this pre-Israelite, ‘‘Hebrew”’ source. The argument itself, as well as the 
far-fetched and far-reaching hypothesis based upon it, are so preposterous and 
unevidenced that they hardly merit serious consideration. Obviously this 
exposition of this term is designed to bolster up a preconceived and weak 
hypothesis. 
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anton ds iw ndan bx, is undoubtedly an editorial gloss, explaining 
to an age which no longer understood the full implication of the 
term and of the associated ceremony, exactly what ombsn by 


Actually the argument is not at all new. It was advanced already by a 
number of mediaeval Jewish exegetes, even though they did not know as yet 
of the Chabiri. This argument was, however, fully discussed and completely 
refuted by Ibn Ezra in his commentary to this passage. 

It is true, as Jepsen claims, that Deut. 15.12, in which »42y7 is in apposi- 
tion with 7nx, is dependent upon this passage here, and that Jer. 34.9, in 
which »52y is interpreted as synonymous with »1)7, is, in turn, dependent upon 
Deut. 15.12. Accordingly they prove no more than that by the time of Jeremiah 
the term *72» had come to designate only an Israelite (so also Jepsen, op. cit., 
24, note 5). But the facts are that nowhere in the Bible, in the older as well 
as in the later portions, does nay connote aught but Israelite, and that not 
infrequently the term was used with reference to Israelites when no apparent 
reason existed for its use in preference to byrw’ ja or 23 (cf. Gen. 14.13; Ex. 2. 
11, 13; 5.3 [synonymous with bs1w in v. 1; both terms are employed in Moses’ 
address to Pharaoh, a non-Israelite]; I Sam. 13.3, 7 [corrupt?]; 14.21). In other 
words, the two terms *12y and bx1w” 12 seem to have been synonymous and 
fairly interchangeable. 

Actually Jepsen admits (op. czt., 24) that this law here deals only with the 
Israelite slave. He argues, however, that if Hebrews, i. e. Chabiri, lived long 
in Palestine, they must have developed their own legal system in time, and 
that later, when Israel came into contact with these Hebrews, Israel must 
have taken over these laws; therefore »72y here, meaning originally, under the 
pre-Israelite Hebrews, a Hebrew, though later, under the Israelites, designat- 
ing an Israelite specifically. It is a poor argument which does not work both 
ways. Certainly, if the Hebrews, after living long in the land, must have 
developed their own laws, then the Israelites too, after living sufficiently long 
in the land, and that much longer than the Hebrews, assuming, as Jepsen 
seems to do, that these latter were altogether distinct from the Israelites, 
must have developed their own laws also; and this very law, even despite the 
use of *42y may just as well have been of Israelite as of supposed Hebrew 
origin. Or, per contra, if the Israelites had to borrow this and other laws from 
the Hebrews, then equally we must assume that these Hebrew invaders did 
likewise. Actually Jepsen assumes this with his hypothesis of an original 
Emorite code. But surely these Emorites, even if they had actually known the 
Hebrews, had no reason to provide by law for treatment of a Hebrew slave 
different than that accorded other non-Emorite slaves. And furthermore, were 
not the Israelites Chabiri or Hebrews too? 

The whole difficulty which Jirku, Jepsen, Caspari and others experience 
and which leads them to spin out their ingenious hypotheses, is in the use 
of the term -72y here instead of some other, supposedly more specific term 
such as »>s7w’. But is there actually any difficulty or problem here? What term 
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implied.?5 But it is certain that this editorial gloss was pre-Deu- 
teronomic, for it is just this interpretation to which the Deu- 
teronomic revision of this law took objection and suppressed. 
Obviously this gloss here came from the pre-Deuteronomic period 
which, as yet, found nothing contrary to Yahwe-worship in the 
cult of the household deities at the threshold of the house. More- 
over, the insertion of this gloss here necessitated the editorial 
repetition of yx after ys. With these glosses omitted the 
verse reads much more smoothly and is simpler and more direct 
in its statement. 
It is almost self-evident that the procedure prescribed here 
Y for the manumission of Hebrew slaves has no connection what- 
ever with the so-called Semittah or Sabbatical year of Deut. 
15.1-18. In fact C knows of no Senat haSemittah, no Sabbatical 
year, as such. In 23.10f. it provides merely that each individual 
field shall be tilled for six years in succession and that every 
seventh year it shall be allowed to lie fallow, while its produce 
was during this year taboo to its owner. In the same way this 
mispat provides that a Hebrew slave shall serve for a period of 
six years from the moment when he enters into the slave state, 
regardless of when this may begin. Not until the Deuteronomic 
legislation did the Sabbatical year become a national institution, 


other than »42y could have been used here with equal convenience? bsrw” 13 
or byw *2aD Awe would have been quite awkward. And from the single authentic 
and late instance of (n)»>x1w we may conclude that this was a late and rather 
artificial and unreal formation of the gentilic. Apparently nay was the word 
used regularly in Biblical literature for the gentilic of byrw> 12. And if so, 
then the use of the term here offers no problem whatsoever, and the entire 
theory of ‘‘Hebrew”’ laws loses one of its main supports. 

2s Eduard Meyer (Die Israeliten und ihre Nachbarstimme, 475, note 2; 
followed by Gressmann, in ZAW, 40 [1922], 102) argues that in the cult of a 
great deity, such as Yahwe, a household ceremony such as this would not 
have been tolerated, and that therefore onbxa bs wm is a doublet of wm 
anion bs w nba bx, and implies the transfer of the ceremony from the house, 
where it was originally performed in the cult of the household deities, to the 
Yahwe-sanctuary. But was not the Passover celebration, as prescribed in 
Ex, 12, in both the J and P strata thereof, also a household ceremony? Never- 
theless, whatever its origin may have been, is it not represented as an impor- 
tant rite in the cult of Yahwe? And granting that this ceremony here was 
performed originally in honor of the household gods and was then, with 
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observed by the entire nation simultaneously.?> But even then 
the institution dealt only with the release of debts. The older 
institution of allowing the fields to lie fallow every seventh year 
was disregarded completely by the Deuteronomic legislators, either 
because they had no interest in it, or perhaps because they were 
conscious of a certain non-Yahwistic origin of the institution, 
and by their silence sought to suppress it. And the other old 
institution of the release of Hebrew slaves at the end of six years 
of servitude the Deuteronomic legislators allowed to remain as 
it had been from the beginning, with as yet no connection with 
any one single year of release of slavesiby the entire nation.?” 
Vv. 7-11 deal with the special case of the Hebrew maiden 
sold by her father as an ’amah, i. e. a female slave, who, in addi- 
tion to performing various duties of physical labor, is also subject 


* 

evolving religion, taken over by the cult of Yahwe, it follows none the less 
that before the ceremony would be transferred to the Yahwe-sanctuary it 
would continue to be performed for a time still at home, though now as a 
Yahwe-rite. Just this is the stage of development of this ceremony apparently 
mirrored in Ex. 21.5f. Moreover, if Meyer’s explanation were correct, then 
why the omission of om>xn bx wim in Deut. 15.17? We would expect to find 
an explicit reference to Yahwe substituted for the original reference to the 
household gods. But instead of that, the ceremony in Deut. 15.17 is still 
performed at the home and at the very same spot as in Ex. 21.5f. But in 
characteristic Deuteronomic manner the reference to the old household gods 
has been carefully suppressed. And since we may not assume, in the light of 
Deut. 15.17, that this ceremony was first transferred from the house to the 
Yahwe-sanctuary, and then, with the Deuteronomic institution of the single, 
central sanctuary, back to the house, it follows that it was never aught but a 
house-ceremony, and that Meyer’s hypothesis has no validity whatever. This 
is corroborated by the fact that in Ex. 21.5 anion bx ow noan bs wom follows 
obs bs wm instead of preceding it, as Meyer’s hypothesis would imply. 
Cf. also Hempel, Die Schichien des Deuteronomiums, 210, note 3. 

26 Cf. Deut. 15.1, 9; 31.10. 

27 Jer. 34.8ff. has in mind, not a regular release of Hebrew slaves in a 
nationally observed Sabbatical year, but a national release of slaves due to 
the fact that the institution had apparently been disregarded for many years, 
and therefore the number of Hebrew slaves who should have been released 
long before had become very considerable. However, it is clear from the 
language of v. 14 that this action recorded in Jer. 34 was based upon the 
legislation in Deut. 15.12-18 rather than upon that in Ex. 21.2-6. 
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to concubinage on the part of her master.?8 It is this fact of con- 
cubinage which naturally necessitates a different procedure with 
her than with the male slave. Therefore, v. 7 states the general 
principle, the basis of this entire miSpat, that a female Hebrew 
slave does not secure her freedom”? in the same manner as a male 
slave.3° The miSpat then proceeds to specify what seem to have 
been the only conditions under which a female Hebrew slave 
could secure her freedom. These were apparently three; (1) if, 
after acquiring her as his slave, and intending to use her himself 
as a concubine,3* the woman becomes displeasing to her master, 
then he must let her be redeemed, i. e. he must offer to restore 


28 Note that Hebrew has no word 73Y (feminine of T2¥), i. e. merely a 


female slave who performed all manner of labor, but was in theory not subject 
to concubinage; cf. also my ‘‘Beena Marriage (Matriarchat) in Ancient Israel 
and Its Historical Implications,” ZAW, 6 (new series) (1929), 101, note 5. 
It is perhaps noteworthy that Deut. 15.17, which is dependent upon Ex. 21. 
7-11, continues to use the term ’amah, but that Jer. 34.8ff., which is in turn 
dependent upon Deut. 15.12ff., uses instead Sifhah. It would, however, be 
precarious to infer, as does Baentsch (Das Bundesbuch, 65), that there was any 
difference of rank, dignity or character of service between the ’amah and the 
Sifhah, and that in particular the Sifkah, in contradistinction to the ’amah, 
was not used by her master for sexual purposes. (For the originally sexual 
character of the service of both the Sifhah and the ’amah cf. my ‘‘Beena Mar- 
riage [Matriarchat] in Ancient Israel and Its Historical Implications,’’ ZA W, 6 
[new series] [1927], 99ff.). 

29 xxn, a contraction of the full wend xxn as in vv. 2 and 5; cf. also vv. 3, 4 
and 11. 

3° I. e. at the end of six years of servitude. This miSpat is, of course, abro- 
gated completely, at least in intention, by the obviously later, Deuteronomic 
mispat in Deut. 15.12ff., which prescribes exactly the same manner of release 
for the female Hebrew slave as for the male, viz. in the seventh year. 

3: The temptation to read nyt for may and xb according to the ketib 
instead of 1b according to the gere, which Budde has proposed (ZAW, 11 
[1893], 102), and in which the majority of Biblical scholars have followed him, 
is tempting indeed. But, as Ibn Ezra has explained, and as Jepsen (op. cit., 
28, note 1) has proved even more conclusively, the reading of MT with the 
gere, 17y’ 14, must be retained. Only thus does the contrast between qn ox 
may” in v. 9 and 15 np» nan on in v. 10 become fully comprehensible. More- 
over, the thought of v. 10, that if the master takes another concubine slave 
alongside of the first, the latter must still receive her full due of sexual gratifica- 
tion, precludes absolutely the possibility of Budde’s proposed emendation. 
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her to her family upon payment of a certain sum of money; 
whether, however, the original purchase price or something less, 
the text does not specify. 

Or (2) if, instead of intending her for his own sexual use, he ~ 
purposes to give her over to his son, though whether that was 
the intention originally at purchase or a later development, the 
text does not indicate, then she shall be treated after the manner 
of free maidens.3? Just what the treatment of free maidens was, 
is not stated, but obviously it was so well-known and established 
that no further specification was necessary. But since the miSpat 
as a whole deals with only the one theme, the manner in which a 
female Hebrew slave acquires her freedom, then this particular 
provision of the law can have only one meaning, viz. that if the 

son for any reason does not like the woman, then she is to be 
treated as any free woman would be, in that she receives from. 
her husband a bill of divorces and goes free directly in the cus- 
tomary manner of a divorced wife, but under no condition may 
she revert to the father, her actual purchaser, who would himself 
then use her as his own concubine. This implies, in other words, 
that in case a man buys a female Hebrew slave, with the purpose 
of giving her to his son, she is to be treated in every way as a 
free woman; in other words, the transaction is to be regarded 
in every way as identically the same as the purchase of a free 
maiden to become the wife of the son, and the money paid for 
her is considered as the regular mohar or purchase-price paid 
for a bride to her parents.#4 


32 For nya, ‘free maidens,” cf. the contrast between wn, ‘‘free man,” and 
say, ‘slave,’ in vv. 20 and 26 and especially in 28-31, and note especially 
the threefold classification in these last verses, mw¥ 18 ws, ‘‘adult man or 
woman,” na 18 ]2, ‘‘minor free male or female,” and mx 18 ay, ‘‘male or 
female slave.” 

33 Cf, Deut. 24.1. 

34 Actually therefore what this verse forbids is exactly the same practice 
which is denounced as incestuous and absolutely forbidden in Lev. 18.15 and 
Deut. 27.23, viz. sexual intercourse between father-in-law and daughter-in- 
law. This makes clear the full and exact implication of the injunction, “after 
the customary manner of free maidens shall she be treated.” Unquestionably 
it means to imply that in case the woman proves displeasing to the son, of 
course after the marriage has been consummated, the father may not, just 
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Or, (3) if the master take a second slave-concubine alongside 
of the first, he must still provide the first with her full due of food, 
clothing and sexual gratification; if he fails to comply with these 
three obligations, then she goes free without any payment what- 
* soever, of course on the part of her family; in other words, no 
part of her original purchase-price need be restored to her 
husband-master.3# 

That this is the correct and the only possible explanation of 
this miSpat, is proved by Lev. 19.20-22. We have there, so it 
seems, another miSpat, but couched in the form characteristic 
of the Priestly Code.35 It consists of the protasis of the condition, 
stating the general principle of the mzSpat, and the apodosis, 
giving the penalty involved. But here the protasis does no more 
than to assume the very miSpat of Ex. 21.7-11, or rather two- 
thirds of it, two of the three conditions under which a female 
Hebrew slave should have acquired her freedom,3* and then 
raises this question: In case a female Hebrew slave should have 
acquired her freedom from her master for one of these two rea- 
sons, but this freedom has not been granted to her, but never- 
theless, she permits another man to have sexual intercourse with 


because he has acquired the woman as a piece of property and is desirous of 
retaining possession of her, take her as his own concubine. Instead she must 
be treated exactly as a free maiden would be treated under similar circum- 
stances, viz. receive a formal divorce in the ordinary manner. 

34 For similar conditions and practices obtaining in the system of acquisi- 
tion and use of female slaves in Nablous, cf. Jaussen, Naplouse, 129f. 

35 I. e. instead of beginning with »> followed by the verb in the third 
person singular and then the subject, usually w5: or wx, the Priestly m7Spatim 
generally take the form....1> ws; cf. Lev. 13.29, 38, 40; 15.2, 5, 16 and 
passim in Pt and Ph; also Lev. 21.9 and likewise Ezek. 18.5; cf. also Jirku, 
Das weltliche Recht im Alten Testament, 39, 42f., 60f., 76f. Jirku has, however, 
apparently failed to grasp the real import of this matter. 

36 Viz. the first and third reasons, according to the above analysis. There 
was, of course, no ground for referring to the second reason here, for, since 
the female Hebrew slave, given to the son of her purchaser, was regarded in 
every way as a free-born woman and therefore a wife in the fullest sense, she 
could not be included in the provisions of Lev. 19.20-22, which dealt only 
with the case of sexual intercourse with an ’amah, a slave-concubine, who 
should have received her freedom. The other case would, of course, have been 
one of downright adultery, a far more serious offense, to be dealt with of 
course, in accordance with the provisions recorded in Lev. 20.10. 
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her, what shall be done? According to the miSpat in Deut. 22.22, 
which was undoubtedly the general law of the land, and also to 
Lev. 20.10, had she been recognized as the actual wife of her 
purchaser, this would have been a case of adultery, and both 
adulterers would have been put to death. Presumably the same 
condition would hold true also in the case of the slave-concubine 
of a man found guilty of intercourse with another man. Certainly 
her master would have had the right to have at least his slave put 
to death or to collect damages from her paramour for the evident 
violation of his property rights in the woman. But instead Lev. 
19.20-22 apparently says practically this, that in the aforemen- 
tioned case the master of the woman has no right to have her 
executed or to collect damages, for he has no longer any legal claim 
upon the woman whatsoever, since her freedom should have been 
granted to her completely, for one of the two reasons stated; and 
as a free woman she would have had the right to dispose of her 
favors to whomever she pleased. Consequently only a moral, and 
not a legal offense has been committed; therefore, the sinning man 
shall bring a guilt-offering and thus expiate his sin.37 


37 Perhaps this suggests the meaning of the otherwise inexplicable napa 
in v. 20; or perhaps it even suggests two possible meanings, (a) that proposed 
by Ehrlich (Randglossen zur hebrdischen Bibel, 11, 66), viz. “there shall be a 
distinction,” i. e. a different and milder procedure in this case, because of the 
extenuating circumstances. Ehrlich supports this interpretation by reference 
to Lev. 27.33. To this he might well have added II Ki. 16.15, where apab may 
be translated ‘‘for special use,’’ i. e. ‘for use on special or distinctive occa- 
sions.”’ (Certainly the customary translation of 1pa here, ‘‘for further consid- 
eration,’’ is incorrect; for the context undoubtedly implies that Ahaz knew 
exactly what he was doing and had a definite purpose in mind in removing 
the brazen altar from its original position and setting it in its new place, just 
north of the main altar); or (b) ‘‘investigation,”’ viz. that there should be an 
investigation, as was in fact absolutely necessary, to determine the truth of 
the claim which the woman would undoubtedly make in self-defense, that 
she had full right to dispose of her favors to whomever she pleased since she 
was entitled to her freedom, according to the provisions of Ex. 21.7—11. 
Whether her first master had actually failed in his duties to her, and particu- 
larly in that of providing her with her due of sexual gratification, could, of 
course, be determined only by a most careful investigation; and upon the 
outcome of this investigation the woman’s life and freedom would depend. 
Of course the miXpat assumes that the investigation finds the woman’s conten- 
tion correct and that she was entitled to her freedom. 
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Actually, however, Lev. 19.20-22 tells us something more 
than this, of particular significance for our investigation. It 
requires but a moment’s thought to realize that these three 
verses fall into two distinct sections, v. 20, giving the statement 
of the case, and vv. 21-22 specifying the character of the sacrifice 
to be offered and the sacrificial procedure associated with it; 
this last is obviously of Priestly origin. But recognizing this, it 
becomes equally clear that v. 20 is actually complete in itself, 
and in itself constitutes a perfect miSpait. Furthermore, this 
miSpat is directly related to the miSpat in Ex. 21.7—-11, is in fact 
a logical corollary to it. It deals with this question: If the pro- 
visions of the latter miSpat are not carried out, i. e. if freedom is 
not given to the concubine, although she was legally entitled 
thereto, but none the less she takes matters into her own hands 
and has intercourse with some man other than her master, what 
shall be done? The implication of the mzSpat is that her relations, 
or rather lack of sexual relations, with her master are after all a 
private matter between them, which he is little likely to advertise, 
and which therefore would not become known generally unless 
she chose to make public charge of neglect of marital duty against 
him before the judicial authorities and in this way secure the 
freedom to which she was entitled. But the miSpat in Lev. 19.20 
recognizes that she might naturally hesitate to take a step so 
drastic and so repugnant to a woman, and particularly so in the 
Orient, and might therefore prefer to satisfy herself with illicit 
relations with some man other than her master. Such a practice 
must have been not altogether uncommon, and would undoubtedly 
have called forth some legal provision, couched quite naturally 
in the form of a miSpat, to deal with it. And just this miSpat we 
find in Lev. 19.20. Apparently therefore Lev. 19.20—23 consists 
of an old miSpat, recast slightly by Priestly editors to accord with 
their regular miSpat formula, to which they have added the pro- 
visions for a sacrificial procedure as a means of expiation by the 
woman’s paramour for his offense, altogether in the ritualistic 
spirit of the Priestly Code. And this old miSpat in Lev. 19.20 must“ 
undoubtedly have stood originally in the ancient mSpat-corpus 
which we have postulated, in very close proximity to the miSpat 
in Ex. 21.7-11, to which it is so closely related, and in fact with- / 
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out which it is itself not fully comprehensible. Certainly too this 
mispat in Lev. 19.20 helps considerably to make clear the full 
meaning of the mzSpat in Ex. 21.7—11.38 


38 Tt must be admitted that Lev. 20.20b is an altogether unsatisfactory 
conclusion for this original mzSpat. In addition to the difficult and uncertain 
mn napa, the provision that the woman and her paramour should not be put 
to death, because the freedom to which she had been entitled had not been 
given her, is altogether negative and therefore does not satisfy. Certainly the 
mispat deals with a definite legal question which demands a positive and not 
a negative answer. It should be stated either that the woman was fully within 
her rights in bestowing her favors upon some man other than her husband- 
master, since she was legally entitled to her freedom, and that therefore no 
crime had actually been committed, or, if the law did really regard her act 
as a legal offence, even though of less gravity than actual adultery, it should 
have stated explicitly what the specific penalty should be. Perhaps the diffi- 
culty lies in the obscure m’nn napa. If we translate it, in accordance with our 
second and seemingly more probable suggestion, ‘‘there shall be an investiga- 
tion,’”’ an investigation such as, as we have maintained, was actually necessary 
to establish the correctness of the woman’s claim to freedom in this altogether 
private and secret matter, then we may understand that the words also imply 
something supplementary to ‘‘there shall be an investigation,” viz. ‘‘and if 
the woman’s contention be found justified, then no crime has been committed 
and no penalty shall be imposed and, in particular, they shall not be put to 
death” etc. 

But for a number of reasons this interpretation is improbable, for (a), 
as we have seen, these miSpatim are, practically without exception, quite 
explicit in their statements both of the offense itself and also of the penalty 
provided; (b) if the interpretation just proposed were correct, we would expect 
to read at least x5) instéad of merely xb before inn; (c) it is almost impossible 
to imagine that the mzSpat could have conceived of this illicit intercourse not 
as an offence demanding some penalty, or at least as presenting a definite 
legal problem necessitating a positive solution, since the related miSpafim in 
Deut. 22.13-29 apparently regard every sexual relation other than that 
between husband and wife, and impliedly also between master and concubine, 
as illicit and therefore necessitating some legal provision. Moreover, it is clear 
that the Priestly authors of vv. 21-22 also regarded the relations in question 
as sinful, and therefore necessitating a sin-offering on the part of the man; 
and this they would hardly have done if the original miSpat had held that no 
legal offense had been committed. 

In all likelihood therefore the original mzSpat provided a penalty of some 
kind; and furthermore, in all likelihood either 777n napa is the late, Priestly , 
substitute for this, or, more probably, particularly if we interpret mn n1pa 
as ‘‘there shall be an investigation,” the statement of the penalty followed 
immediately after mn and before inov xb). We can easily understand why, 
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Within this miSpat, in Ex. 21.7-11, v. 8b is extremely trouble- a 
some and difficult of explanation. It seems to say that, in case 
the slave-concubine became displeasing to her master, he had 
to let her be redeemed by her family, but he had not the authority 
over her that would permit him to sell her to a foreign people, 
and this because he had dealt treacherously with her. This is not 
at all what we would expect the mzXpat to say, if it said anything 
at all of this nature. The parallel to redemption by her family 
was certainly not the sale of her to a foreign people, but only to 
some other man or into some other family. Recognizing this, 
Jepsen3? would translate 153 oyd “‘into another family,” without, 
however, offering the slightest evidence to justify his translation. 
Ibn Ezra felt this same difficulty, but correctly called attention 
to the fact that °13) by can mean naught but “‘foreign people,” 
and that to express the naturally expected meaning we should 
read here (71 or) “M8 wd or (AI or) NAN mMDwdd. It is impossible 
to interpret °79) oy other than as ‘‘to a foreign people.’’ But 
then why this thought, instead of that which would alone be 
natural here, viz. ‘‘to another man,” or ‘‘to another family’’? 
Furthermore, 72 17112 offers very great difficulty. Wherein 
did the master’s treacherous dealing with the woman consist? 
Certainly not in that she became displeasing to him, for that wasa 
perfectly natural and undoubtedly an all too common condition, 
which in itself could hardly be controlled, and which could therefore 


in such case this was suppressed by the Priestly writers, who added vv. 21-22 
to the original m7Spat, since their purpose was obviously to interpret the 
offense as of ritual rather than legal character, to shift the burden of it from 
the woman, or from the woman and the man together, to the man alone, and 
to provide a sin-offering and the accompanying rites of purification as both 
a punishment and a means of expiation. Apparently these Priestly writers 
ignored the woman in the case both because from their standpoint she was 
probably ritually negligible, and also because no doubt they regarded a woman 
who was free to dispose of her favors in this manner as a professional harlot, 
a class of woman which, we may judge from Proverbs, became quite numerous 
in the post-exilic period. Seemingly the full law in Lev. 19.20—23 reflects the 
point of view of an age much later than that of the original miSpat in v. 20. 

39 Op. cit., 28, note 2; so also Menes, op. cit., 28 and note 1, following 
Holzinger. 
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in no wise be regarded as treachery toward the woman.*® A pos- 
sible solution of the problem may be found, however, in the alto- 
gether probable assumption that 1790 dwn xb 45: oy is a late, 
marginal gloss, the comment of some late reader of the passage, 
which crept into the text in an unfortunate and disturbing place, 
and separated 72 17921 from its first connection with 775m. In 
such case the implication of the passage would be that, because 
of his growing dislike for the woman the master restricted, and 
perhaps in time even terminated completely, the performance of 
his full marital duty to her. Such conduct might well be regarded 
as treachery toward the woman, because of which the master 
must permit her to be redeemed by her family.4* Moreover, the 
practical meaning of v. 8, thus interpreted, in conjunction with 


40 Note, for example, that Leah was by no means a wife altogether ‘‘pleas- 
ing in the eyes of her husband,”’ and that in consequence Jacob’s association 
with her is represented as having been infrequent (Gen. 30.15f.). Yet there is 
not the slightest implication there that Jacob had dealt treacherously with 
Leah. Moreover, the verb bagad, referring to the marriage relation, means 
“to betray, to be faithless,’ faithless in the sense of violating the covenant 
relationship between husband and wife, conceived of in ancient Israel as basic 
to marriage. Thus, in Jer. 3.20 the wife who is faithless to or betrays her 
husband is one who has another lover. Correspondingly, in Mal. 2.14f. the 
husband is faithless to his wife seemingly by disregarding the covenant between 
them and divorcing and sending her away, apparently without due cause. 
Now none of these implications of the verb bagad fits the condition described 
in Ex. 21.8a. Certainly for a man to have come in time to conceive a dislike 
for his slave-concubine was not a condition so abnormal or extreme as to be 
described by a term so strong as bagad obviously was; nor could the relationship 
between man and slave-concubine be conceived in any respect as a covenant 
relationship, to the betrayal of which the term bagad could imply. ‘In all 
likelihood therefore 72 172223 here is also a late gloss inserted by some one who 
no longer understood fully the implications of the law which he was attempting 
to interpret; cf. also note 43. However, although itself undoubtedly late, 
it is in all probability an older gloss than m720b Own xb 21 o>, and its 
first connection was with 7757). 

4t Among the present-day Bedouin a man must spend the night with each 
of his wives in her regular turn, or, if he does not care to do this, he must at 
least spend the night sleeping before her tent. Under no condition may he 
give preference in this respect to one wife over another; otherwise she has the 
right to claim a fine, a fixed amount, from him, while among the Terabin the 
matter is even brought by the relatives of the wronged wife to the tribal 
chiefs for adjudication; cf. Musil, Arabia Petraea, III, 207; Jaussen, Naplouse, 95. 
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vv. 10f., with which v. 8 is obviously most directly related, would 
be this, that if the woman becomes displeasing in the eyes of her 
master to such a degree that he refuses to discharge his various 
duties to her, she becomes in theory subject to redemption by 
her family. But after all, these duties between husband and wife 
or master and concubine are for the most part secret matters, 
failure in the performance of which would not be known until the 
woman herself would bring definite charges before the proper 
authorities, presumably the village elders, that the man had 
failed to discharge his duty toward her. This would necessitate 
an investigation by these authorities. Then, if the woman’s charges 
were found true, the treatment accorded her by her master could 
well be regarded as beged, ‘‘treachery,”” which would entitle her 
to redemption by her family. But, of course, until the woman 
would bring the formal charge of neglect of marital duty, and 
the matter thus become known and established, her master could 
retain full right of possession over her, without the woman being 
entitled to the right of redemption by her family. And it might 
even be that, even if these charges were proved true and the 
woman became entitled to redemption, her family might not 
be able, or perhaps might not be willing to pay the redemption 
price. In such case, she would, of course, continue in her master’s 
possession. But if, in addition to neglecting his marital duties 
to her, the master took another concubine alongside of her, and 
thus made her lot even more unhappy and unbearable, and at- 
tended by a certain inevitable amount of unfavorable publicity, 
then she became entitled to her freedom without even redemption 
by her family. Seemingly this is the full procedure which the 
mispat has in mind, but which is obscured by the insertion of 
the inexplicable 77905 bwo xb -12: oyd into its present place.‘ 

# For an interesting and illuminating partial parallel in modern Bedouin 
practice cf. Kennett, Bedouin Justice, 102ff. There a first wife, aggrieved by 
the larger measure of favor extended by the husband to a younger and fairer 
second wife, manifested particularly by more frequent and richer gifts of 
apparel and finery to the latter, brought charges against her husband before 
a Bedouin court consisting of the sheikhs of the tribe. The case was settled 
amicably and to the first wife’s complete satisfaction. 


43 Recognizing that in all likelihood m7205 bwo» xb >493 ay is a late gloss, 
we need hesitate no longer to translate it literally, “‘to a strange people he 
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If our analysis of these miSpatim be correct, then the continua- a 
tion of the slave-group of miSpatim is to be found in vv. 20-21, 
26-27, with, impliedly, vv. 12-19 and 22~25 disturbing passages, 
interrupting the original, immediate context, and therefore, of 
secondary character here. Actually, as a moment’s thought will 
show, and as we have already intimated, vv. 20-21, 26-27 do 


shall have no right to sell her.” This would imply, of course, that the glossator 
probably did not understand the full import of the original miXpat, or at least 
was thinking of the woman primarily in her capacity as a slave who might 
pass from one master to another, and only secondarily, if at all, in her capacity 
as her master’s concubine, the real concern of the original miSpat. 

The correctness of this interpretation of this miSpat is confirmed by realiza- 
tion of the fact that Deut. 21.14 deals with practically a parallel situation. 
It legislates for the case of a woman captured in warfare and taken as a wife 
by her Israelite captor, but who, after a time becomes distasteful to her hus- 
band. The passage provides that she must be regarded in every respect as a 
full wife, quite as if she had been an Israelite woman and had been acquired 
as a wife in the customary manner; her husband must therefore divorce her 
in accordance with the established procedure; under no condition might he 
sell her or himself use her as a slave (for this interpretation of 1»ynn cf. below, 
note 242), i. e. reduce her to the status of a slave-woman taken captive in 
war; this right is denied him just because he had had sexual relations with her, 
i. e. because she had actually played in relation to him the role of a wife. 

Now this is exactly the same situation as that set forth in the mSpaft in 
Ex. 21.7-11, and particularly in v. 8. The only essential difference is that here 
it is actually an Israelite woman who is involved. True, she has been acquired 
as an ’amah, a slave-concubine, whereas the woman in Deut. 21.10-14, though 
captured in war, had apparently been regarded as a full wife. Unquestionably 
too the law in Deut. 21.10-14 is somewhat, probably even considerably, 
younger than the miSpat in Ex. 21.7-11 and may therefore depict a later and 
more refined stage of development of the basic principle of these two laws. 
But unquestionably the basic principle is the same for both, viz. that a woman, 
whether of Israelite birth or captured in war, who has been used by a man 
sexually, therefore practically as a wife and a potential mother of his children, 
may never again be treated by him as a slave woman, required to perform 
menial and degrading tasks or subject to sale by him. If an Israelite woman 
she has automatically the right, in case she becomes displeasing to her husband- 
master, of being redeemed by her own family, and this presumably at a price 
much lower than that originally paid for her by her master; and if a woman 
captured in war, with therefore no one to redeem her, she receives her complete 
freedom automatically through the medium of an ordinary divorce. 

This parallelism between these two kindred laws is so obvious and convinc- 
ing that it is difficult to avoid the conclusion that this must be the meaning 
of Ex. 21.7-8. This would confirm our hypothesis that n1905 bwo xb 23.9 


\/ 
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constitute a single miSpat, a unit in itself and a unit in thought 
with the two miSpatim which precede, in vv. 2-11; for vv. 20-21, 
26-27 culminate in the statement of an additional manner in 
which a Hebrew slave might gain his freedom. 

In its original, unified form, before vv. 26-27 became separated 
from vv. 20-21, this miSpat must have stated this: If a man smites 
his male or female slave with a stick, of course in punishment 
of some fault or neglect of duty, as was impliedly the master’s 
right, and the slave dies under his hand, i. e. as the immediate 
effect of the blow, then blood-revenge shall be exacted, of course 
by the family of the murdered slave.** But if the slave survives, 


is a late gloss, inserted by some one who no longer understood the full import 
of the law. It may seem at first glance that these words represent an expansion 
of a simple statement which might have stood here originally, forbidding 
the sale of the woman under any condition or to any party. But in such case 
we would expect to find alongside of it the statement paralleling that in 
Deut. 21.14, that neither might he reduce her to the status of a full slave. 
And since no such provision is found here it seems best to regard »73: oyd 
mand dwn xd as a gloss. 

But this confirms too the conclusion which we have already reached, that 
ma 1122, and with this of course all of v. 8b, is likewise a gloss. Actually, 
as we have seen, these words do not describe accurately the character of the 
relationship between the man and the woman, and the grounds for her right 
to redemption by her family. These were rather exactly those which Deut. 
21.14 set forth, viz., that the woman had been used as a wife. In all this 
there was no ground for charging the man with having betrayed the woman. 
Moreover, these two words offer almost the only instance in C of the under- 
lying motive of the legal decision of the miSpat being explained. (The only 
other instance seems to be in v. 21b8.) We shall see soon that this inclination 
to explain in considerable detail the underlying motive of a miSpat is a marked 
characteristic of the Deuteronomic mispatim, which distinguishes them most 
strikingly from the miSpafim of C. The fact therefore that such motivation of 
a mispat is quite characteristic of the later, Deuteronomic mXpatim, and 
largely the result of easily recognizable editorial processes in connection with 
them, while it is not at all characteristic of the miSpatim of C, tends likewise 
to confirm the conclusion that m2 17222 is also a gloss, and that therefore the 
whole of v. 8b is a gloss. Certainly not only is the miSpat complete in every 
way without the thought of v. 8b, but also with this half-verse omitted the 
miSpat gives the impression of greater directness, conciseness and unity of 
thought, qualities decidedly characteristic of these miSpatim in C. 

44 This is further proof that ay tay in v. 2 means an Israelite slave; for 
a slave of foreign birth and nationality would have had no one near or in 
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if only for a day or two, and then, impliedly, dies, there shall be 
no blood revenge,‘ since he is his (the master’s) property. But 
if aman strikes, impliedly with a stick and in the course of ordinary 
discipline, the eye of his male or female slave and destroys it, 
then he must send the slave away free in exchange for the eye; 
and if he knocks out the tooth of his male or female slave, he 
must send the slave away free in exchange for the tooth.“ In other 
words, an injury resulting in the permanent loss of a part of the 
“pody entitles the slave to freedom. The unity of this miSpat with 
and its inseparable relation to the two preceding miXpatim is 
unmistakable and its meaning is equally clear. Accordingly vv. 
12-19 and 22-25 must be regarded as secondary legislation which 
for one reason or another have crept into their present positions 
and have broken up the original connection of vv. 26-27 with 
vv. 20-21 and of this entire miSpat with the two miSpatim in 
vv. 2-11. 
It is a matter of importance to determine how and why this 
intervening and disturbing matter crept in. This is not at all 
difficult. It is clear that the provision in vv. 20-21, that if a man 


position to exact blood-revenge for him. Among the present-day Bedouin 
there is no blood-revenge for the killing of a slave, whether by his master or 
some other person; but among the Bedouin, of course, the slave is never a 
fellow-tribesman, and seldom even a fellow-Bedou; cf. Musil, Arabia Petraea, 
III, 360. 

45 The implication is, of course, that unless death followed immediately 
upon the blow, it might presumably have been due to other causes, for which 
the master was in no wise responsible; therefore there should be no blood- 
revenge. 

48a V7. 21b8 (sim 1DDD 73) is in all likelihood a late, Deuteronomic, explana- 
tory gloss; cf. below, note 263a. 

46 The fact that the value of a tooth is in no way commensurate with 
that of an eye seems not to have entered into consideration here. The sole 
determining factor seems to have been that the loss of either tooth or eye 
was permanent and irreplacable. It should be noted too that an eye or a tooth 
are the only parts of the body which could be knocked out and permanently 
separated from the body by a blow from a stick. Therefore the miSpat found 
no occasion to specify other parts of the body, the destruction of which would 
entitle the slave to freedom. CHt §§14 and 16 deal with the case of the nose 
or ear of a slave being cut off, but in both cases the person inflicting the wound 
is not the slave’s master, and seemingly the wound is inflicted, not by a blow 
from a stick, but by some cutting weapon, such as a knife or a sword. 
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kills his slave by a blow from a stick, blood-revenge shall be 
exacted, but if the slave survives for a day or two and then dies 
there shall be no blood-revenge, is not the primary thought of 
the mispat. The primary thought is found in vv. 26-27, viz. that 
if a man destroys his slave’s eye or knocks out his slave’s tooth, 
the slave is then entitled to his freedom. It is this consideration 
which makes this miSpat a unit with the two miSpatim in vv. 
2-11. But the question discussed in vv. 26-27 raises another 
closely related question, viz. what if the master kills the slave 
with the blow of the stick, with the implied further question, 
what protection has the Hebrew slave against too severe and 
cruel treatment at the hands of a passionate or brutal master? 
Vv. 20-21 give the answer to these questions, and therefore are 
obviously the introduction to vv. 26-27. It is clear too that the 
entire miSpat implies that the master had a perfect right to chas- 
tise his Hebrew slave for any fault or neglect of duty, and to 
employ a stick for this purpose, and, provided he did not go 
too far and inflict a permanent injury upon the slave or deliver 
a blow which would cause immediate death, he was well within 
his legal rights and the slave had no redress.47 The law protected 
the slave, however, against too extreme punishment by providing 
a very heavy penalty for the master, the manumission of the 
slave, in case of permanent injury, and blood-revenge in case of 
death.48 


47 Among the Bedouin today it is permitted to strike in punishment slaves 
or children with the fist or a stick, but it would be a great indignity, punish- 
able by very high damages, to strike a free man in this manner; cf. Millard, 
Egypt, Arabia Petraea and the Holy Land, 175; Upton, Gleanings from the 
Desert of Arabia, 78. 

48 It is noteworthy that CHt §§2, 4, 7, 8, 12, 14, 16, 18 deal with the ques- 
tion of various injuries inflicted by A upon B’s slave and the consequent 
penalties laid upon A. These consist in general of proportionate damages paid 
by A, not to B’s slave, but to B himself. The underlying principle is, of course, 
that the value of B’s property has been diminished by the injury to his slave, 
and so B must be compensated. But the miXpatim in C do not discuss these 
questions at all, but instead deal altogether with the totally different questions 
of injuries of various kinds, and possibly even death, inflicted by A upon his 
own Hebrew slave, and that not wantonly but only in the course of regular 
disciplinary punishment with a stick. This fact shows unmistakably that these 
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And one further implication this m7Spat carries with it, implied 
in its specification that the blow must be delivered by a stick 
in the master’s hand. This is, as has been said, that the master 

“had a right to chastise his Hebrew slave with a stick, that it was 
the weapon commonly used for this purpose. But the implication 
is further that if the slave dies from the blow, it could not be 
construed absolutely as a case of wilful murder, since the master 
would hardly kill his own slave deliberately. The death of the 
slave must have been contrary to the full purpose of the master 
and therefore largely an accident, or at the most only half inten- 
tional, the result of a sudden and unrestrained burst of passion 
on the part of the master. Of course, had the master struck the 
slave with some other object, a sword for example, it could have 
been construed only as premeditated murder. The import of the 
mixpat, or rather of the first part of the miSpat, in vv. 20-21, is 
clearly this, that even in case a master, through punishing his 
Hebrew slave too severely, kills him unintentionally and there- 
fore accidentally, or at the most with only half intention, none 
the less there must be blood-revenge, exacted by the family or 
clan of the murdered slave. In this way the Hebrew slave was 

\“ protected against too extreme and brutal punishment. 

But clearly too this miSpat in vv. 20-21 takes something for 
granted, viz. a statement of what the procedure was in case one 
free man killed another free man. Of course, in the original source 
from which this slave legislation was taken such a statement 
need not, and unquestionably did not stand between the two 
mixpatim in vv. 2-11 and this miSpat in vv. 20-21, 26-27. It 
probably stood elsewhere in that law-corpus, and stated a prin- 
ciple which was fundamental in the law of the land, that in case 
free man A struck free man B and killed him, free man A should 
be put to death by the family, or perhaps in particular by the 
“avenger of the blood” of B. But after the little group of slave- 
mispatim in vv. 2-11, 20-21, 26-27 had been lifted from their] 
original source and incorporated into the Book of the Covenant 
it was naturally felt in time that the provision in vv. 20-21 wa 


mis$patim in C have as their purpose the protection of the Hebrew slave against 
unduly violent punishment by his master. 
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incomplete and therefore not fully comprehensible without a 
statement preceding, setting forth the procedure in case free 
man A killed, not his slave, but another free man, B. And with 
such a statement inserted, and of course before vv. 20-21, and 
immediately before them, the full import of the legislation became 
this, that if A killed B, there should be blood-revenge; and even 
if B was A’s slave, a Hebrew slave of course, and even if B was 
killed by his master’s accidentally or half intentionally dealing 
him too severe a blow in the course of ordinary discipline, none 
the less there must be blood-revenge. 

From this development of the full implications of the mzSpat 
in vv, 20-21, 26-27, it is clear that v. 12, or something for which 
v. 12 is a later substitute, must at one time have stood imme- 
diately before vv. 20-21. But it would seem strange indeed to 
find in this body of miSpatim this particular miSpat preceded by 
the hog which we now find in v. 12. We would rather expect 
another miXSpat here. This suggests that not improbably the hog 
in v. 12 is a substitute for a miSpat which stood here at first and 
expressed practically the same idea. This suspicion receives 
strong corroboration, amounting to practical confirmation, in 
the realization that the expression mot yumat, which we find not 
only in v. 12, but also in vv. 15-17; 22.18; Lev. 24.16, 17, 21 
(LXX), and which seems to be characteristic of that type of 
law which we have styled hog, is found otherwise in the Bible 
only in late passages, which come at the earliest only from the 
period preceding the Babylonian exile by very little, if at all, 
and the great majority of which come from the late exilic or post- 
exilic periods.49 The presumption is therefore that v. 12 in its 
present literary form comes from this same relatively late period. 

This presumption is confirmed by the determination of the 
exact meaning of mot yumat. It might be assumed that it implies 


49 The oldest passages in which the phrase occurs seem to be Gen. 26.11 
(J2 [=Eisfeldt’s L]) and Ex. 19.12b-13a (usually ascribed to J [by Eissfeldt 
to L}, but probably a late gloss to v. 12a). Neither of these passages, however, 
can precede the exile by much, if at all. Deut. 13.6 and 17.6 are both certainly 
post-exilic (cf. below, pp. 128-132), as is also Jud. 21.5 (generally regarded by 
scholars as P or RP). Ezek. 18.13 is, of course, exilic at the very earliest. 
Otherwise the phrase occurs only in P. 
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the execution of the death penalty through the operation of the 
institution of blood-revenge. Actually this is the explicit inter- 
pretation of this phrase in Num. 35.16-21. But it can hardly be 
the implication of the phrase in Ex. 21.15 and 17, for the law 
would surely not have required that parents put their own son 
to death.s° Impliedly here, and also in v. 16 as well as certainly 
in 22.18, mot yumat connotes execution by the state. This too 
is the explicit statement of Lev. 24.16, where death by stoning, 
with the entire community participating in the act, is prescribed.* 
Unquestionably therefore mot yumai in v. 12 implies execution 
by the state and not blood-revenge at all. But beyond doubt the 
mis pat in vv. 20-21 implies another law preceding it, in all likelihood 
another miSpat, providing for blood-revenge in case of murder, 
and not execution by the state.*? The evidence is therefore cumu- 


s° Cf. Deut. 21.18-21, where, although the charge is brought against the 
son by the parents, the execution of the death sentence is by the public. 

st So also Ex. 19.12b—13a; Lev. 20.2; Num. 15.35f. 

52 Three main stages in the evolution of the practice of punishment for 
murder can be clearly distinguished in ancient Israel (cf. also Ring, op. cit., 
92, 107 and likewise in general Merz, Die Blutrache bei den Israeliten (Leipzig, 
1916]). In the first of these, the primitive practice, brought no doubt by the 
migrating Israelite tribes from their original desert home, blood-revenge was 
inflicted by the clan of the murdered person upon the murderer, or even upon 
some other member or members of the murderer’s clan (cf. Gen. 4.24). In the 
third stage the practice of blood-revenge, at least in its most literal and 
primitive form, has given way to execution by the state. Between these two 
there is, quite naturally, an intermediate stage, in which blood-revenge con- 
tinues to be carried out by the clan of the murdered man, but now under 
the supervision of the state. The state determines where and when the condi- 
tions of the crime justify blood-revenge. The general principle is that blood- 
revenge is justifiable only when the murder has been premeditated or at least 
is clearly intentional. In such case the state delivers the murderer over to the 
avenger of the blood of the murdered man, going even to the extreme of 
forcibly taking the murderer away from the altar, or in a later stage of the 
institution, from the city of refuge, at or in which he may have sought asylum. 

It is self-evident that this evolution was not a sudden, but a slow and 
gradual process. Apparently the definite beginnings of it may be assigned to 
the time of David, and in all likelihood to that very monarch himself. This 
seems to have been one of the social and legislative reforms which that powerful 
and far-seeing ruler inaugurated in his efforts to reorganize his empire and to 
promote the cultural progress of his people. (For certain important marriage 
reforms, the systematic beginnings of which must also be attributed to David, 
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lative that a mispat once stood where v. 12 stands now, and 
immediately preceding vv. 20-21. 

This conclusion finds still further confirmation in an analysis 
of vv. 13-14. For the original mzSpat form of these verses is un- 


cf. my ‘‘Beena Marriage (Matriarchat) in Ancient Israel and Its Historical 
Implications,’ ZA W, 6 [new series] [1929,] 103f.) David himself took an elastic 
attitude toward the institution of blood-revenge, in accordance with the 
direction in which his own interests pointed. On the one hand, he could practice 
blood-revenge himself, or make a pretense thereof; as in the case of the Amale- 
kite who claimed to have himself administered the death-blow to Saul when, 
crediting the first reports that Saul and all his sons had perished in the Battle 
of Mt. Gilboa, he came to bring what was presumably the to David good 
tidings and to receive in return the customary reward therefor; but instead, 
in order to win the favor and support of the northern tribes, David sought to 
pose as Saul’s blood-avenger upon the self-claimed, actual slayer, and so 
immediately put the Amalekite to death (II Sam. 1.14). David likewise laid 
upon Solomon the charge to kill Joab, ostensibly for the slaying of Abner and 
Amasa, but no doubt equally for the slaying of Absalom and his frequent 
thwarting of David’s plans (I Ki. 2.5f.). David likewise countenanced the 
Gibeonites in their purpose of blood-revenge against the family of Saul (II 
Sam. 21.1—6), though apparently somewhat against his will and as a matter 
of expediency. But on the other hand, when it met his purpose, David made 
peace with Abner, the slayer of his nephew Asahel, although, according to 
ancient standards, the duty of blood-revenge was quite as incumbent upon 
him, as the uncle of his sister’s son, as upon Joab. Likewise in the case of the 
wise woman of Tekoa (II Sam. 14), with its application also to the case of the 
murder of Amnon by Absalom, he decided, in his capacity as king, and there- 
fore as supreme judge, that where one brother slew another, contrary to what 
was unquestionably the former practice, blood-revenge should no longer be 
exacted. 

Apparently the decision of David in this last case was of more than pass- 
ing significance (so also Menes, op. cit., 29). It seems to be, so far as the Biblical 
evidence indicates, the very first instance in which the state, as manifested in 
the person and authority of the king, intervened, in theory at least, in the 
primitive, automatic practice of blood-revenge by the clan of the murdered 
man, and determined when blood-revenge might and might not be practiced 
(agreeing with Michaelis against Merz, op. cit., 89). From this beginning 
the authority of the state in all such matters must have expanded slowly but 
surely, until eventually it came to exercise complete supervision and decision 
in all cases of blood-revenge. And, as has been suggested, the general practice 
seems to have been that, in cases where blood-revenge was found justifiable 
and proper, the state handed the murderer over to the next of kin of the 
murdered man, the blood-avenger, for execution. This carried with it the 
implication, of course, that the state would not permit further blood-revenge 
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mistakable, despite the evident, extensive, editorial revision 
which they have undergone; and it would be almost inconceivable 
that a hog, such as we have in v. 12 at present, should have been 
continued and amplified or qualified by a miSpat. And not only 
that, but it is beyond all doubt that vv. 13-14 assume the institu- 
tion, not of state execution, but of blood-revenge, and are there- 


by the clan of the murderer, now executed, in return for his death; in other 
words, the state not only determined in what cases blood-revenge might be 
exacted, but it likewise decreed, and of course enforced its decree, that the 
execution of the murderer by the blood-avenger must end the blood-feud and 
not in turn give rise to a new feud. 

From this stage of the evolution of this institution it was, of course, but 
a comparatively short step to the next stage, where the state itself undertook 
the execution of the sentence of death for the murderer. Just when this final 
stage was reached completely, it is difficult to say. If the evidence were trust- 
worthy, the judicial reforms which Jehosaphat is credited with having intro- 
duced may have marked a definite forward step in this direction (II Chron. 
19.4ff. and in particular v. 10). But the necessity experienced by the Deut- 
eronomic reformers of providing cities of refuge as places of asylum, in place 
. of the local shrines, whose destruction they brought about, to which the man- 
slayer might flee from the blood-avenger, and there find safety until his case 
could be duly investigated by the proper authorities, indicates conclusively 
that the institution of blood-revenge, even though under supervision, had not 
yet become altogether a state matter by the time of the Deuteronomic refor- 
mation. And if the Priestly legislation in Num. 35 was actually enforced, and 
was not merely theoretic, paper legislation, then it is clear that the institution 
of blood-revenge, with execution of the murdered person by the blood-avenger, 
even though under further restrictions and more rigid and responsible investi- 
gation by the proper authorities, persisted well into the post-exilic period. 

These considerations will throw considerable light upon the conditions and 
social and legislative background of some of the laws of C with which we are 
dealing, and aid materially in the solution of a number of important and 
difficult problems. Certainly there can not be the least doubt as to the exact 
meaning of op» op: in Ex. 21.20. op: is clearly the technical term for “‘to exact 
blood-revenge’’ (cf. Deut. 32.43; IJ Ki. 9.7; Ps. 79.10). The word seems to 
be used either in the Nzf‘al or in the passive of the Qal (Gen. 4.15, 24; Ex. 
21.21); therefore, in Ex. 21.20, opr op:, “‘blood-revenge shall be exacted.” 
Correspondingly naga in the Nzf‘al has the technical meaning, ‘‘blood-revenge 
shall not be exacted” (cf. Joel 4.21). This may in fact even have been the 
original specific meaning of this verb. Accordingly dam naqi, a term probably 
current already in the early, pre-Davidic days of the institution of blood- 
revenge, usually translated ‘‘innocent blood,” actually designated a person 
slain entirely without cause or justification and not in the fulfillment of the 
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fore the amplification, not of the fog in v. 12, providing for state 
execution, but of the miSpat providing for blood-revenge, for 
which this hog was substituted. Similarly the closely related 
legislation in Deut. 19.1-13, the source of which seems to have 
been an ancient miSpat,%3 likewise deals with the institution of 
blood-revenge and knows nothing as yet of state execution. 


duty of blood-revenge (cf. Deut. 19.10; 21.8; 27.25; I Sam. 19.5; Jer. 26.15). 
Similarly nagqi middam means ‘‘absolved from responsibility for murder and 
from the penalty of blood-revenge therefor’ (cf. I] Sam. 3.28 and perhaps 
also 14.9). 

But in the light of this technical terminology designating the various 
conditions and practices of the institution of blood-revenge in its earlier stages 
of evolution, there can be little questioning of the correctness of our conten- 
tion that mot yumat, also obviously a technical term, implies execution by the 
state and not by the blood-avenger. This is confirmed by the realization that, 
practically with but one exception, mut in the Hof‘al invariably implies public 
execution by the state (cf. in particular Deut. 21.22). The one exception is 
found in Ex. 21.29. For the reasons for believing that this passage deals with 
a case of blood-revenge and not state-execution, see below, pp. 86-92. But 
it should be borne in mind that Ex. 21.29 is apparently a miSpat of consid- 
erable antiquity, framed probably at a time when state-execution had not 
yet become the rule, and therefore mut in the Hof‘al had not yet acquired its 
later technical connotation. And on the other hand, it is difficult to conceive 
of any convenient term other than ywmat which might have been used here. 
It should be noted too that only yumat is used, and not the seemingly formal 
and technical mot yumat. 

Consequently our contention seems well established that mot yumat 
technically implies execution only by the state and not at all by the avenger 
of the blood, and that therefore, when used to designate the punishment for 
wilful murder, as in Ex. 21.12, it implies that the old institution of blood- 
revenge, even in its second stage of evolution, has been outgrown, and that 
in cases of murder or manslaughter the determination of the guilt, degree of 
responsibility and corresponding character of the crime, the fixing of the 
penalty and its actual execution are all matters of the state alone. It follows 
therefore that all these laws in which mot yumat is used in this technical sense 
must reflect this final stage in the evolution of the institution of blood-revenge 
and must be the product of comparatively late legislative and literary activity. 
This in turn establishes quite conclusively that all the huqqim in Ex. 21.12-17 
in which the expression mot yumat is used regularly, imply execution by the 
state for the crime in question, and are all comparatively late insertions into 
the body of miSpatim of C, and that in particular the present hog in v. 12 
is a late substitute for the mzSpat which originally stood here. 

83 Cf. the characteristic miSpat form of vv. 11-13 and below, pp. 204-207. 
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In fact Deut. 19.1-13 enables us to determine with great 
probability approximately what the original form and wording 
of Ex. 21.13-14 must have been before undergoing editorial revi- 
sion. It is generally agreed that the cities of refuge, of which we 
read for the first time in Deut. 19.1-13, are an institution called 
into being by the Deuteronomic Reformation.53 Such places of 
refuge were necessitated by the destruction of the local shrines 
in the Deuteronomic program of the centralization of worship 
in the Temple at Jerusalem. Before this the altar of every local 
shrine, at least of every considerable local shrine, must have 
offered asylum to the blood-shedder and to him whose life was 
endangered for any reason whatsoever. I Ki. 2.28 is, of course, 
the classic instance of this.54 Therefore, since undoubtedly Ex. 
21.13-14, at least in its‘ original form, is pre-Deuteronomic, 
it follows that it must have stated practically this, that in 
case of unpremeditated, accidental manslaughter, the slayer 
should have the right to flee to some altar, if he could succeed 
in getting there before the blood-avenger overtook and killed 
him, and that he should have the right of asylum there until the 
matter could be properly investigated and it be established that 
it was actually a case of unpremeditated manslaughter, and not 
wilful murder, and presumably too until the relatives of the slayer 
could effect an amicable and satisfactory settlement with those 
of the slain man. 

In the present wording of vv. 13-14 the use of the first person 
in "now and °narD is noteworthy. We shall see in due time that 
this is a characteristic manifestation of a late, Deuteronomic, 
editorial hand. Furthermore, the significant use of the singular 
nipo in v. 13, obviously in the sense of ‘‘a sanctuary,’’ss and of 
the singular ’narm in v. 14, with its implied reference to the single, 


s3a Cf. the most recent treatment of this subject, Nicolsky, ‘‘Das Asylrecht 
in Israel,’ ZA W, 7 (new series) (1930), 146-175. 

54 For the institution of asylum at sacred shrines among the present-day 
Bedouin, and likewise for a growing tendency to disregard the sanctity of 
these shrines and the right of asylum there, paralleling exactly the picture of 
like conditions and developments in ancient Israel, which I Ki. 2.28 pictures, 
cf. Musil. Avabia Peiraea, III, 344. 

55 Also Ex. 20.24b; so also Nicolsky, op. cit., 148. 
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central sanctuary, is further evidence of Deuteronomic re-casting 
and reinterpretation of the original wording of this miSpaf. And 
finally the use of the second person in 7 and 1npn is, as we have 
seen above, further indication of an editorial hand. 

It is clear that this mSpat in its original form must have con- 
stituted a modification of the general miSpat for which the hog 
in v. 12 is the later substitute, and that this subordinate miSpat 
must have been related to the general statement of principle 
in quite the same manner as the modifications in vv. 3-6 are 
related to the general principle in v. 2, or as vv. 8-11 are related 
to v. 7. The entire miSpaj may well have read somewhat thus, 
py i> ms stands my xb on) copy op) noi wy7 MS wx TD °D 
:mvd yanp? naron ayn morya wind anys by wx apo: . . . mam ds 

But it is certain that the provision for asylum at a sanctuary, 
in the second part of this miSpat, represents a modification of 
the original absolute and invariable practice of blood-revenge, 
a modification which could have developed only after the tribes 
of Israel had established themselves firmly in Palestine and had 
absorbed much of its culture. I Ki. 2.28 shows that already at 
a comparatively early date the altar had come to be regarded 
as a regular place of asylum. But it does not follow necessarily 
from this that already at that time it had come to be regarded 
as the regular and legalized place of refuge for one guilty of unin- 
tentional manslaughter. Unquestionably blood-revenge was 
originally exacted in every case of violent death, regardless of 
whether it was deliberate murder or accidental, unpremeditated 
manslaughter. This seems to be the practice recorded in v. 20, 
and this was in all likelihood the implication of the basic state- 
ment of the original miSpat, for which the hog in v. 12 is the 
substitute. At any rate the provision in v. 20 that if a man kills 
his servant by striking him with a stick, even though, as we have 
seen, this was obviously not a premeditated murder in the strict 


56 P, 38, 

s7 ombxm not necessarily ‘‘the Deity,’ but probably ‘‘a supernatural 
power,’’ even an evil spirit; cf. I Sam. 18.10f. Perhaps the article here is also 
the result of Deuteronomic editing, and the original read simply onbx. The 
insertion of the article here would then parallel the unquestionably similar 
Deuteronomic revision which changed the original ipo of 20.24b to nipon. 
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sense (for in that case there would have been no need to specify 
the instrument of death) there must nevertheless be blood- 
revenge, seems to ignore the possibility that the master might 
have the right of asylum at a sanctuary. Apparently it knows 
naught of the provision in vv. 13-14, presumably because this 
amelioration of the old, unvarying application of the principle 
of blood-revenge had not yet evolved at the time the miSpat in 
vv. 20-21 was framed.s* Presumably therefore vv. 13-14 were 
inserted here even later than was the miSpat antecedent of the 
present v. 12, and vv. 20-21 followed originally immediately 
upon this miSpat. This conclusion is confirmed by the phrasing 
oy. 20) pr Dip) we - NO Oes NN ws TD’ °D, so closely related 
to what must have been the original wording of the miSpat ante- 
cedent to the present v. 12. In fact the wording of v. 20 becomes 
doubly significant if we understand that this connection must 
have originally been immediate and not interrupted by the inter- 
vention of vv. 13-14. 

Of course, if we recognize v. 12 in its present form as a hog, 
as a relatively late substitute for the miSpat, which must have 
stood here originally, it follows unmistakably that the other 
huqqim in vv. 15-17, which are obviously represented as special 
cases of the general principle in v. 12, and in which execution 
by the state is likewise prescribed, must also be at least as late 
as, if not even later than v. 12 in its present form, and therefore 
also the result of late, editorial revision. 

But if our inference be correct that originally the mzSpat in 
vv. 20-21, 26-27 followed immediately upon the two kindred 
mispatim in vv. 2-11, that then another miSpat, drawn from 
some old corpus of miSpatim, for which still later the hog in v. 12 
was substituted, was inserted between the miSpatim in vv. 2-11 
and the miSpat in vv. 20-21, 26-27, and that still later, though 
before the substitution of the hog in v. 12 for the original mzSpat 


58 Unless perhaps it means to imply that in this particular case of unpre- 
meditated, or, at the most, half intentional, manslaughter, the right of asylum 
does not apply, that, in other words, an exception to the general principle of 
asylum is made in order to provide the Hebrew slave the maximum of protec- 
tion against his master. But had this been the purpose, would not this miSpat 
have stated so explicitly instead of leaving it to be inferred? 
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there, the miSpat in vv. 13-14 was appended to the miSpat which 
stood originally in v. 12, it follows likewise that the mSpat in 
vv. 18-19 is also secondary. The full meaning of this miSpat too 
becomes clear only upon careful and detailed consideration of 
the wording. It does not say simply: If A strikes B, but B does 
not die, etc. It specifies: If A and B‘9 quarrel, and (in the course 
of the quarrel) A strikes B with a stone or with his fist, butB 
does not die, etc. It is clear that this mzSpat is dealing with an 
obvious case of unpremeditated injury. The statement that A 
and B are quarreling implies that the dispute had come up sud- 
denly and therefore had been premeditated by neither party.®° 
Moreover, the quarrel is between two free men, and is not a case 
of a master disciplining his slave, as in vv. 20-21. Furthermore, 
in such a quarrel it would be altogether natural for one of the 
parties in a fit of passion to strike the other with his fist, or even 
with a stone which he might quickly pick up; for stones, par- 
ticularly in Palestine, are everywhere ready to hand. A blow 
delivered in this manner and under these conditions could certainly 
not be regarded as premeditated. Had the blow been delivered 
by a sword, or even by a stick, which one of the parties carried 
in his hand, it could not be regarded as unpremeditated, for of 
course one did not go about ordinarily with a sword, nor even 
for that matter with a stick. The mere fact that a blow was 
delivered by a sword or a stick, to a free man of course, would 
imply immediately that it was premeditated; whereas, if delivered 
by a man’s fist or a stone quickly picked up, it must be regarded 
as unpremeditated and delivered only in the heat of sudden and 
unforeseen passion. This is unquestionably the implication of 
the two specific provisions, “If (two) men quarrel’’ and ‘‘with a 
stone or with a fist” in this miSpat. 

It is clear from this that this mzSpat merely continues the 
thought of the secondary miSpat in vv. 13-14. Both deal with 
the same condition, viz. unpremeditated strife between two free 


s9 LX X and Pe. read »w before nwin. 

60 Jepsen’s interpretation (op. cit., 33) of ows par D1, “If men come into 
conflict before the court,” i. e. enter into dispute about a legal matter, is self- 
evidently far-fetched and impossible. For 2°> in the sense of “‘to quarrel, to 
fight,” cf. Deut. 3337; Jud.11-25% 215227 
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men. The first miSpat in vv. 13-14 deals with the procedure in 
case death results from this unpremeditated strife, while the 
second miSpat in vv. 18-19 deals with the procedure in case only 
a temporary injury results therefrom.* The relationship of these 
two mispatim is so close and self-evident that it is difficult to 
avoid the conclusion that they must have come from a common 
source, in some old corpus of miSpatim, in which they stood in 
close contiguity to each other, and must have been extracted 
from there and inserted here by the same editors. But in such 
case it would again follow with certainty that the insertion of the 
hugqim in vv. 15-17 between these miXpatim took place only 
after these latter had themselves been inserted here in C, and 
represent the work of comparatively late editors.” 

In this way and by these successive and easily comprehensible 
steps,® the miSpat in vv. 20-21, 26-27 must have come to be 


6t In this connection we would expect to find still another miSpat dealing 
with the procedure in case permanent injury results from this unpremeditated 
blow. That there was actually such a miSpat and that it provided that in case 
of permanent injury damages should be paid by the responsible party, may 
be inferred from the use of apn in v. 19 and from the statement in the same 
verse that in case of no permanent injury A must pay B only for the period 
during which he is confined to his home and must also take care of the physi- 
cian’s charges. Unquestionably in the ancient corpus in which these miXpatim 
stood originally just such a miSpat as this must have preceded immediately 
the miSpat here recorded in vv. 19-20. 

62 Not impossibly the miSpat referred to in the preceding note, and which 
in the original, ancient corpus of miSpatim must have stood between the 
mispat here in vv. 13-14 and that in vv. 18-19, was transferred to C along 
with the two related miSpatim which immediately preceded and followed it. 
In such case the three kuggim in vv. 15-17 probably supplanted it and caused 
its suppression and disappearance from this passage. 

6 To sum up, these stages seem to have been as follows; (1) originally 
the slave-mifpat in vv. 20-21, 26-27 followed immediately upon the two 
slave-mispatim in vv. 2-11. But the question treated in vv. 20-21, viz. as to 
the procedure in case a slave is killed by a blow from his master’s stick, raised 
the question, what should the procedure be in case one free man kills another. 
This led to the second stage in the evolution of this passage, viz. (2) the inser- 
tion immediately before vv. 20-21 of the miSpat which stood originally where 
v. 12 stands now, and which provided for blood-revenge in case of murder. 
But this in turn brought with it, though whether immediately or subsequently 
it is difficult to determine, (3) the miSpat which we now find, in a form con- 
siderably modified by Deuteronomic editors, in vv. 13-14, and which provided 
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separated from its original immediate connection with the related 
mispatim in vv. 2-11, and the intervening more or less closely 
related matter must have crept in. 

But if our contention be correct, that vv. 26-27 constitute 
a unit with vv. 20-21, that all four verses together form one single 
mispat, then it follows, of course, that vv. 22-25 too are an inser- 
tion, a secondary miSpat, which, for one reason or another, has 
crept into its present position, and has broken up the original 
mixpat, vv. 20-21, 26-27, into two sections, rather far removed 
from each other, and each now having the appearance of a separate 
and independent mzSpat.% Certainly the connection of the miSpat 
in vv. 22-25 with the legislation which immediately precedes 
or follows is loose indeed, in fact almost impossible to perceive. 

This miSpat seems to say this: If men®s are brawling® and a 


the limitations placed, in case of unpremeditated manslaughter, upon unre- 
stricted blood-revenge. But this in turn raised another question, a question 
which was probably suggested also by the matters discussed in vv. 26-27, 
what should the procedure be in case free man A strikes free man B but, instead 
of killing, merely wounds him. This led to the next stage, (4) the insertion 
between the original mSpat in vv. 13-14 and that in vv. 20-21 of two addi- 
tional miSpatim, the first dealing with the procedure in case the blow caused 
a permanent injury, and the second dealing with the procedure in case the 
blow caused only temporary incapacitation, but no permanent injury (vv. 
18-19). Still later, and under the influence of the developing practice of regard- 
ing all crimes, including murder and manslaughter, as offences against the 
state or against society in general, rather than against the family or the clan, 
and therefore of having the state not only regulate but also execute the punish- 
ment of death in case of murder, (5) the original miSpat in v. 12 was supplanted 
by the present fog, while, still later, (6) other dependent kugqim, creeping in 
almost immediately after the hog now in v. 12, brought about the suppression 
and eventual disappearance of the secondary miSpat, which preceded the one 
in vv. 18-19 and provided the procedure in case of permanent injury resulting 
from the blow dealt by free man A to free man B. 

* And with the resultant editorial change of the undoubtedly original 
ox) in v. 26 to *3) to comply with the regular miSpat form. 

6: Here too, just asin v. 18, LX X and Pe&. read »1w after owix. The situation 
seems to imply a fight between only two men, and not a general brawl with 
many participants. 

66 The difference between 1x» here and j2°7» in v. 18 seems to be this: in 
v. 18 ja’ seems to imply a quarrel or dispute, which is mainly, if not entirely 
vocal (cf. Gen. 26.20—22; 31.36; Ex. 17.2; Num. 20.3; Jud. 8.1) but the climax 
of which is that one of the disputants in the heat of passion, suddenly and 
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pregnant woman (standing by, of course) is struck” so that her 
foetus comes out,°* but there is no permanent injury, a fine shall 
be paid, whatever the husband of the woman may impose upon 
him,®® and he must pay it under the supervision of umpires.7° 


entirely without premeditation, strikes his opponent with his fist or with a 
stone which he has just picked up. On the other hand, 1x» in v. 22 implies a 
more violent quarrel, in which blows are struck back and forth (therefore the 
Nif‘al; cf. Ex. 2.13; Lev. 24.10; Deut. 25.11; II Sam. 14.6). In such a struggle, 
with frequent blows no doubt delivered at random, a bystander might easily 
be struck. 

67 y5), used impersonally. 

68 Reading 775) xx with Sam., LX X; cf. 15) in Gen. 11.30; II Sam. 6.31 
(Jepsen, op. cit., 35, note 2). Perhaps it would suffice to emend only to 7°75) 
on the assumption, which legal writing might well consider, that the woman 
might have been carrying twins. . 

69 I. e. upon the person who struck the woman. 

72 The word orb553 seems to have troubled scholars for many years, due 
chiefly to the fact that the usual translation, ‘‘judges,’’ has been misleading, 
and that as a result the entire procedure has not been clear. In consequence, 
the purely conjectural emendation, orba)2, ‘for the foetus,” which Budde 
proposed (ZA W, 11 [1891], 107), has found quite general acceptance, particu- 
larly by Holzinger, Baentsch and Ring (op. cit., 98, note 1). It is tempting 
indeed to follow the lead of a scholar as eminent and reliable as Budde, and 
particularly where the emendation is so simple, and on the surface so apposite. 
But careful consideration warns against the emendation. In the first place 
were o°55)n the original reading, it would not be easy to account for the plural, 
unless perhaps, as these scholars have done, to correlate it with the plural 
aas> (or aad). Furthermore with this reading, the last two words of the 
sentence would not add anything to the thought, but would be tautological 
and altogether superfluous; and this would be surprising indeed in legalistic 
writing such as these miSpatim are, in which, as we have had repeated evi- 
dence, every word seems to have its explicit purpose and to be altogether 
indispensable. Jepsen (op. cit.,,35, note 5) would reject Budde’s emendation, 
though for no reason other than that it seems to have no basis either in MT 
or in any of the versions. He would instead read orb5n5, and interpret this 
as ‘‘according to the decision’”’ (i. e. of the husband, of the amount of money 
which the offending person must pay). He would regard orbb5 as a plural, 
not of 5» but of »>°55, which he translates ‘‘(judicial) decision.” But on the 
one hand, *5»>», an obscure word indeed, is hardly a noun, but only an ad- 
jective, and therefore can not have the meaning which Jepsen would ascribe 
to it. And on the other hand, even if it had this meaning, then why the plural; 
and would we not then expect a reading mown ovbbps? And finally, were this 


the correct reading and this also the meaning, then what would it add to the 
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But if there is permanent injury then thou shalt give life for life, 
eye for eye, tooth for tooth, hand for hand, foot for foot, burn- 
ing for burning, wound for wound, bruise for bruise. 

It requires but a moment’s consideration to realize that there 
is something altogether incongruous in the miSpat as it reads at 
present. In the first place, the sudden introduction of the second 
person in mnnn in v. 23, quite unusual and irregular in these 


thought of the verse; for the mere statement that he shall be fined in what- 
ever amount the husband may lay upon him, carries with it the necessary 
implication that of course he must pay accordingly; therefore why add these 
words? 

The whole failure to appreciate the correctness of MT and to understand 
the words properly is due, I believe, to a wrong approach. Scholars have 
assumed naturally and tacitly the constant supervision and enforcement of 
these laws by an established court presided over by a judge, or even by judges. 
Accordingly they have taken it for granted unquestioningly that obb5 must 
be a synonym of p»ypw. And they have argued correctly that, on the one hand, 
with o555 meaning ‘‘judges,” the 1 would be exceedingly difficult of explana- 
tion, and on the other hand, what would be the function of the judges, since 
the amount of fine has already been fixed by the woman’s husband? They 
were confirmed in their argument by the seeming close relationship of many 
of these mixpatim to the laws of CH, CA and CHt, all of which presuppose 
the existence of established courts, presided over by judges. 

They have failed to realize that many of these miSpatim bear a marked 
resemblance and an undoubted relationship to principles and practices of 
justice among the Bedouin as observed still today, and find a readier explana- 
tion by comparison with Bedouin judicial procedure than with ancient Baby- 
lonian, Assyrian or Hittite. Such is the case here. It goes without saying, of 
course, that this law never contemplated that the husband could demand of 
the offending party any sum of money or any other compensation that he 
might desire, for then there could well be no limit to what he might claim. 
Some method of regulation of the demand of the husband, so that it might 
be kept within reasonable limits, was absolutely indispensable; and just this 
must have been provided for in the last two words of the sentence. Now among 
the Bedouin, in cases of litigation such as this, where a fine or damages must 
be paid by one party to another, this amount may be fixed by the sheikh, or 
in extreme cases by the gady. But not infrequently each party chooses an 
umpire to represent him. Through the mutual discussion of these umpires, 
and by a process of bargaining or of give and take, the matter is eventually 
settled and the size of the fine fixed (cf. Burckhardt, Notes on the Bedouins 
and Wahdbys, 68; Jaussen, Coutumes des Arabes au pays de Moab, 206, 233f.; 
Naplouse, 144; Kennett, Bedouin Justice, 68f.). In particular a most illuminat- 
ing account of the settlement of a case at Mecca in just this manner, by 
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mispatim,” is noteworthy, and probably indicates the hand of 
an editor; and in the second place, and of far greater significance, 
is the fact that vv. 23b-25 deal with an issue which is not implied 
at all in the situation with which vv. 22—23a, the miSpat proper, 
deal. These verses raise the question of the procedure in case of 
an injury resulting to a pregnant woman, an innocent bystander, 
struck in a brawl between two men which she was watching, 
with the result that an abortion is brought about. V. 22 deals 
with the question of procedure in case the loss of the foetus be 
the only damage sustained, but no permanent injury ensue, to 
the woman of course. The issue in v. 23a is no longer the loss of 
the foetus, but apparently the procedure in case permanent injury 
does befall the woman. Furthermore, it is not a question, appar- 
ently, of any kind of an injury which might befall any bystander, 
or even any woman bystander, but only a pregnant woman, an 
injury which is entirely the result of a woman in her condition 
being struck an accidental blow, which might result in an abortion 
and other evil effects ensuing therefrom. The case is highly 
specialized. It is clear therefore that with this problem injuries 
to eyes, teeth, hands or feet, or burns, and for that matter even 
other external wounds, in other words the kind of injuries described 
in vv. 24-25, can have no connection whatever. Vv. 24-25 are 
altogether unrelated to vv. 22—23a, and their presence here merely 
beclouds the real question with which the miSpat proper deals. 
V. 23b likewise does not apply to the case in question. Unques- 
tionably vv. 23b-25 are secondary here, and a substitute for 


reference to the judgment and good offices of three umpires, in preference to 
submitting it to an official court and judge, is given, with rich detail as to the 
various steps in the procedure, in Rutter, The Holy Cities of Arabia, I1, 107-112. 
Just such a procedure seems contemplated here. Each party to this dispute 
selects an umpire to represent him. The husband demands a certain sum. 
This constitutes the starting-point of the negotiations. From this point the 
umpires proceed to treat with each litigant back and forth until finally an 
agreement is reached as to what amount the offender shall actually pay. 
Understanding that some such procedure as this must have been contemplated 
by the law, the text presents no difficulty whatever, and o°>b52 must be trans- 
lated simply and literally, “‘he shall pay through (i. e. under the supervision or 
through the negotiations of) umpires’ (So also Merz, op. cit., 100, note 3). 
™ Cf. above, p. 38. 
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something quite different which constituted the conclusion of 
the miSpat begun in vv. 22—23a.” But if so, then how did they 


72 Budde has recognized this fact, and has therefore suggested that vv. 
23-25 are out of place here, and stood originally immediately after vv. 18-19 
and were the logical continuation of the miSpat there (ZAW, 11 [1891], 111). 
In this he has been followed by Baentsch, Jepsen (op. cit., 32), Ring (op. cit., 
97), and also apparently, though rather half-heartedly, by Holzinger (Com- 
mentar; but with more assurance later, in Kautzsch, Die heilige Schrift des 
A. T.4). Again the suggestion is at first glance most attractive. But this sugges- 
tion too must be rejected. In the first place, as we have seen, the miSpat in 
vv. 18-19 unquestionably deals with the question as to the procedure in the 
case of two men quarreling and, entirely without premeditation, one striking 
the other with his fist or with a stone, picked up on the spur of the moment, 
and dealing him an injury which has, however, no permanent ill effects. We 
have seen that the thought is incomplete without consideration of the question 
as to the procedure in case some permanent injury resulted, and that this 
must have been treated fully in a miXpaj which must have preceded, and not 
followed, vv. 18-19, and which has been supplanted by the present vv. 15-17. 
Certainly vv. 23-25 would not supply the missing thought, and their possible 
close relationship to the thought of vv. 18-19 is more seeming than real. For, 
on the one hand, with a blow from a fist or a stone, delivered without premedi- 
tation, in the heat of passion incidental to a quarrel, it is true that an eye or 
tooth might be permanently destroyed or a hand or foot permanently maimed, 
or a wound or bruise might result; but certainly the effect could never be 
a burn, as v. 25 contemplates. Moreover, while the injuries to eye, tooth, 
hand or foot, dealt with in v. 24, might be of permanent character, and result 
in the inability of the wounded person to ever use these organs again, certainly 
the injuries listed in v. 25 are neither permanent nor incapacitating; they 
would be therefore the very kind of injuries for which an altogether different 
and contradictory provision would have been made in vv. 18b-19. 

Furthermore, if the blow were to result in the death of the person struck, 
the procedure would not be at all that of life for life, as v. 23b states expressly, 
but, since this would be unquestionably a case of unpremeditated man- 
slaughter, the principle of ‘‘life for life’’ would not apply, and the slayer would 
not be summarily put to death, but would have the right to flee for refuge 
to the altar until the matter could be investigated and it be established that 
this was a case of unpremeditated manslaughter, and the affair be then settled 
in whatever manner was customary. Of course it might be assumed that 
v. 23b presupposes a practice antecedent to the insertion of vv. 13-14, provid- 
ing for the altar as a place of refuge in case of unpremeditated manslaughter. 
But, on the one hand, the institution of the altar as a place of refuge is unques- 
tionably older than the formulation of the principle in legal terms and the 
incorporation of vv. 13-14 into C; and on the other hand, even granting the 
above assumption, then the condition which v, 23b would contemplate was 
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come here; and still further, how did the entire mzSpat, vv. 22-25, 
whose connection with what immediately precedes or follows is 
not at all clear, and which is manifestly a disturbing element 
in this particular position, come to be attracted to just this place? 
The question is of great importance, both in itself and in its far- 
reaching implications. 

This question opens up for reconsideration the oft-discussed 
question of the origin and significance of the lex talionis in ancient 
Israel. The principle underlying this law is stated three times in 
the Pentateuch, here, in Lev. 24.17-20 and in Deut. 19.16—21. 


dealt with already in v. 12, or rather in the original mzSpat for which v. 12 is, 
as we have seen, the later substitute; and in such case v. 23b would be quite 
superfluous. 

Furthermore, v. 23a presupposes the three words which we find at the 
end of vy. 22a. Nor can we rid ourselves of these three words in v. 22a by 
Budde’s hypothesis that they are editorial here, attracted by the opening 
- words of v. 23a after it had been removed to this place by the editors of C. 
For even if these words were not original in v. 22a, the very question with 
which v. 22 deals necessitates consideration of the two subordinate condi- 
tions, (a) what if there be no permanent injury other than the loss of the 
foetus, and (b) what, on the other hand, if there be permanent injury to the 
woman; in other words, the distinction which 10s mm xd) in v. 22a and om 
mi io’ in v. 23a make is quite essential and indispensable to the question 
discussed in the miSpat, and therefore these words are altogether in place here 
and necessary to the thought. 

But it is clear too that, since the striking of the pregnant woman in the 
manner described in this miSpat was self-evidently unpremeditated, so that if 
the woman died in consequence it could be interpreted only as a case of man- 
slaughter and not of deliberate murder, the penalty, life for life, prescribed 
in v. 23b, fits this case not one whit better than it would apply were v. 23 
the continuation of vv. 18-19, as Budde has proposed. 

Moreover, were vv. 23-25 actually the original continuation of vv. 18-19, 
then how account for their transposition to their present place? 

It is clear therefore, as we have shown, that vv. 23b-—25 can not be the 
continuation of the thought with which vv. 22-—23a deal. Something quite 
different must have stood here originally, and have dealt with the question 
of the procedure in case permanent injury, or perhaps even the death of the 
woman resulted from the unpremeditated blow. Just what this may have 
been it is difficult to imagine, unless in all likelihood it prescribed a manner 
of assessing for such a case a fine proportionately larger than that contem- 
plated for the condition dealt with in v. 22 (so also Jepsen, op. cit., 61f.). 
But that vv. 23b-25 are a substitution for something quite different which 
stood here originally is beyond all question. 
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It is usually assumed that, because the statement here is found 
in the Book of the Covenant, and this is generally recognized as 
being considerably older than either Deuteronomy or the Priestly 
Code, to which the passage in Lev. 24 belongs, therefore this 
statement here is not only the fullest, but likewise the oldest 
version of the Jex talionis in the Bible. But if vv. 23b—25 here are 
recognized as secondary, and not as an integral part of C, then 
this conclusion does not follow at all, and the entire question of 
the meaning of the lex talionis and its role in the legislation of 
ancient Israel must be considered anew. 

In the first place, it must be realized that in only one of the 
three passages does the application of the lex talionis seem to be 
fairly simple, direct and logical, viz. in Deut. 19.16-21. This 
becomes all the more apparent when we realize that vv. 19b-— 
21a are secondary, interrupt the direct development of the main 
theme, and introduce an entirely new thought, viz. the urgent - 
necessity of purging all defiling evil, both ritual and moral, from 
the midst of a consecrated people, among whom Yahwe is dwell- 
ing, but whose continued residence there would be jeopardized 
were this defiling evil not removed.73 With these verses omitted 


73 This is the implication of the phrase constantly recurring in Deuter- 
onomy, (bxwn) Janpd yan noya. This phrase, with its many significant 
implications, and also with its underlying thought that Yahwe is dwelling in 
the midst of the people and the land, in the Temple at Jerusalem, and that 
His presence there is the definite assurance to the people of His protection 
and favor, reflects, of course, the point of view of the post-exilic period. Yahwe’s 
presence in the Temple and in the midst of the land and the people, necessi- 
tated, self-evidently, that the Temple, and also the land and the people, must 
be kept pure, not only ritually, but also morally and spiritually; otherwise 
He might depart from their midst, and thus they would forfeit their guarantee 
of divine protection and favor; or He might, because of the obvious violation 
of His holiness, even deliver them into the hands of an enemy. Therefore not 
only the rites of purification of priesthood and sanctuary on the Day of Atone- 
ment, as these developed in time, and likewise all the detailed ceremonies of 
ritual purification recorded in the Priestly Code, but also many other cere- 
monies of a related character, such as those recorded in Deut. 21.1-9; 22f.; 
23.10-15. Very frequently in Deuteronomy these passages are characterized 
by the charge, 7anpp yrn nayai (cf. below pp. 138-147). In almost every passage 
careful analysis shows clearly, as we shall see in time, that this phrase is 
secondarv and editorial, and establishes beyond question that many of the 
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we see not only that v. 21b follows logically and smoothly upon 
19a, but also that in vv. 16-19a, 21b we have a perfect type of 
miSpat.’4 It says: If a false witness’s arises against a man to testify 
falsely’”® against him, and the two men who have the litigation 
take their stand before the judges?’ who shall be in those days, 
and the judges investigate carefully, and it developes that the 
witness is a false witness, falsely has he testified against his 
brother, then ye shall do to him just as he intended to do to his 
brother, life for life, eye for eye, tooth for tooth, hand for hand, 
foot for foot. 

Interpreted in this manner this passage seems perfectly com- 
prehensible; yet more detailed consideration of it will throw 
additional light upon our main question. Actually it is only the 
wpa wi, “‘life for life’’ principle of the lex talionis which here 
applies directly to the question discussed in the miSpat proper; 
the implication being that if the false witness had intended that 
through his false testimony the defendant’s life should be for- 
feited, so that he should have been put to death for a crime of 
which he was innocent, then the false witness shall be put to 
death. The application of the remainder of the lex talionis to 
the question in hand would imply not only that under certain 


passages in which this expression occurs, record old, pre-Deuteronomic miz5- 
patim, which have been extracted from their original source or sources, prob- 
ably some ancient corpus of miSpatim, because they deal with a matter which 
had come, in the post-exilic period, to be regarded not only as a legal offense, 
but also as a defiling sin, utterly displeasing unto Yahwe, the performance of 
which in Israel might endanger His continued residence in the midst of the 
people. Therefore the law was taken from its original source, and, with a 
certain amount of editing and the customary addition or insertion of the 
characteristic phrase, 7327p yan nya), or the almost synonymous xin Aayin °D, 
or ms nwy 55 m1m? nayin °D, or some other parallel expression, was incorporated 
into the Deuteronomic Code by some post-exilic Deuteronomic editor. Numer- 
ous and convincing illustrations of this conclusion will be presented in our 
analysis of the Deuteronomic miSpafim later in this work. 

74 The use of the second person plu. in onwy) is undoubtedly a Deuter- 
onomic editorial substitution for an original wy). 

75 Literally, ‘‘a witness of violence.”’ 

76 Literally, ‘‘that which is turned aside, perverted.” 

77 m7 195 is probably RD, or more probably even RP, just as ') o997 
certainly is. . 


74 JULIAN MORGENSTERN [56] 


circumstances the eye or tooth of the false witness should be 
knocked out or his hand or foot cut off, but also that bodily 
mutilation in this manner was a customary form of punishment 
in ancient Israel, since this punishment of the false witness was 
merely the result of the application to him of the principle, ‘“‘as 
he intended to do to his brother, so shall ye do unto him.”’ But 
the very fact that in all the Biblical legislation, outside of the 
lex talionts itself, in its three statements, we find bodily mutila- 
tion of this kind prescribed as a punishment only once,’® proves 
conclusively that this was not only not a common, but that it was 
even an extremely uncommon form of punishment in ancient 
Israel.7? But if this be granted, as it must, then it is clear that 
“eye for eye, tooth for tooth, hand for hand, foot for foot’’ in the 
lex talionis here can have little or no direct bearing upon the por- 
tion of the m1Spat which precedes, since seldom, if ever, would 
these have been the actual punishment involved in the original 
crime and contemplated in the mind of the false witness. The 
suspicion arises therefore that perhaps the lex talionis even here 
is after all not a part of the original mzSpat, but is a later, editorial 
addition. And this suspicion finds strong confirmation in the 


78 In Deut. 25.11-12. There the cutting off of the hand is probably to be 
explained by the assumption that it was the part of the woman’s body which 
had sinned ritually and had therefore been defiled (cf. below, p. 202). For Lev. 
24.19f., which seems also to prescribe bodily mutilation as punishment, cf. 
below, p. 81, note. 

79 This is all the more significant, since bodily mutilation was a quite 
common form of punishment in CH, CA and CHt; cf. Ring, op. cit., 38. Like- 
wise in Moslem practice cutting off of the hand in punishment of theft is a 
common practice, ordained in the Koran (Sura 5, 42) and continued until the 
present day (cf. Damiri, Hayyat al-Hayyawan 204, 237 (ed. Cairo, 1221 a.H. 
[transl. Jayakar, I, 242, 281]); Travels of Ibn Batoutah (transl. of Defrémery 
and Sanguinetti) I, 353; Burckhardt, Notes on the Bedouins and Wahdbys, 
301; Wellsted, Travels in Arabia (German ed.) II, 316; Lane, Arabian Society 
in the Middle Ages, 17; von Maltzan, Reisen in Arabien, I, 261, 294, 308, 319, 
339; Featherman, The Aramaeans, 427; Jennings-Bramley, in PEF, 1905, 216; 
Kahle, in PJB, 1911, 103; Jaussen, Coutumes des Arabes au pays de Moab, 
203, 204; Rutter, The Holy Cities of Arabia, I, 164f.; among the Shiites of 
Persia, Adams, Darkness and Dawn, 60, 62. For the cutting off the index 
finger of the witness who has testified improperly and unjustifiably, even 
though truthfully, cf. Jaussen, of. cit., 194f, 
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realization that the miSpat is perfectly complete and compre- 
hensible without the entire lex talionis as even the element, 
“life for life.”’ 

Still further confirmation is given to this conclusion by a 
careful analysis of the entire chapter, Deut. 19. It is clear that 
v. 14 has absolutely no connection with either what precedes 
or what follows. It is equally clear that v. 15 is in direct and utter 
contradiction with vv. 16ff.; for v. 15 says emphatically that a 
case may not be settled, nor a crime considered proved on the 
testimony of one witness alone, while vv. 16ff. clearly assume 
that the testimony of this one false witness would suffice to con- 
vict the defendant, did not the judges find out in time that his 
testimony was false. Unquestionably v. 15 is secondary here, and 
has been introduced into its present position, immediately pre- 
ceding vv. 16ff., just in order to qualify the procedure recorded 
there and to enforce the point of view of a somewhat later age 
and a more developed judicial practice, that the testimony of 
one witness alone was not sufficient to convict, and that therefore 
the false witness of vv. 16ff. could not by his testimony alone 
have brought about the conviction of the defendant; in other 
words, through the insertion of v. 15 here the application of the 
law in vv. 16ff. was considerably restricted, in accordance with 
a far milder judicial spirit than that which animated the rigorous 
early post-exilic period.*° 

80 Similarly in Deut. 17.6-7 the law providing that conviction may be 
made only upon the testimony of at least two witnesses, and not upon the 
testimony of a single witness, with the added provision that in the execution 
of the death-sentence the witnesses upon whose testimony the criminal was 
found guilty and condemned to death, must cast the first stone, likewise 
represents a late, editorial addition to the original Deuteronomic miSpat, 
designed, in the milder judicial spirit of a much later age, to lay a definite 
restriction upon the too general and rigorous application of the original miSpat. 
In this connection it is interesting to note that Islamic law requires the testi- 
mony of four witnesses to prove a case of adultery (Rutter, The Holy Cities of 
Arabia, I, 186). The secondary character of vv. 6-7 here is almost self-evident 
from their position at the very end of the miSpat; they give there the appearance 
of a late appendix to the original miSpat. And it is significant that this miSpat 
too is perfectly complete without these two verses. 

It is quite clear too that Num. 35.30, a part of the Priestly legislation 
dealing with the question of blood-revenge and the right of the slayer to 
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But if vv. 14-15 are secondary in Deut. 19, then it follows 
that vv. 16ff. must have followed originally upon vv. 1-13. In 
these verses the procedure with regard to the person who kills 
a man, whether wilfully or accidentally, is dealt with.** Vv. 4-5 
give two illustrations of what constitutes accidental, unpremedi- 
tated slaying. It is clear from the nature of these two illustrations 
that the distinction between accidental and wilful slaying was 
drawn quite rigorously. Vv. 11-13 deal with the particular ques- 
tion of the procedure in case of wilful murder. They offer no 
illustrations of what constitutes wilful murder, and actually 
no illustration was necessary, since naturally every slaying which 
was not regarded as accidental was necessarily considered wilful 
murder. But it takes only a moment’s thought to realize that 
vv. 16ff., following immediately upon vv. 11-13, have something 
of the character of an illustration of what constituted, or at least 
was tantamount to, wilful murder. They say practically this: 
If a witness testifies falsely against a man, with the purpose of 
having him condemned to death,* and then in the course of the 


asylum in the cities of refuge, must be based directly upon Deut. 19, with v. 15 
already inserted, and likewise that it must have interpreted v. 15 as referring, 
not so much to what follows, in vv. 16ff. as to what precedes, in vv. 1-13; 
apparently therefore v. 14 had not yet been inserted into Deut. 19 at the time 
of the composition of Num. 35.30, for in such case it would have been more 
difficult to correlate v. 15 with vv. 1-13 than with vv. 16ff. 

8: The chapter is by no means a literary unit. Only vv. 2-6, 11-12 can 
constitute the original D1 nucleus of this legislation. Vv. 1, 7-10, 13 have 
all the earmarks of post-exilic composition, such as the ideas of the conquest 
of the seven traditional, pre-Israelite nations (v. 1), and of the ultimate con- 
quest of the entire earth (vv. 8-9; v. 7 is connective and editorial), and of the 
purging of the land of ritual defilement (vv. 10, 13; v. 10 followed directly 
upon v. 6 before the insertion of vv. 7-9). 

Vy. 16-19a, even though seemingly an illustration, or at least represented 
as a specific instance or equivalent, of wilful murder, was not a part of the 
original D1 legislation here, but, quite obviously, was inserted here by the 
post-exilic Deuteronomic editor, as the refrain in v. 19b, Janp» yrn nayai, and 
likewise the equally characteristic, though somewhat less common, Deuter- 
onomic thought in v. 20 indicate. In all likelihood, however, as has been said, 
vv. 16-19a were extracted by this Deuteronomic editor from an ancient, pre- 
Deuteronomic corpus of miSpatim, with perhaps a few internal, minor, editorial 
changes. 

8a Menes (0. cit., 119) would interpret np 12 nmuyd as “‘to charge him 
with attempted apostasy,”’ with reference to the mzSpat in 13.2-6. If this 
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investigation of the case by the judges it developes that the 
witness has testified falsely, then this shall be regarded as prac- 
tically tantamount to the innocent defendant having been killed 
by the false witness, and therefore the latter shall be put to death; 
as he intended to do to the defendant, so shall be done unto him. 
Interpreted in this manner, the unity of thought in the chapter 
becomes self-apparent. But if this interpretation of vv. 16ff. 
be correct, then again it is clear that these verses did not in any 
wise contemplate the possibility of punishment of the false wit- 
ness by bodily mutilation, but instead contemplated only the 
death sentence. This is further proof that the lex talionis here 
is not original and integral, but is beyond all question secondary, 
an editorial expansion.** This is proved still further by the fact 
that the lex talionis here follows the regular Deuteronomic editorial 
formula, 7279p) y77 nays. Had the lex talionis been original here, 
it would certainly have preceded this formula. 
A similar conclusion must be reached with regard to the 
presence of the lex talionts in Lev. 24.17—20. The text is obviously 
in considerable disorder. Vv. 17-21 repeat three times, and in 


interpretation were correct it would mean that this miSpat here must be 
dependent upon that in 13.2-6; and since we hold that that miSpaf is entirely 
of Deuteronomic origin and not at all a Deuteronomic adaptation of an older, 
pre-Deuteronomic mSpaf, it would follow in such case that this m7Spat here, 
contrary to our conclusion, must be also of Deuteronomic origin and compara- 
tively young. Two considerations, however, disprove Menes’ interpretation 
completely. In the first place the miSpat in 13.2-6 implies clearly that the 
guilt of the false, apostatizing prophet is established, not by the testimony 
of witnesses before recognized judicial authorities, but by the consensus of 
opinion of the people at large, so many of whom must have heard the apostatiz- 
ing words that no further evidence nor investigation is necessary. And, in 
the second place, v. 17 here states explicitly that this miSpat deals, not with 
the case of a false, apostatizing prophet, but with a purely civil or criminal 
case involving a disagreement between two men, two litigants, in which in 
some way or other the death penalty is involved. Menes’ interpretation is 
therefore completely unjustified. 

8b Tt is interesting and not without significance that Menes (ibid.), 
arguing in the same way, though entirely independently, that only the death 
penalty is involved in this miSpat, and not the remaining provisions of the 
lex talionis, has reached the same conclusion, that the Jex talionis is not original 
here. 
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slightly varying forms, the principle that he who strikes another 
man and kills him shall be put to death, and likewise repeat 
twice the principle that he who kills an animal, of course a domestic 
animal, must make restitution for it. It is clear that there has 
been considerable editorial revision and expansion of this short 
passage. It is noteworthy that here nefes tahat nefes, ‘‘life for 
life,’ usually the opening statement of the lex talionis, is sep- 
arated from the remainder of the statement in its customary 
form, and is appended, strangely enough, to the first formulation 
of the command that, if a man kill an animal, he must make 
restitution for it, ‘‘life for life.’’ This is, of course, sheer nonsense. 
Had it said ‘‘animal for animal,’’ behemah tahat behemah, the 
meaning would have been clear and the expression forceful. As 
it is, it is difficult to avoid the conclusion that something is wrong 
here, and that nefeS tahat nefes, where it stands now, is distinctly 
out of place. 

Furthermore, in v. 20, where the formulation of the lex talionis 
is resumed, it is indeed surprising to find that, contrary to what 
was seemingly the logical and customary order, Seber tahat Seber, 
‘‘broken bone for broken bone,’ precedes ‘ayin tahat ‘ayin and 
Sen tahat Sen, ‘‘eye for eye’ and “‘tooth for tooth.’”’ The fact that 
in Ex. 21.26-27 the destruction by the master of the eye or the 
tooth of a slave entitled the latter to manumission, shows that 
the loss of a tooth, quite as well as that of an eye, was regarded 
as a major and permanent injury, far more serious than the 
breaking of a bone. Therefore, in both Ex. 21.23f. and Deut. 
19.21, ‘ayin be‘ayin Sen beSen or ‘ayin tahat ‘ayin Sen tahat Sen 
follow logically immediately after nefes benefeS or nefes tahat 
nefes. Accordingly the conclusion seems justified that originally 
here too nefes tahat nefeS was not dissociated from the remainder 
of the lex talionis, and that this present separation came about 
through the peculiar processes of textual accretion. Unquestion- 
ably the original text contained only one single statement of the 
laws providing for execution of the manslayer and restitution 
for the slain animal. The logical order of the three laws contained 
in this passage would have been (1) he who kills a man shall 
under all conditions be put to death; (2) he who inflicts a wound 
upon a man, so shall be done to him; (3) he who kills an animal 
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shall make restitution for it. We must accordingly regard vv. 19a 
and 21b as secondary. 

However, this does not yet solve the problem completely, 
since v. 18b, nefes tahat nefe§S, is still separated from the remainder 
of the customary statement of the lex talionis in v. 20a. The 
statement of the law in v. 19 is complete in itself, ‘‘he who inflicts 
a wound upon a man, just as he did so shall be done unto him.” 
Actually no further amplification of the thought is essential, 
although it cannot be denied that the addition of v. 20a does 
make the thought a bit more explicit. Unquestionably v. 20b 
is editorial. Furthermore, it is clear that the entire lex talionis 
can not apply to the law that he who injures a fellow-man shall 
have a corresponding injury inflicted upon him, for the “‘life 
for life’ principle has no bearing upon this law, but instead has 
bearing only upon the preceding law. Therefore, if original, nefes 
tahat nefes must have followed immediately upon v. 17; and 
actually it does so follow if we conclude, as we have done, that 
v. 18a is secondary here, and that the thought of this verse is in 
its logical place in v. 21a. But it must be admitted likewise that 
in such case nefes tahat nefes follows very loosely upon v. 17, and 
is not only not essential, but is even a bit disturbing to the 
thought. 

The simplest solution of this problem therefore seems to be 
this, that since, on the one hand, the breaking up of the customary 
statement of the lex talionis into two parts and the application 
of these two parts to two separate laws seem rather anomalous 
and since, on the other hand, nefes tahat nefes, the customary 
first part of the lex talionts, fits but poorly and is altogether unnec- 
essary to the law to which it is appended, while the second part 
of the lex talionis, ever. though it does fit perfectly to the law 
to which it is appended, and does even make its meaning a bit 
more explicit, is none the less not at all essential to it, and since 
likewise this second part of the /ex talionis is expressed in a some- 
what unusual and illogical order, the entire statement of the 
lex talionis here in Lev. 24.18b, 20a is not original, but is the 
work of some late editor or glossator.® 


82 Since the thought of v. 17 seems to be complete in every way without 
the addition of nefeS tahat nefes, and since this seems to have been added by 
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Accordingly the conclusion seems warranted and unavoidable 
that in none of the three Biblical passages in which it occurs is 
the lex talionis original, but is in every case the result of late, 


some editor, the question arises, why should this addition have been felt to be 
necessary or even advisable? This question can, of course, be answered only 
by way of surmise. It is clear, however, from Num. 35.31ff. that at one time 
the practice obtained in Israel, as it seems likewise to have obtained among 
the majority of the Semitic peoples at a certain stage of their cultural evolution, 
to accept blood-money from the murderer or his clan in lieu of blood-revenge. 
This would be a perfectly natural development and would mark a definite 
cultural advance from the more primitive stage in which blood-revenge was 
exacted literally and mechanically. It is to just this stage that the Bedouin 
have advanced today. Num. 35.31ff., however, records a further stage of 
development in this institution. It forbids the acceptance of redemption- 
money for the life of the murderer, but requires his actual execution, in punish- 
ment for hiscrime. This is, of course, the stage to which most so-called civilized 
nations have advanced today.The reason given for this legislation is most 
significant. The murder itself has defiled the land by putting blood, i. e. the 
blood of one slain without cause, dam naqé (cf. above, note 52), upon it. This 
defilement can be removed or atoned for only by the slaying of the murderer 
himself; the acceptance of redemption-money would not have the same effect. 
And the land must be purified of all defilement and kept ritually pure, for in it 
Yahwe dwells, in the Temple, in the midst of the people, protecting them and 
guaranteeing them eventual salvation by His very presence among them. This 
consideration, involving, as it does, the welfare and future hope of the entire 
people, outweighs everything else. The slaying of the murderer therefore bears 
many of the earmarks of an expiatory sacrifice, as v. 33b states explicitly. 
Num. 35 is in its entirety P, and the thought in vv. 31ff. bears all the earmarks 
of Priestly theology. And in the light of the significance attributed in the early 
post-exilic period to the idea that Yahwe was dwelling in Israel’s midst, and 
the consequent necessity of at all costs maintaining extreme sanctity, both 
ritual and moral, we can understand readily the extreme rigorism of much of 
the early post-exilic legislation and ritual procedure and in particular just why 
the former custom of accepting redemption-money for the life of the murderer 
should have been abrogated, and the older practice of executing the murderer 
himself, but now under the jurisdiction of the people as a whole, should have 
been introduced. This will account also for the not infrequent repetition df 
this same principle in P. (Cf. Gen. 9.5f., and note particularly that in v. 6 this 
principle is couched in the characteristic form of a hog, with merely a slight 
modification of the customary mot yumat in the apodosis. We have suggested 
already that the hog is a comparatively late, possibly even post-exilic, legal 
formulation. Proof of this contention we shall offer in the proper place.) 
Lev. 24.17 is one instance of the reaffirmation of this ancient principle. 
Recognizing that this passage is Priestly (Pg or Ps probably, and not Ph), we 
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and probably in every case post-exilic glossation or editorial 
reinterpretation and expansion. This law, if such it may really 
be called, seems to have been current in ancient Israel as a kind 
of legal maxim or axiom, expressing the fundamental principle 
of justice between individuals. It was apparently current in the 
general form, nefes tahat nefes (or nefes benefes) ‘ayin tahat ‘ayin 


can understand its true import here, that, precisely like Num. 35.31ff., it 
commands uncompromisingly the execution of the death-sentence upon the 
murderer, in opposition to the older practice, which undoubtedly continued to 
have many advocates, particularly among the adherents of the anti-Priestly 
party (which in the late, post-exilic period must have been quite strong, and 
which eventually developed into the Pharisaic party), of accepting redemption- 
money for the life of the murderer. This thought and purpose were definitely 
enforced by the addition of nefeS tahat nefeS by a later glossator or editor, 
animated by the same point of view. And this customary introduction of the 
axiomatic lex talionis quite naturally attracted the remainder thereof as an 
amplifying statement cr interpretation of v. 19. 

Unquestionably, too, in an age which willingly accepted redemption-money 
for the life of a murderer, redemption- or blood-money, as it is more generally 
called, must also have been accepted regularly for injuries and wounds dealt 
by one man to another. This too is the regular practice among the Bedouin 
today. The principle which Lev. 24.19 expresses is definitely recognized among 
the Bedouin, but is always interpreted as meaning the payment of blood- 
money in specifically systematized amounts, according to the nature of the 
injury (cf. Musil, Arabia Petraea, III, 366ff.; Jaussen, Coutwmes des Arabes 
au pays de Moab, 186f.; Naplouse, 143f.; Kennett, Bedouin Justice, 115ff.). With 
this consideration in mind we must either interpret Lev. 24.19 as meaning, despite 
its obvious literal sense, that a fitting sum was to be accepted as blood-money in 
compensation for the injury, or else, if interpreted with absolute literalness, we 
must regard v. 19 as representing a return to a more primitive, barbarous and 
mechanical practice of justice than the age immediately preceding had known. 
But it follows equally, even despite the reenforcement which the addition of 
the second part of the lex talionis seemingly was intended to give to this law, 
that it was never enforced literally. At least neither Biblical nor Rabbinic 
literature offer the slightest evidence of its literal enforcement. Consequently, 
despite the apparent implication of this law, Deut. 25.11-12 remains the only 
Biblical law in which bodily mutilation is specifically prescribed as the punish- 
ment for an offense of any kind whatsoever (cf. above, note 78). 

Certainly there can be no doubt, in the light of all these considerations, 
that the insertion of the lex talionis in Lev. 24. 18b and 20a is the work of RP 
or of some Priestly glossator, and was apparently intended to enforce the pecu- 
liar Priestly revival of the old practice of putting the murderer to death instead 
of accepting redemption-money in exchange for his life. 
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Sen tahat Sen yad tahat yad regel tahat regel, etc. with varying 
formulations in the conclusion, Seber tahat Seber, as in Lev. 24.20, 
or kewiyyah tahat kewiyyah, etc..as in Ex. 21.23-26. It must like- 
wise have been susceptible to application in varying ways and 
to varying conditions.* 

The law, maxim or axiom, whichever we may choose to call 
it, undoubtedly had its origin in the conditions of early, primi- 
tive, Semitic, nomadic life, and particularly in connection with 
the institution of blood-revenge. It is still, though almost entirely 
in theory rather than in actual fact, a definite principle of Bedouin 
justice today. Musil says,*4 ‘The practice of blood-revenge is 
regarded in those districts in which there is no positive jurisdic- 
tion of a centralized state government, as one of the most merito- 
rious institutions. For if a man had no blood-avenger behind 
him, he would be compelled to rely for protection upon God and 
himself alone, and therefore would be in constant danger of losing 
his life through some act of violence. But if one has a blood- 
avenger, he can feel that his life is secure and that even in the 
desert he is quite as safe as upon the busiest street of a European 
metropolis. Every drop of blood shed must be expiated by the 
blood of the murderer, or, as the axiom says; 

“Bone for bone, blood for blood, ‘azm bt‘azm, damm bidamm!”’ 

“Man for man, life for life, zalame bizalame, rith birth” 

Likewise Jaussen says,*5 “It is not one of the tasks of the 
gassas* to impose the punishment of ftalio, i. e. to inflict upon 
the offender a wound equal to that of his victim. This brutal 
law of compensation is not unknown in the desert, ... but 
such measures ought not today be ascribed to the official decisions 
of the gassds; they are rather procedures of private’ vengeance.’’8 


83 The statement of the lex talionis, or at least of the first part of it, nefes 
benefes, might also with perfect propriety have been inserted by some glossator 
to follow immediately upon Deut. 19.12. 

84 Arabia Petraea, III, 359. 

8s Coutumes des Arabes au pays de Moab, 187. 

86 The gassds is the judge who decides cases involving wounds and their 
compensation; cf. Jaussen, op. cit., 185ff. 

*7 Haddad, ‘‘Methods of Education and Correction among the Fellahin,”’ 
JPOS, III (1923), 43f., records an interesting case of a present-day application 
of the /ex talionis. A wounded B, his cousin and older than himself, in the arm 
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Unquestionably in ancient Israel, and in fact among other 
ancient Semitic peoples, *®* the principle underlying the lex talionis, 
rooted so obviously in the institution of blood-revenge, must 
have survived in axiomatic form as a relic of an earlier, only half 
outgrown stage of nomadic culture, and must have had varying 
application to legal questions and situations. No doubt in Israel 
it found frequent application, though, certainly with such inter- 
pretation and modification as the prevailing culture and dominant 
point of view of the age lent toit. Itis byno meansan insignificant 
coincidence that the only three cases in the Biblical legislation 
in which the principle found specific application are all seemingly 
the product of the post-exilic period and reflect an extreme and 
rigorous point of view significantly characteristic of the life and 
theology of that period. 

Returning now to Ex. 21.22ff. it may be regarded as fairly 
certain that vv. 23b—25 are not original, but represent an editorial 
revision, coming probably from the post-exilic period. But cer- 
tainly v. 23a is original, for the case dealt with in v. 22 would be 
incomplete without the consideration of the condition with which 
v. 23a deals. It is clear therefore that 23a must have been followed 
by something, the place of which vv. 23b—25 have taken. Nor 
can there be any doubt just what the general character of this 
original statement must have been. It must have provided for a 
definite fine, the payment of blood-money, in amount consider- 
ably larger than that provided for in v. 22, in case permanent 
injury, and particularly death, resulted to the woman from the 
abortion.®9 Whether any other form of punishment accompanied 


with a knife. The case was submitted to the village court for trial. A was 
sentenced to have his arm amputated by B, but B was granted the privilege 
of pardoning A, if he so chose. After A had declared to B his willingness to 
submit to this penalty, B pardoned him. Here the underlying principle is 
manifestly ‘‘arm for arm.” 

88 Cf. for example CH, §§ 196, 197, 200; CA, § 54 and the note of Jastrow, 
JAOS, 41 (1921), 49, note 59, and also the instance cited by Jaussen from 
Bohari (op. cit. 187, note 1) and in particular the statement of the general 
principle in the Koran (Sura 5.49). 

89 For a discussion in comparison with the provision here in Ex. 21.22ff., 
of the same case and the provisions for money-payments and other additional 
fines, in CH, CA and CHt, cf. Ring, of. cit., 98ff., 177ff. Among the Bedouin 
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this payment of blood-money, it is, of course, impossible to deter- 
mine.®° Not improbably the substitution of the lex talionis here, 
in place of the original penalty provided for this offense, was in 
accord with the dominant point of view of the post-exilic age 
which we have noticed, which, for theological reasons, was far 
more rigorous than the late pre-exilic practice, in demanding 
the actual execution of the murderer or man-slayer as an act of 
expiation for the blood which had been shed, and which defiled 
the land and endangered Yahwe’s continued residence in the 
midst of the people.” 


today, if a pregnant woman is struck and an abortion results, the responsible 
party must pay to the husband the price of a full-grown man, if it can be 
established that the child to be born was a male, otherwise the full price of 
a woman. If the mother dies as the result of the abortion, the price of a full- 
grown woman must be paid in addition (Musil, Arabia Petraea, III, 368; 
Jaussen, Coutumes des Arabes au pays de Moab, 225). The price of a woman is 
regularly only one half that of a man, except in certain exceptional circum- 
stances, when it becomes four times that of a man; cf. Musil, zbzd.; Jaussen, 
ibid, 195; Kennett, Bedouin Justice, 60, 75f., 98; Haddad, ‘‘Blood Revenge 
among the Arabs.” JPOS, I (1921), 111 (also ZDPV, 40 [1917], 235). 

9° CH §210 provides that in case the expectant mother dies as the result 
of the abortion, the daughter of the responsible party shall be put to death. 
CA §49 provides that in case of an abortion resulting from a blow dealt the 
woman by a man not her husband, the wife of the responsible party shall be 
dealt with in the same manner, and in addition blood-money, representing 
the value of a human life shall be paid; cf. Ring, op. cit., 98. It might be asked 
in this connection, just why should the particular case of a pregnant woman 
be singled out for specific legislation, when other peculiar and specific instances 
of murder or manslaughter, undoubtedly also requiring specific legislation, 
might just as well have been cited. Perhaps the answer may be suggested 
by a practice still generally current among the Bedouin, which accounts 
wounds dealt a woman as of much graver character than those dealt a man, 
and therefore to be compensated for by a much higher blood-fee than wounds 
dealt to a man. Generally the blood-price of wounds dealt to a woman is 
four times that of wounds dealt to a man, though occasionally it is even eight 
times as much (cf. Jaussen, Coutumes des Arabes au pays de Moab, 188, 225; 
for a different point of view and practice, cf. Kennett, Bedouin Justice, 125, 
131ff.). In this connection it is interesting and even significant to note that 
CHt §1 provides that if a person kills a man or a woman, in addition to having 
the body disposed of in customary manner he must give four persons, men 
or women, as the case may be, in payment (cf. Ring, op. cit., 172). This seems 
to be completely identical with the Bedouin practice. 

% We should probably recognize the possibility that the reference in 
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Tosum up the results of our investigation thus far: the nucleus 
of Ex. 21.1-27 consists of vv. 2-11, 20-21, 26-27. This consists 
of four well coordinated miSpatim, all dealing with Hebrew slave 
problems, and for the most part and primarily with various ways 
in which a Hebrew slave secured his or her freedom. These four 
mispatim, as we shall see more clearly later, must have been 
extracted by the editors of C from some old corpus of miSpatim, 
in which they probably stood in close juxtaposition and con- 
stituted either the whole, or at least a part, of one section of 
the corpus. Probably extracted also from the same corpus, where, 
however, they must have stood in some other connection, are 
the miXSpatim in vv. 18-19 and 22—23a, and also the miSpat which 
must have stood originally where v. 12 stands now, and for which 
this verse was later substituted. Of this last miSpat vv. 13-14 
in their original form must have been the continuation. These 
three miSpatim represent the first editorial expansion of the miSpat 
portion of C, and are altogether in its spirit. At a much later 
date, probably in the post-exilic period, and not impossibly by 
Priestly editors, as we shall see in due time, the fog in v. 12 was 
substituted for the miSpat which stood there previously; vv. 13-14 
underwent certain editorial modifications; the huggim in vv. 
15-17 were inserted and likewise the statement of the lex talionis 
in vv. 23b-25. V 1 was the work of the RC editor who, in the 
pre-exilic period incorporated the miSpatim into C, the legislative 
section of which up to that time consisted only of the debarim 
which constituted the original nucleus of C. In this way Ex. 
21.1-27 acquired its present form. 

The second section of the miSpatim of C extends from 21.28 
through 22.14. Its organization is comparatively simple and the 
literary processes by which it gradually assumed its present form 
are much more self-evident and readily comprehensible than is 
the case with the miSpatim in 21.2-27. We have shown already 
that this entire section of miXpatim deals with various legal prob- 
lems incidental to the keeping of domestic animals, especially 


vv. 26-27 to injury to the eye and tooth of the slave may also have contributed 
somewhat to the attraction to this particular position, immediately preceding 
it, of the statement of the /ex talionis in vv. 23b-25, with its reference to ‘‘eye 
for eye and tooth for tooth.” 
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oxen. Its nucleus consists of four miSpatim, found in 21.28-32, 
35-36; 37 plus 22.2b-3; 9-12; 13-14. Whether the miSpat in 22.4 
was original in this section or is of secondary character is a ques- 
tion still to be answered. Into this original body of misSpatim 
four secondary miSpatim, of somewhat related character, have 
crept, viz. 21.33-34; 22.1-2a; 5; 6-8. And if we should conclude 
that 22.4 is a secondary miXpat, it would follow that the number 
of secondary miXpatim would then be five and of primary miSpatim 
four; if, however, we should conclude that 22.4 is an original 
mispat here, then these numbers will be reversed. 

The first miSpat says this: If an ox gores a free man or free 
woman so that the latter dies in consequence, the ox shall be 
stoned and its flesh shall not be eaten, but its owner shall not 
be held responsible. But if it was known to be an ox which had 
gored previously, and its owner had been warned thereof but 
nevertheless he had not kept it under safe restraint, and it kills 
a free man or woman, the ox shall be stoned and its owner shall 
likewise be put to death. If, however, redemption-money is 
imposed .upon the owner, then he shall pay as the redemption 
for his life whatever amount may be imposed upon him. If the 
ox gores a child, whether male or female, the same procedure 
shall be followed. If the ox gores a male or female slave, then its 
owner shall pay thirty shekels to the owner of the slave and the 
ox shall be stoned. If the ox gores the ox of another man so that 
it dies, then the owners of the two oxen shall sell the living ox 
and divide the proceeds and they shall likewise divide the dead 
ox. But if it was known to be an ox which had gored previously, 
and its owner did not keep it under proper restraint, then he 
shall give another ox in compensation, but the dead ox he may 
keep. 

The unity of this quite extensive miSpat and also its logical, 
systematic sequence of thought are self-apparent. A number of 
matters in it, however, require further consideration. It is clear 
that the miSpat classifies the injuries resulting in death, inflicted 
by the goring ox, under four heads, according to their customary 
relative importance or value, (a) injuries to a free man or woman, 
(b) to the male or female child of free parents, (c) to a male or 
female slave, and (d) to another ox. It provides the same penalty 
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for (a) and (b), the payment of thirty shekels, presumably the 
standardized value of a slave, regardless of sex, for (c), and com- 
pensation in kind for (d). 

In v. 28 the use of ns before the indefinite objects ws and 7ws 
is strange indeed. Probably, however, the explanation proposed 
by Baentsch is correct, viz. that the particle was introduced in 
order to guard against the ambiguity which would result other- 
wise, were WS 18 ws to follow immediately upon “Ww, with the 
natural first impression that yw stands in the construct relation 
with the nouns following. 

That the ox should be stoned and its flesh not eaten is sig- 
nificant indeed. Certainly the explanation offered by Baentsch 
is incorrect, viz. that the stoning of the ox was in conformity 
with the law in Gen. 9.5. The fact that this passage in Genesis 
is from the Priestly Code and therefore of literary origin con- 
siderably later than the passage here, suffices to disprove this 
argument. It might, of course, be contended that the law in Gen. 
9.5 was actually of much greater antiquity than its mere literary 
formulation there; but there is no evidence to this effect, nor is 
it altogether certain exactly what Gen. 9.5 does imply with regard 
to animals. 

Rather Frazer has undoubtedly given the correct explanation 
of the peculiar custom formulated here as a law, viz. that the ox 
is executed as an act of blood-revenge for the slain person.” 
Frazer cites many instances of like procedure among primitive 
peoples, and even peoples relatively advanced in civilization, 
from all parts of the world, and proves his case conclusively. One 
instance which he cites is of particular significance in this con- 
nection, since it records the procedure of present-day Bedouin 
in exactly the same situation, and therefore offers a relationship 
not merely of similarity, but also one of common origin with the 
custom here. ‘‘Among the Arabs of Arabia Petraea, when an 
animal has killed a man, its owner must drive it away, crying 
after it ‘Scabby, scabby!’ He may never afterwards recover pos- 
session of the beast, under pain of being compelled to pay the 


92 Folk-Lore in the Old Testament, III, 415-445. 
93 P. 419; quoted from Musil, Arabia Petraea, III, 368. 
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bloodwit for the homicide committed by the brute. Should the 
death have been caused by a sheep or goat in a flock, as by send- 
ing a heavy stone hurtling down a steep slope, but the particular 
animal which set the stone rolling be unknown, then the whole 
flock must be driven away with the cry, ‘Away from us, ye scabby 
ones!’ ’’ To this Musil adds the further statement that among the 
Hanagre the owner of the animal which kills a man calls out, 
‘““(God) protect me against the (animal) which has killed your 
kinsman (literally, ‘your footman’); bear witness, ye people.” 

The import of this last statement is perfectly clear. By means 
of it the owner of the animal formally disclaims responsibility 
for the death of the person in question, and thus frees himself 
from all obligations of blood-revenge; at the same time, the 
implication is, he delivers the animal over to the family of the 
slain man, of course for them to do with as seems best to them. 
And, understanding the significance of the institution of blood- 
revenge among the Bedouin still today, we can hardly believe 
that the animal is accepted by the relatives of the slain man as 
compensation for his death, and is used by them thereafter. 
Even though Musil does not state this, it may be inferred that 
the animal is put to death in a formal manner by the relatives 
of the slain man, and that its death is regarded as being in com- 
pliance with the established principles of blood-revenge. This 
is also the obvious meaning of the statement that if the owner 
ever resumes possession of the animal, he must pay the bloodwit 
for the homicide committed by the brute, i. e. he takes upon 
himself the blood-guilt, which he discharges by payment of the 
blood-money, precisely as in a case of blood-revenge. Probably 
too the animal is regarded as being somewhat demoniac in char- 
acter,*4 and therefore unclean and not to be used by mortals for 
profane purposes, such as eating, under any condition. This is 
certainly the implication of the custom of driving the dangerous 
animal away and forbidding its owner to ever resume its possession 
and use; and in particular this is the implication of the designation 
of the animal or animals as ‘‘scabby.’’ The adjective, gerbd’, 
“scabby,” used here is, of course, of the same stem and general 


94 So also Jepsen, op. cit., 35. 
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meaning as the Hebrew garad, a noun designating a certain incur- 
able form of leprosy, affliction by which debarred a descendant 
of Aaron from discharging any priestly functions, i. e. rendered 
him ritually impure.°5 Unquestionably this is the implication of 
the Bedouin use of the kindred term; the killing of a man by an 
animal rendered that animal, or at least implied that that animal 
was, taboo, therefore unfit for profane use by mortals; hence the 
driving away of the animals. And it is quite clear what the fate 
of such animals, driven away ownerless out into the desert, would 
be; without shepherds to tend them they would either be con- 
sumed by wild beats or else would eventually perish of hunger 
and thirst. 

Exactly this is the implication of the Biblical procedure. That 
the flesh of the ox might not be eaten, in other words, that it 
could not be used for profane purposes, implies, of course, that 
it was regarded as taboo. This too is the implication of the manner 
of execution of the animal. It was no mere ordinary slaughtering 
of a domestic animal which had proved itself dangerous, no mere 
provision to protect the community against further danger from 
that particular animal. It was something far more than this. On 
the one hand, had the ox been put to death in the customary 
manner, by ordinary slaughtering, then necessarily it would 
have partaken to a certain degree of the nature of a sacrifice, 
since at this stage of the religious evolution of Israel, i. e. before 
the Deuteronomic Reformation, the slaughter of every domestic 
animal partook of a certain sacrificial character®; and in this par- 
ticular case, just this had to be guarded against, since the ox 
was ritually taboo. 

And on the other hand, the fact that the ox was put to death 
by stoning, that just this form of execution was prescribed, is 
most significant. For stoning, or what seems to have been the 
equivalent of stoning, pushing an animal over a cliff, so that its 
neck would be broken but its blood would not be shed, seems to 
have been the regular method of execution in all cases where 
ritual defilement or taboo, presumably in an intensified degree, 


95 Cf. Lev. 21.20; 22.22; Deut. 28.27. 
96 Cf. Hempel, Die Schichten des Deuteronomiums, 31f., 196. 
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was present in the person or animal to be executed. And this is 
readily comprehensible; for in the case of execution by stoning 
there is no physical contact between executioners and executed, 
and therefore no chance of communicating the ritual uncleanness 
from the executed to the executioners. Nay more, presumably 
each stone thus cast carried with it and loaded, through contact, 
upon the person or animal to be executed any measure of the 
ritual defilement in question which might by any chance have 
rested upon the executioners. 

Accordingly this is the form of execution prescribed in Ex. 
19.13, for those who have defiled themselves ritually, coupled 
with the illuminating statement that no hand shall touch the 
persons thus to be killed, but they shall be either stoned or shot. 
Similarly this is the method of execution prescribed invariably 
in Deuteronomy?’ in cases where the death of the condemned 
person is designed to have the effect of purging the evil from the 
midst of the people, in other words where the law provides, not 
for a simple execution, but for an execution which in addition 
has a positive expiatory effect. This too is the method of execu- 
tion contemplated for a decidedly ritual offense in Ex. 8.22 and 
also in Lev. 24.13-1699 and Josh. 7.25. Significantly too, the 


97 With arrows, of course. Obviously, from the standpoint of the taboo 
character of the persons to be executed, shooting with arrows was of precisely 
the same nature as stoning, since in neither case was there direct physical 
contact between executioners and executed. But since, particularly in Pales- 
tine, stones were always more plentiful and convenient than arrows, and 
likewise more readily used by the inexpert mass of the people, stoning was 
always a more common method of this form of execution than shooting. 

98 Cf. 17.7; 21.21; 22.21, 24, and below, note 184. 

99 That all the people who heard the blasphemous words must first lay 
their hands upon the head of the blasphemer before his execution, implies, of 
course, that the mere hearing of the blasphemous utterance made the hearers 
also guilty of blasphemy to a certain degree, or at least charged them with 
the ritual defilement which the blasphemous utterance had caused. Through 
the laying on of hands they transmitted their guilt or defilement by contact 
to the blasphemer himself, and thus absolved themselves from their involun- 
tary guilt and ritual defilement. The laying on of hands by the high-priest 
upon the head of the goat of Azazel (Lev. 16.21f.) is stated explicitly to have 
been for the same purpose; cf. also Lev. 4.4, 15, 24, 29, 33. 
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equivalent of stoning, viz. pushing the animal over a cliff, or 
some similar procedure by which its neck would be broken, is 
the method of killing prescribed in Ex. 34.20 for the unredeemed 
and unredeemable firstlings of the ass; in other words, in this 
way the possible implication that the slaying of these first-born 
might be regarded as a sacrifice to Yahwe, was guarded against. 
And in exactly the same way the goat of Azazel was actually 
put to death, according to rabbinic practice.7 

But of even greater significance is the fact that Lev. 16.22 
provides that the goat of Azazel, laden with the sins of the people 
and therefore ritually unclean and taboo, just as was the ox which 
killed a man, in Ex. 21.28, or the murderous animals among the 
Bedouin, should be sent forth into the desert, of course to die; 
this is exactly the same procedure as that with the animals of 
the Bedouin. There can accordingly be not the slightest doubt 
that the execution of the goring ox by stoning implied that the 
animal was regarded as ritually taboo, probably as being pos- 
sessed by a demon, and that the killing of the ox in this manner 
implied the laying of the demon and the removal of the taboo,?™ 
and also that the death of the ox as an act of blood-revenge made 
expiation for the death of the person whom it had killed. We 
can accordingly understand perfectly the implication of the 
statement that, so long as it was not known to have gored pre- 
viously, the death of the ox sufficed, and the owner was held 
blameless; but if the ox was known to have gored previously, 
then the owner was held responsible and was put to death also 
along with the ox. 


too Mishna Yoma, VI, 3-6. 

tor Not improbably too the killing of the demoniac ox by stoning, i. e. ina 
manner by which its blood would not be poured out upon the ground, may also 
have had the more or less conscious purpose of making impossible any future 
reincarnation of the dangerous brute; for, with the blood not poured out on 
the ground, its soul or life-essence was destroyed, or at least was rendered 
impossible of eventual restoration to another body; cf. my, ‘‘The Bones of the 
Paschal Lamb,’’ JAOS, 36 (1916), 146-153. Cf. also the interesting rite of the 
stoning of Satan at Mina during the Hajj (Burton, Pilgrimage to Al-Madinah 
and Meccah, I1, 180, 219-225; Rutter, The Holy Cities of Arabia, I, 184ff.), 
and also the stoning of the jzmn (Jaussen, Naplouse, 180). 
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But these very considerations imply not only that the execu- 
tion of the ox was in compliance with the requirements of blood- 
revenge, but also, in the second case, if the ox had gored before, 
but its owner had not taken proper precautions to restrain 
it, then the owner too should be put to death, that the death 
of the owner was likewise not a mere matter of state execution, 
in punishment for his negligence, but was also an act of blood- 
revenge, although apparently under the supervision of the state, 
since the state seems to have determined when the death of the 
ox alone sufficed, and when, in addition thereto, the owner of 
the goring ox also had to be killed. The provision for ransom- 
money in redemption for the life of the owner of the ox, in v. 30, 
likewise points to the conclusion that this was a case of execution 
in blood-revenge, and presumably by the family or clan of the 
slain man, and not yet by the state; for it is clear that the ransom- 
money is paid entirely to the family or clan of the slain man, and 
that it is the family or clan which fixes, or at least takes the initia- 
tive in fixing, the amount of this ransom-money.'” But this too 
indicates that this last is entirely a private procedure between 
the relatives of the slain man and the owner of the goring ox, 
and not at all a matter of state regulation; for in such case the 
amount of the ransom-money would undoubtedly have been 
standardized, just as it is in Lev. 27. 

V. 31 offers an alternative to the condition presented in v. 28; 
there the miSpat deals with the procedure in case the person 
killed was an adult free man or woman; here the case is that of a 
child, male or female, offspring, of course, of free parents. The 
verse provides that even in the case of children the procedure 


x02 This can hardly mean that the relatives of the slain man could demand 
as ransom-money any compensation they chose, for there would then be no 
limit to the possibility of their demands. It probably means rather that, just 
as among present-day Bedouin, there were negotiations back and forth between 
the representatives of the two parties, with the relatives of the slain man, 
however, taking the initiative with their first demand. In this way a sum 
mutually acceptable was eventually agreed upon, and this was then paid by 
the owner of the ox. In other words, the procedure here must have been much 
the same as that which we have posited for the case set forth in v. 22; cf. 
above, note 70. 
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shall be precisely the same as in the case of adults.1 The very 
fact that a distinction is here made between the case of adults 
and that of children implies with certainty that some of the 
legislation current in that day did take the age of the person 
injured into consideration and did provide for a graduated fine 
or penalty of some kind according to the age of the person, pre- 
cisely as in Lev. 27. But the very fact too that here the miSpat 
prescribes the same procedure and penalty for minors as for 
adults gives final confirmation to our conclusion that we have 
to do here, not with the ordinary question of damages or penalties 
imposed and executed by the state, but specifically with a case 
of blood-revenge, in which there is no gradation of injuries and 
corresponding penalties, but only one recognized procedure, viz. 


03 Jepsen (op. cit., 36, 64, 72) contends that v. 31b is the work of RC, 
substituted for something else which originally stood here, and which gave 
to this particular section of this miSpat the meaning that, if the ox killed a 
child, male or female, the son or daughter of the owner, as the case may be, 
must be put to death in exchange. He offers no proof of this argument other 
than that, if this law had read in this way originally, it would then offer a very 
close parallel to the procedure prescribed in a somewhat similar case in CH 
§230. But while there are undoubtedly many points of close contact and obvious 
relationship between many of these miSpatim, and not only CH, but also CA 
and CHt, as both Jirku and Ring have shown conclusively, it is gradually 
developing in this paper that the points of contact and relationship with 
present-day Bedouin practice are closer and more direct and indicate that, 
in the main at least, these points of similarity and relationship between CH, 
CA, C, present-day Bedouin practice, and even CHt also, must be explained 
primarily by the assumption of a common origin in and individual, cultural 
development out of primitive Semitic custom, and only secondarily and to a 
minor degree as the result of direct borrowing. (So also largely, Ring, op. cit., 
119, 204f., for the supposed direct influence of CA and CHt upon Israelite 
legislation). Consequently Jepsen’s assumption that the law in Ex. 21.31 
must originally have paralleled CH §230 has little or no justification. Outside 
of a purely theoretical interpretation of Deut. 24.16, there is not the slightest 
evidence that any such principle ever obtained in Israel as that underlying 
CH §230, viz. that the person and relationship to the offender of the person 
executed shall correspond to the person and relationship of the party killed 
or injured, father for father, son for son, daughter for daughter, etc. Certainly 
this was not the interpretation placed upon Deut. 24.16 by the Deuterono- 
mic authors or editors of II Ki. 14.6, for they understood the Deuteronomic 
law to mean only that Amaziah was forbidden to kill the children of the 
murderers of his father in addition to slaying their parents. 
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either the death of the slayer or his redemption through the pay- 
ment of ransom-money. It is clear therefore that kammSpat 
hazzeh in v. 31 refers, not to the procedure recorded in v. 29 
alone, but to the entire procedure prescribed in vv. 28-29. V. 31 
says practically this, that it is immaterial whether the person 
killed be male or female, adult or minor, so long as it is a free 
person the procedure shall be precisely the same in every case, 
viz. the practice of blood-revenge, assuming, of course, that the 
owner is held responsible, in accordance with the provision in 
v. 29,1%3a 

V. 32 offers the next natural alternative, the procedure in 
case it is a slave, male or female, whom the ox kills. The provision 
is that the owner of the ox shall pay the owner of the slave thirty 
shekels. Several questions arise here as to the exact meaning of 
this verse. Does it mean that, regardless of whether the ox had 
been known to gore previously or not, these damages had to be 
paid, or only in case the ox had been known to gore on previous 
occasions and the owner had been negligent in restraining it? 
In itself the verse gives no indication as to the correct answer 
to this question. But this much is certain, that the verse makes 
a clear-cut distinction between the death of a free person, for 
whom there is to be blood-revenge, and that of a slave, for whom 
there is to be only a payment of damages, and these not at all 
to the family of the slave, but only to his owner. It is clear from 
this that, unlike the miSpatim in vv. 2-27, the question is no 
longer one of a Hebrew slave, for then there would certainly 
have been blood-revenge, precisely as in vv. 20-21. This miSpat 
deals only with the case of an ordinary, non-Hebrew slave, and 
treats the case as one of damage to personal property. But rec- 
ognizing this, it is obvious that the case here parallels, not so 
much that in vv. 28-31, as that in vv. 35-36. And just as there 
the miSpat provides for compensation of some kind to be paid 
to the owner of the dead ox, regardless of whether the other ox 
was known to gore habitually or not, so here the provision of 
payment to the owner of the dead slave makes no distinction 

7034 In Mecca today ‘‘the blood-price for a free-woman is half that for a 


man, while that of a slave is equivalent to his market value’; Rutter, The 
Holy Cities of Arabia, 11, 102. 
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between the two cases of whether the ox gored habitually or not; 
in either case the damages are the same, thirty skekels. Man- 
ifestly too the price of slaves is standardized both by custom and 
legislation, and, strangely enough, no distinction in value is made 
between male and female slaves, nor seemingly does the age of 
the slave create any distinction. 

Vv. 35-36, as has been said, followed in the original miSpat 
immediately upon v. 32. They deal with the particular question 
of the ox of A goring and killing the ox of B. As has been said, 
the question at issue is merely one of damages to be paid by the 
owner of the goring ox to the owner of the slain ox. But unlike 
the procedure in v. 32, adistinction is naturally madehere between 
the ox which was known to have gored previously, and in the 
keeping of which the owner was negligent, and the ox which 
had never been known to gore previously. The reason for this 
is obvious. In the case of the slave gored to death by the ox, this 
distinction was of no importance, for, regardless of whether the 
ox had been known to gore previously or not, certainly the ox, 
and not the slave, was the aggressor, and the slave was the vic- 
tim; in either case therefore the owner of the ox had to pay 
damages. But here, in the case of the two oxen, neither of which 
was known to have gored previously, it could not be told ordi- 
narily which ox was the aggressor. Not impossibly the slain ox 
had initiated the combat, and the living ox had merely defended 
itself. In such case the two oxen are placed upon an equal footing 
and the burden of loss is borne equally by the two owners. The 
living ox is sold and the proceeds are divided between the two 
owners, while the carcass of the dead ox is divided in the same 
manner.'% But if the living ox was known to have gored before, 
then presumably it was the aggressor, and its owner alone was 
responsible for damages. In such case he had to give the owner 
of the slain ox another animal in its place, while he took the 
dead ox for himself. There is no question of execution of the 


104 Among the present-day Bedouin, if the animal of A kills the animal 
of B, B takes A’s animal in place of his own slain one; Musil, Arabia Petraea, 
III, 369. Musil does not state what is done with the carcass of the slain animal. 
Undoubtedly, however, it was eaten, since there was no reason why it should 
not be; cf. also Doughty, Arabia Deserta, I, 351. 
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goring ox in this case, for, since it had killed only another animal 
like itself, there was no necessity of presuming demoniac pos- 
session on the one’ hand, nor of exacting blood-revenge on the 
other hand, as in the cases dealt with in vv. 28-31. 

Such is the legislation of the goring ox, formulated as a complex 
and extensive but well-unified mzSpat. 

Into this original mzSpat another, simple miSpat has crept, 
attracted by the fact that it too deals with a question of domestic 
animals and of damages to be paid to the owner of them because 
of the negligence of a second party. The case parallels rather 
closely, as is clear, that of the one ox gored to death by another 
ox, which was known to have gored previously, and in the keep- 
ing of which the owner was negligent. Accordingly, in conformity 
with the general editorial principle of C, which we have already 
noted, this secondary miSpat has crept in just immediately 
preceding the section of the original miSpat which deals with the 
question of the two oxen, viz. in vv. 33-34. This secondary miSpat 
provides that in case a man opens up a cistern, which had pre- 
sumably been filled up, or digs a new cistern, and neglects to 
put a proper cover upon the mouth, ‘and a large domestic animal, 
either an ox or an ass, falls therein, the owner of the cistern must 
give to the owner of the dead animal another live animal in its 
place, but the carcass of the dead animal he may keep for himself. 

It is clear that the mzS5pat specifies only an ox or an ass, i. e. 
a large domestic animal, and makes no mention of a sheep or 
a goat, because, as has been said, it presumes that even should 
one of these small animals fall into the cistern it could as a rule 
be brought out without any serious damage resulting to it. But 
if a large animal, such as an ox or an ass, should fall into the 
cistern, it would presumably be impossible to draw it up alive; 
therefore the provision of damages only in case of a large domestic 
animal. 

In v. 34 the words 3° DD, seeming to supplement obw’, are 
awkward indeed and because of their loose connection with obw 
present a slight difficulty. In vv. 36, 37; 22.3, 4, Scllem obviously 
means ‘‘to repay in kind.’’ Presumably this is the meaning also 
in 22.2, 5, 6, 8, 10, 11, 12, 13 and 14. The natural conclusion 
would be therefore that this too is the meaning of yeSallem in 
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21.34, and precisely this is what we would expect, since apparently 
all these miSpatim contemplate the payment of damages only 
in kind, and not in money. It would seem almost as if they date 
from a period in the cultural evolution of Israel when the use 
of money had not yet become general and payment in kind was 
still the rule.t°> Moreover, with these two words omitted, the 
contrast between ybyab and 1b becomes more emphatic and the 
formulation of the entire law clearer and more forceful. Pre- 
sumably therefore, .°w DD is a gloss inserted here,’® and that 
none too skillfully, to give to yeSallem the reinterpretation of 
payment in money, and not, or at least not necessarily, in kind, 
which a later age, in which the use of money in business transac- 
tions had become fairly common, put upon the term.!” 

The next miSpat in this section of miSpatim, found in 21.37; 
22.2b—3, deals with the question of penalties for theft of domestic 
animals. It provides thatif a thief steals a large domestic animal, 
such as an ox, and either slaughters the animal or sells it, in other 
words disposes of it so that the animal itself is not recoverable, 
then he shall repay five animals for the one stolen; if it is a sheep 
or goat, i. e. a small domestic animal, that is stolen, and is either 
sold or slaughtered, he shall repay four for one. If he has not 
the wherewithal for repayment, the thief shall be sold as a slave 
and, impliedly, from the proceeds of the sale the owner of the 
stolen animal shall be reimbursed. If the stolen animal is found 
alive and still in the possession of the thief, and thus is itself 
recovered by its owner, the thief shall pay the owner two animals 
of the same species in addition as penalty.1 

The full meaning of this miSpat is perfectly plain and requires 
little comment. Just why the thief should be required to restore 
five animals for the theft of a large domestic animal and only 

t05 Cf, Menes, Die vorextlischen Gesetze Israels, 25, 35. 

106 Contrary to Meek, ‘‘The Co-ordinate Adverbial Clause in Hebrew” 
JAOS, 49 (1929), 158. 

07 So also Jepsen, op. cit., 37. 

108 Jepsen would transpose vv. 2b and 3a. It must be admitted that this 
would seem to present the thought in more orderly and logical sequence. 
But inasmuch as all the versions have the same sequence of thought as MT, 
the mere fact that a more logical thought sequence would be obtained by this 
transposition hardly justifies this radical step. 
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four for the theft of a small animal, is not clear.*°? But it is a 
matter of much significance that still today among the Bedouin 


109 Inasmuch as the penalty prescribed in 22.3 in case the stolen animal 
is recovered is the restoration of the stolen animal plus two additional animals 
given as penalty, it may be that the provision that in case the stolen animal 
is not recoverable the thief must give five animals in repayment and as punish- 
ment means actually the return of one animal in lieu of the stolen animal plus 
four additional animals as penalty, i. e. twice the penalty in case the stolen 
animal is recovered. This is, however, only a conjecture; nor does it explain 
why only four animals should then be given if it was a small domestic animal 
that was stolen and not recovered. In all likelihood this practice of giving 
four animals in addition to the recovered stolen animal originated in and 
represents a survival from the early, pre-Canaanite, desert, nomad period of 
Israel’s cultural evolution. In all likelihood too the original underlying motive 
for this specific penalty had been forgotten completely by the time of the 
incorporation of this miSpat into C, and even perhaps already at the time 
when this miSpat was cast into its fixed literary form in the older miSpaf-corpus 
from which the C editors borrowed it, and only*the knowledge of the custom 
itself survived. 

It is interesting to note that II Sam. 12.6 agrees fully with this legislation, 
in providing the repayment of four sheep for the one stolen sheep. LX X, how- 
ever, reads ‘‘sevenfold”’ instead of “‘fourfold,”’ and this reading} is accepted 
by Driver, Smith, Budde and Nowack as the original, upon the supposition 
that the change from “sevenfold” to ‘‘fourfold’’ was made in order to make 
this narrative and the judicial decision of David accord with this law in 
Ex. 21.37. Furthermore, Prov. 6.31 provides for a sevenfold repayment by a 
thief, although it does not specify that this deals particularly with the theft 
of domestic cattle. It is not impossible that by the time of the composition of 
Proverbs economic conditions had changed to such an extent from what they 
were at the time of the composition of Ex. 21.37, that a sevenfold compensation 
had come to supersede the fourfold compensation of the older legislation, 
and that accordingly the LXX reading of II Sam. 12.6 represents the post- 
exilic practice while MT records the pre-exilic practice. But careful considera- 
tion suggests that II Sam. 12.6a is itself an editorial, harmonistic gloss, and 
that v. 6b originally followed upon vy. 5. For certainly the point of the parable 
is that David is led to condemn himself, and that not to a punishment as mild 
as the repayment of four for one, but rather to the death penalty, which in 
v. 5 he had himself proposed for the offence described by Nathan. Moreover, 
the thought of v. 6b, and particularly the specification that the rich man 
had shown no mercy to the poor man, has no force whatever, following upon 
v. 6a, but, following immediately upon v. 5, it does explain fully the unusual 
severity of the sentence which David would impose. These considerations seem 
to justify the conclusion that v. 6a is an editorial, harmonistic gloss, introduced 
here to make the decision of David conform with that of Ex. 21.37. Conse- 
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the regular penalty for the theft of domestic animals is the repay- 
ment of four animals for the one stolen."° These four animals 
include the stolen animal, if it is still recoverable; otherwise 
another animal is substituted for it. No distinction is made be- 
tween large and small domestic animals. Unquestionably the 
relationship between the Biblical mzSpat and the present-day 
Bedouin practice is very close. This is all the more significant 
when we realize that all the Old Oriental law codes thus far dis- 
covered offer very little contact with this particular mzSpat.™ 

Into this simple miSpat another miSpat, of somewhat related 
import, has crept, disturbing the sequence and confusing the 
thought of the original mzSpat, in no small measure. It is found 
in 22.1-2a.1% Its secondary and disturbing character has been 
recognized by most modern scholars. This secondary miXpat 
provides that if a thief is caught in the act of breaking in and 
is struck and killed, if this occurs at night there shall be no blood- 
revenge for his death, but if this happens after sunrise there shall 
be blood-revenge. It is clear that this is not at all a special pro- 
vision bearing only upon the case of the theft of domestic animals 
treated in 21.37; 22.2b-3, but is a general provision bearing upon 
all cases of theft. As has been suggested already, this miSpat 
may well have stood elsewhere in the original, ancient corpus 
of miSpatim from which all, or at least most, of these miSpatim 
in C were extracted, and have been inserted here by RC because 
of its indirect bearing upon the question treated in the original 
mispat. 

It is clear that this secondary miSpat does not discuss at all 
the question of the penalty to be imposed upon a thief caught 
in the act, but merely the question of whether the family of the 
thief, slain while in the act of breaking in, should have both the 
duty and the right of blood-revenge for their slain relative. The 


sequently neither this passage nor Prov. 6.31 throws any additional light 
upon the law with which we are dealing. 

110 Jaussen, op. cit., 194f., 201f., 230; Musil, op. cit., III, 348, 369. 

ux Cf, Jepsen, op. cit., 65; Ring, op. cit., 152. 

112 gby» obw at the beginning of 22.2b is unquestionably editorial, its inser- 
tion being necessitated by the resumption of the thought of 21.37, after the 
interruption caused by the insertion of the secondary miSpaj in 22.1—2a. 
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answer is that if this happened at night there shall be no blood- 
revenge, but if by day there shall be blood-revenge. Manifestly 
this mispat still accepts blood-revenge as an active and approved 
institution, and dates from a period when its practice was still 
in full swing, but when the state, or else perhaps popular custom, 
had already begun to regulate it and determine at least when 
blood-revenge might or might not be exacted. It seems to imply 
that if the thief was killed by day, when presumably it could be 
recognized just who he was, or when at least help could be readily 
summoned and his depredations easily guarded against, his death 
was to be considered as intentional on the part of his slayers and 
therefore necessitated blood-revenge. But if he was slain at night, 
when presumably he could not be recognized, and when, more- 
over, it could not be determined readily whether he was alone 
or had confederates, and when help could not be summoned 
easily, then his death could in no wise be regarded as intentional, 
and therefore there could be no ground for blood-revenge. 

There seems to be considerable variation in the Bedouin 
practice paralleling this miSpat. According to Musil,™ a thief 
caught in the act of breaking into a tent to steal, or of attempting 
to drive off animals from the herd or flock, may be killed without 
blood-revenge being exacted. According to Jaussen,™4 however, 
just the reverse is the practice today, and blood-revenge is exacted 
for the slaying of a thief even though caught in the act. According 
to Kennett,"5 the Egyptian civil code and Bedouin practice are 
in direct contradiction in their estimate of the gravity of thefts 
and other crimes committed at night, the former providing a 
more severe punishment for such cases, and the latter, acting 
upon the presumption that during the day the men are all away 
from the encampment and only the women are left in the tent, 
while at night the men are present, providing a more severe 
penalty for such crimes committed during the day. Contradictory, 
however, though this evidence is, it seems to point to two distinct 
conclusions, (a) that formerly the general Bedouin practice was 


13 Op. cit., III, 360; however, according to the information which Musil 
records upon p. 348, this practice varies somewhat among the different tribes. 

™4 Op. cit., 230. 

1s Bedouin Justice, 316. 
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that blood-revenge should not be exacted for the death of a thief 
killed while in the act of breaking in, and (b) that a distinction 
was made between such crimes committed in the night and those 
committed by day, with the more severe penalty prescribed for 
whichever of the two conditions seemed to offer the minimum 
of protection to the victims of the proposed theft. This would 
accord fully with the practice recorded in the Biblical miSpat, 
and establish again the close relationship between and the pre- 
sumption of a common origin for the Biblical law and the Bedouin 
practice. 

The meaning of the mi¥pat in 22.4 is somewhat uncertain, 
due to the ambiguity of the root b‘r, occurring in it three times. 
The root d‘r in the Hzf‘cl can mean either ‘‘to burn” or ‘‘to pas- 
ture cattle.”’ Either meaning would convey an excellent sense 
in this verse. Apparently all the ancient versions interpreted 
this verse as referring to the pasturing of cattle in the field of 
another man. Hoffmann*?7 seems to have been the first to inter- 
pret b‘r in this verse in the sense of “‘to burn.” In this-he has 
been followed by a number of scholars, notably Baentsch and 
Ring. To justify this interpretation of the verse my. must be 
amended to nm yan, an emendation which is in itself not difficult, 
and which is strengthened by the presence of m>y37 in the next 
verse."8 Thus interpreted the miSpat would mean: “If a man 
burns off his field or vineyard, i. e. destroys the weeds and stubble 
by means of fire, and lets the fire spread and thus burns off 
another field, etc.’’ Unquestionably this interpretation is pos- 
sible and would not be at all far-fetched. But it must be admitted 
that this interpretation would hardly have been thought of had 
it not been for the verse immediately following. 


16 From Gen. 31.39 it may be inferred that it was a custom or miXpat in 
ancient Israel that the shepherd should be held responsible for animals stolen 
from the flock during the day but not for those stolen during the night. This 
distinction between the degrees of responsibility for a theft committed by 
night or by day parallels somewhat in principle the same distinction implied in 
Ex. 22.1-2a. : 

u7 ZAW, I (1883), 122. 

18 Probably xy) should then also be emended to Anya) with ma yan as 
the subject. 
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Nay more, we have been able thus far to account readily and 
without any great stretch of the imagination, for the presence 
of every secondary miSpat within this little code on the ground 
of some easily recognized point of relationship to the legislation 
which immediately precedes or follows, usually the latter. But 
if we interpret the miSpat in v. 4 in the manner suggested by 
Hoffmann, then we must admit that not even by the widest 
stretch of the imagination can we account for the presence of 
the two miSpatim in vv. 4-5, dealing with the burning off of 
fields and vineyards, in the midst of a body of miSpatim dealing 
with the altogether unrelated theme of domestic animals. There 
would be absolutely no way in which to explain the attraction 
of these totally unrelated miSpatim to their present place, and 
their presence here would constitute an insoluble problem. 

The very fact that these two miSpatim are found in the midst 
of this group of domestic animal miSpatim, and that the first 
of these two miSpatim, without the slightest textual emendation, 
can, literally interpreted, be understood to deal with an important 
and certainly not uncommon problem incidental to the keeping 
of domestic animals, viz. the degree of responsibility resting 
upon their owner if these animals break into the field or vine- 
yard of another man and do damage there, suggests that this 
must be the actual meaning of this mzSpat. This conclusion is 
confirmed by a number of important considerations. The very 
fact that all the ancient versions, closest to the original text not 
only from the standpoint of literary composition but also from 
that of similarity of cultural background with that of the original 
text, have interpreted this verse in this manner suggests that 
their interpretation is in all likelihood the correct one."9 More- 
over, the expression ba‘er kerem, used in Is. 3.14; 5.5; Sir. 36.30, 
refers only to the devastation of a vineyard by cattle and never 
by fire, while Sir. 6.2° gives a graphic description of the manner 
in which cattle consume the vines. And finally, interpreting 22.4 
in the manner proposed by Hoffmann, it would seem that, despite 

19 This is the interpretation of Rashi and Ibn Ezra also. 


20 With a slightly emended text; cf. both Smend and Charles to the 


passage, and also Levy, Neuwhebrdisches und chalddisches Worterbuch, 1, 247a, 
to ya I. 
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a certain ambiguity in the language, the two miSpatim in vv. 4 
and 5 would then deal with much the same case and thus duplicate 
each other in part in their conditions, but provide a somewhat 
differing penalty, and thus contradict each other in their con- 
clusions. In the light of this evidence there can be little doubt 
that the miSpat in v. 4 must be interpreted thus: If a man lets 
his cattle pasture in a field or vineyard and (through negligence) 
he allows them to escape and pasture in another field, belonging, 
of course, to another man, etc. 

Interpreted thus this miSpat has at least a definite relation 
to the other m1Spatim in the midst of which it occurs, even though 
it does not yet follow necessarily that it actually belongs to the 
group of primary miSpatim here. And interpreted thus, we can 
also understand how this miXpat might easily have attracted 
to it, although, contrary to the customary editorial principle of 
RC, to a position following instead of preceding it, the miXpat 
in v. 5, since that miSpat deals also with the question of payment 
for damages caused in the field of B by the negligence of A. Re- 
gardless therefore of whatever conclusion we may come to with 
regard to the primary or secondary character of the miSpat in 
v. 4, we must conclude that the miSpat in v. 5 is secondary to 
it, that it has no connection whatever with the main body of 
animal miSpatim, and that its introduction into its present place 
is the work of RC.7? 

As scholars have long recognized, v. 4 seems to be incomplete 
in the form in which MT presents it. Sam. and LXX offer a 
fuller text, the thought of which seems more complete than that 


2 Tt is interesting, and perhaps not without some significance, that in 
CHt, II, 5-7, the same two subjects are treated together, viz. damage to the 
field of B by a fire spreading from that of A, and damage to the field of B 
by A’s cattle, but in the order the reverse of that of Ex. 22.4-5. Equally inter- 
esting and significant is the fact that in Palestine today, even among the 
semi-nomads of the Jordan Valley, to set fire to the field of another person, 
even accidentally, is a crime punishable by death; cf. Burckhardt, Travels in 
Syria and the Holy Land, 331; Thomson, The Land and the Book, Il, 342. 
For the present-day peasant custom of burning off the fields after the harvest 
in order to promote fertility, paralleling the first half of this miSpat, cf. Musil, 
Arabia Petraea, III, 16. 
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of MT, although in itself not without considerably ambiguity. 
This fuller text says: If a man lets his cattle pasture in a field 
or vineyard, and ‘(through negligence) permits them to pasture 
in another field, he shall give in compensation, from his own 
field according to the crop of the (other) field; but if the cattle 
consume the entire field, then he shall give in compensation the 
best part of his own field or of his own vineyard. The general 
import of the miSpat is clear, viz. that the owner of the cattle 
must compensate the owner of the second field or vineyard from 
the produce of his own field or vineyard proportionately to the 
damage which his cattle have wrought in the field or vineyard 
of his neighbor. However, just what is meant by mnmianp, ‘‘accord- 
ing to its crop,” of the emended text, is not certain. Perhaps it 
means that the characters of the two crops in the two fields or 
vineyards are to be compared and their relative values, and also 
the relative value of the damage wrought by the straying cattle, 
are to be determined and repayment made accordingly. Likewise 
the exact meaning of the phrase, ‘‘the best part of his field,” 
is not clear, though various interpretations may easily be read 
into the phrase. 

Understanding too that this miSpat deals with a problem 
incidental to the keeping of domestic cattle, and that the mzXpat 
in v. 5 is undoubtedly secondary to it, we can now discuss intel- 
ligently the question of whether this mzSpat in v. 4 is itself primary 
or secondary in the main body of domestic animal miSpatim in 
which it occurs. The miSpat immediately preceding it dealt with 
the question of the penalty for the theft of domestic cattle. We 
shall see that the miXpat immediately following in the original 
body of domestic animal miSpatim is found in vv. 9-12. It deals 
with the responsibility of shepherds for the cattle entrusted to 
their care, in case the cattle die or are injured, carried off in a 
raid, stolen, or killed by wild animals. The transition from the 
mispat in 21.37+22.2b-3 to that in vv. 9-12 is perfectly logical 
and natural. The former deals with the theft of domestic animals 
while in the care of their master; the latter with the theft of 
domestic animals and other damages which might befall them 
while in the care of the shepherd to whom the owner has entrusted 
them. Between these two miSpajim the miSpat in v. 4 seems to 
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intrude, to disturb the natural continuity and to break the 
logical sequence of thought. 

This is, however, it must be admitted, not quite as obvious 
and convincing as was the disturbing character of the secondary 
mispat in 21.33-34, inserted into the middle of a single miXpat, 
instead of, as here, between two independent miSpatim. More- 
over, viewed from one angle it may be possible to perceive a 
‘certain sequence of thought in the three miSpatim in 21.37 + 22. 
2b-3; 4; and 9-12, in that they deal respectively with three 
different kinds of responsibility and damages resulting there- 
from, all centering about the keeping of domestic animals, viz. 
the responsibility of a thief to the owner of the stolen animals, 
that of the owner of the animals to the owner of the field which 
they have damaged, and finally that of the shepherd to the owner 
of the animals entrusted to his care. Actually, however, this 
sequence of thought is not very real, since in the last of the three 
mispatim, of the five cases of loss of animals set forth, the shepherd 
is held responsible and compelled to pay damages to the owner 
in only one of them. 

On the whole therefore it seems most probable that the 
mispat in v. 4 is secondary here. It stood in all likelihood else- 
wherein the original, ancient corpus of miSpatim, and was attracted 
to its present position in C by the superficial relationship of its 
subject matter to that of the miSpatim immediately preceding 
and following it in the original C code, viz. in that all three mz5- 
patim dealt, as has been said, with the general problem of respon- 
sibility and damages incidental to the keeping of domestic animals. 
In all likelihood it was inserted by the same editor who inserted 
the miSpat in 21.33-34 in its present place, since both are animal 
mispatim and therefore directly related to the body of original 
mispatim here. And, as has been shown already, this secondary 
mispat in 22.4 in turn attracted to its present place the further 
secondary, or even tertiary, if that term may be used, mzSpat 
in Vv. 5.77% 


11a Further evidence of the secondary character of the miSpatim in vv. 4-5 
may be seen in the fact that the miSpat in vv. 6-7 deals with a special case of 
the same general crime which constitutes the theme of the miSpaft in 21.37+ 
22.2b-3, and provides exactly the same penalty as is provided in vy. 3. Un- 
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The group of miXpatim in vv. 6-12 are extremely interesting 
and bring to light facts of great significance for the reconstruction 
of the history of the religion and the judicial practice of ancient 
Israel. It is important to realize first that v. 8 is entirely inde- 
pendent either of the miSpat which precedes it, in vv. 6-7 and 
of that which follows in vv. 9-12. A moment’s thought shows 
that the miSpat in vv. 6-7 is perfectly complete in itself and that 
v. 8 not only is not essential to it and adds nothing integral to ° 
its thought, but actually deals with an altogether different condi- 
tion and likewise provides an altogether different procedure. 
The miSpat in vv. 6-7 says, quite simply and with perfect clarity, 
that if A entrusts to B for safe-keeping either money”? or vessels, 
i. e. mobilia, tangible property, and this is stolen from B’s house, 
if the thief is apprehended he (i. e. the thief) shall repay two- 
fold;?3 but if the thief is not apprehended, (and, by implication, 
there are no witnesses, so that the entire matter is one of the 
reliability of B’s word,) then B shall come before the Deity and 
take oath that he has not stretched forth his hand against A’s 
property. If B is willing to swear such an oath the case rests 
there and B is regarded as innocent and is freed from all respon- 
sibility towards A. Certainly this law is complete as it is and 
requires no further amplification. 

Its full significance will become clear if we omit v. 8 for the 
present and proceed to the consideration of the mzSpat in vv. 
9-12. This too says, quite simply and directly also, that if A 
entrusts to B for safe-keeping a domestic animal, either an ass, an 
ox or a sheep, and the animal dies or suffers a broken limb or some 


doubtedly this indicates that at one time v. 6 must have followed immediately 
upon v. 3. And since, as we shall see shortly, the miSpat in vv. 6-7 is itself 
secondary, it follows that the insertion of the miSpatim in vv. 4-5 was actually 
a tertiary process, a rather late step in the evolution of the miSpat section of C. 

72 The readiness with which one Bedouin will entrust money for safekeep- 
ing to another with the confident expectation of having it returned in full even 
after several generations, is well illustrated by Doughty, Arabia Deserta, 
Uh, Soil 

73 J. e. exactly the same penalty as is provided in v. 3 for exactly the same 
offense. This little point of agreement may be regarded as evidencing the 
systematic organization and internal consistency of these miXpatim, and as 
additional proof that they were drawn from a common source. 
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similar injury, or is carried away in a raid, and there is no witness, 
then the oath of Yahwe shall be between the two men (to the 
effect) that B did not stretch forth his hand against A’s property, 
whereupon A shall take his animal, and B shall not be responsible 
to him for any recompense. But if the animal is stolen, then B 
must make recompense to A. If the animal is killed by a wild 
beast, then B shall bring evidence thereof to A,”4 (literally, ‘a 
witness’) in which case B need make no recompense. 

It is clear that this mzSpat deals with the important question 
of the responsibility of a shepherd to his employer. The first part 
of the miSpat deals with the three possibilities of the death or 
serious injury of the animal, or of its being carried away by a 
raiding party, without any witness being present to prove that 
the shepherd has been derelict in his duty and is therefore respon- 
suble for damages to his employer. The underlying implication 
is that in all these three cases the shepherd is responsible to his 
employer if in any way he has been remiss in his care of the 
animals entrusted to him. Since, however, there is no witness, 
the word of the shepherd alone can determine whether he is respon- 
sible or not. Accordingly he is required to swear an oath in the 
name of Yahwe that he was not remiss in his duty.”?5 The implica- 
tion is, of course, that the oath here, as well as in v. 7, is of such 
a grave character that the shepherd would surely hesitate to 
swear falsely, for fear of the terrible consequences sure to befall 
him in case of perjury. 

It is clear that the first two cases, viz. if the animal dies or 
breaks a limb, presume the direct negligence of the shepherd. 
Whether the animal dies as the result of some disease or of an 


124 Or, reading with LXX and Vul. 7¥ for TY, “‘then B shall bring A to the 


carcass”; the import is, of course, practically the same with either reading, 
viz. that the carcass itself, or at least a portion thereof, constitutes the proper 
evidence. 

»s Presumably this is what is meant by “‘if he did not stretch forth his hand 
against the property of his neighbor”; otherwise this phrase must refer specifi- 
cally only to navi, i. e. to cattle carried off in a ghrazzu; for presumably close 
examination of the carcass of the dead animal or of the wound of the injured 
animal would suffice to disclose the extent to which the shepherd was responsi- 
ble in those two cases, and no further evidence would be needed. 
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accident, the presumption is that it was in good condition when 
committed to the shepherd’s care, for otherwise, on the one hand, 
the owner would have kept it at home, and, on the other hand, 
the shepherd would have declined to receive it into his keeping 
and to accept responsibility for it. Obviously it is only to these 
two conditions that the provision in v. 10b applies, that the 
owner should take (his animal) i. e. either the injured animal or 
the carcass of the dead animal, for in the third case, viz. that 
the animal has been carried off by a raiding party, a ghrazzu, 
there would, of course, be nothing left for the owner to take.”° 

The miXpat then continues by providing that in case of an 
ordinary theft of an animal or animals the shepherd was naturally 
responsible, and must therefore make restitution to the owner. 
The difference between a raid and a theft was easily determined, 
for every raiding party, among Bedouin composed of members 
of a strange and hostile tribe, and among fellaheen, such as the 
Israelite peasants undoubtedly were, composed of members of 
some nomad tribe making a hurried inroad into the district for 
the purpose of carrying off booty, left behind it numerous traces 
of its presence and character. Therefore it was easy and natural 
to distinguish between the responsibility of the shepherd in case 
of a simple theft and in case of a raid.??7 In the former case he 
was fully responsible and had to make full restitution; in the 
latter case he had to swear by Yahwe that he was not responsible 
for the loss of the animals, and presumably that he was in no 
way a partner, through connivance, in the raid. 

And finally, in case the animal was killed by a wild beast, 
a lion or bear for example, such as existed at one time in Palestine, 
and offered a constant danger to shepherds and their flocks, it 
was the shepherd’s duty, of course, to protect his flock in every 

76 Presumably because of this consideration, as well as because it is 
omitted in v. 13, Kittel (Biblia Hebraica, 1, 106) would omit maywin. But the 
fact that LXX reads these words in v. 13 may just as well suggest that they 
should be retained here in v. 9 and likewise be inserted in MT to v. 13. Cer- 
tainly in this enumeration of the various cases in which the shepherd’s oath 
must satisfy the owner of the cattle it would be strange indeed were the partic- 
ular case omitted of the animals being carried off in a raid, against which the 


shepherd would no doubt have been well-nigh powerless. 
77 Contrary to Jepsen, op. cit., 39. 
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way possible.” But in case the beast did succeed in carrying 
away some animal, the shepherd was not held responsible, pro- 
vided he could offer convincing testimony, either by bringing 
the owner of the animal to the place where the remains of the 
carcass were to be found, or, more probably, by bringing to the 
owner some part of the carcass.”9 

The meaning of this m7Spat is perfectly clear, as is its obvious 
parallelism with the miSpat in vv. 6-7. Both miSpatim deal with 
parallel cases, the one with the entrusting of money or other 
property for safekeeping by A to B, the other with the entrusting 
of domestic animals. Both miSpatim too deal with the same con- 
ditions, viz. the procedure in case A’s property disappears from 
B’s custody, and there are no witnesses to determine the extent 
of B’s responsibility in the matter. And both mzSpatim agree 
in providing exactly the same procedure to meet this situation, 
viz. the oath in the name of the Deity by B that he was in no 
way responsible for the loss of A’s property; and in both cases, 
manifestly in accordance with established procedure, the swear- 
ing of this oath suffices to settle the case and to free B from all 
obligation to A. 

It would, however, be strange indeed to find a miSpat such 
as that in vv. 6-7 in this body of animal mzSpatim. The solution 
of the problem is simple. In the light of our investigation thus 


28) (CF ule SAT li G4t. se Ssa2 One 

29 Cf, Gen. 31.39. This verse implies that, just as in Ex. 22.11, if the shep- 
herd could bring to the owner a part of the carcass of the animal slain by the 
wild beast, he was not held responsible. It then evidences Jacob’s magnani- 
mity in his dealings with Laban that he did not take advantage of this, but, 
with extreme generosity and sense of responsibility, he made every such loss 
good. Among the Haddedeen Arabs today, who regularly act as shepherds for 
the citizens of Mosul, if a sheep dies or is killed while in the shepherd’s custody, 
the latter brings to the owner the ears of the sheep as proof and takes oath 
that they belong to the missing animal (Layard, Niniveh and Its Remains, 
I, 88, note). According to Canaan (‘‘Studies in the Topography and Folklore 
of Petra,’’ JPOS, 1X [1929], 203), the practice among the Bedouin in the neigh- 
borhood of Petra is that if she-goats are entrusted to a poor Bedouin shepherd 
for a prescribed number of years (usually three), he may keep the wool, milk 
and male offspring for himself, but the females must be given back to the 
owner. However, if any die from natural causes, the owner may not demand 
payment or a substitute for it. 
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far we need not hesitate to conclude that the miSpat in vv. 9-12 
alone is original here, for it alone deals with a problem, or rather 
with a group of problems, incidental to the keeping of domestic 
animals; and furthermore, as we have seen, it is the logical con- 
tinuation of the miXpat in 21.37+22.2b-3. But recognizing that 
the miSpat in vv. 9-12 is original here, we can also understand 
readily how this mzSpat would attract to a position immediately 
preceding it, because of the close relationship of the subject- 
matter of the two miSpatim, the miSpat in vv. 6-7. Not improb- 
ably too this miSpat originally stood elsewhere in the ancient 
corpus from which this body of animal miSpatim was extracted. 
When we turn to v. 8 we find that it deals with an altogether 
different matter than either of these two mzSpatim between which 
it comes. It is itself not couched in the form of a miSpat, and 
ostensibly it seems to be the conclusion of the miSpat in vv. 6-7, 
a generalization of its thought as it were, with extreme latitude 
of application. But, on the one hand, such a generalization of the 
thought of a mzSpat is strange indeed, for, as we have seen, the 
outstanding characteristic of these miSpatim is that they do not 
generalize at all, but that each deals with a specific case and 
fixes the judicial procedure for that one case alone. In the second 
place, we have seen that the mzSpat in vv. 6-7 is complete in 
itself and requires no generalization such as this nor amplification 
of any kind whatsoever. In the third place, v. 8 does not deal 
with exactly the same condition as does the miSpat in vv. 6-7, 
for that deals only with the question of the theft of money or 
immobilia, for which there are no witnesses, from the custody 
of a man to whom they had been entrusted, while, even assuming 
that v. 8 is dealing in a general way with the same situation, it 
includes in its compass, and even seems to stress, the loss of 
domestic animals, and to mention such immobilia as garments 
only secondarily, while it makes no mention at all of money. 
And while it is true that, since v. 8 seems to be a generalization 
of the procedure described in vv. 6-7, and therefore there would 
be no logical reason why domestic animals should not be included 
in this generalization, it must be admitted that, were v. 8 original 
in this code of miSpatim, it would render the thought of vv. 9-10 
tautological and therefore superfluous; and, as has been quite 
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clearly established by this time, in the miXpatim which, we have 
concluded, are original in this code, there is, as is to be expected 
in a well organized law-code, no tautology and no superfluity. 
These considerations establish quite clearly that v. 8 is not orig- 
inal here, that it is an integral part of neither the primary miSpat 
in vv. 9-12, nor yet of the secondary miSpat in vv. 6-7. It is 
obviously editorial, the work of RC. 

This conclusion receives absolute confirmation when we 
examine the content of v. 8 more minutely. It says this: In every 
case of questionable possession of property, claimed by two men, 
where it is clear that one of them must be claiming what is not 
his own,° whether that property be ox, ass, sheep, garment, or 
anything which has been lost," (and, impliedly, there is no witness 
nor evidence of any kind to establish the correctness of the claim 
of one over against the other’?), and the one%3 says that it is 
his, then the case shall be submitted to trial by ordeal, and 
whichever one the ordeal shall pronounce guilty shall make 
restitution to the other. 

It is clear that the case in this verse is not at all the same 
as those in either the miSpaj in vv. 6-7 or in that in vv. 9-12. 


\ 


30 It is difficult to translate m72x b> dy literally, but it is clear from the- 
context that this is what is implied. 

13t Tt is not clear whether 7718 merely sums up all that proceeds or whether 
it adds something new, i. e. whether n728 designates something, an animal or 
other property, which had actually been lost and had then been found, and 
the ownership of which is claimed by the two men (cf. Lev. 5.22), while by 
yup 327 b> refers, as the word yw» seems to imply, to things which had been 
stolen and the possession of which is claimed by the two men, of whom only 
one can, of course, be the rightful owner and the other must be the thief. 
However, in the light of the use of the very strong and seemingly significant 
word ywb, the latter explanation seems preferable. Apparently then the verse 
deals with two groups of articles, the possession of which has become a matter 
of dispute between two men in two different ways, either through theft or 
some similar illegal act, or through the article having been lost and subse- | 
quently found by some one, not its true owner, who, however, claims it as 
his own. 

32 Perhaps the story in I Ki. 3.16-27 might illustrate this case, at least 
in part, even though the judicial procedure employed by Solomon is different. 

33 I. e. of course, the one in whose possession the article is not at the 
moment of dispute. 
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Both those mi¥patim deal with the question of the responsibility 
to the owner of the person to whom property of one kind or 
another is entrusted for safekeeping and which in one way or 
another is lost. But this verse deals with an altogether different 
question, viz. the procedure in case two men claim ownership of 
the same article, and one of them is necessarily acting deceitfully, 
but there is no evidence to indicate which one it is. Manifestly 
in this case it is difficult to decide between them. Lev. 5.22 seems 
to indicate that at least in the post-exilic period it was customary 
to require the finder in such case to take an oath that the property 
found belonged to him, and that the swearing of this oath sufficed 
to establish the property as his.%34 But certainly this is not the 
procedure prescribed in Ex. 22.8, for the verse clearly implies 
that both disputants participate equally in the ceremony or 
whatever the procedure was with which the verse deals. Of course 
it might be assumed that each disputant would be required to 
swear that the property found belonged to him. In such case 
the procedure would have been much the same as that described 
by Tabari's5 and quoted in detail by Pedersen."3° But it was 
certainly quite exceptional that in that case the effects of swear- 
ing falsely manifested themselves immediately, so that it became 
possible to determine without delay which of the two disputants 
had foresworn himself. Ordinarily, even if both disputants were 
required to swear, it would not always become clear which one 
had sworn falsely, and least of all would it have become clear 
immediately. But this verse implies that as the result of the 
procedure prescribed here it can be determined immediately and 
infallibly, a divine decision in other words, which of the two 
disputants is the rightful owner and which the false claimant. 

In the light of these considerations only one conclusion is 
possible; v. 8 prescribes, or at least presumes, that the case in 
question is to be settled, not by either or both parties taking 


34 Lev. 5.22 shows likewise that by the post-exilic period the oath, even 
in the name of Yahwe, had lost much of its original force, and that people 
did not hesitate to swear falsely, at least to certain oaths. Such a condition is, 
of course, not contemplated in Ex. 22.10. 

35 ITI, 616ff. 

136 Dey Hid bet den Semiten, 137-139. 
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oath, but by recourse to trial by ordeal."37 Elsewhere I have 
treated in detail the subject of trial by ordeal among the Semites 
in general and in ancient Israel in particular, and need not repeat 
here what has already been presented there.'3* Suffice it to say 
that the institution of trial by ordeal was well established in 
ancient Israel. It was an institution well adapted to a case such 
as this, where the words of two witnesses contradicted each other 
and where all evidence was lacking which would determine which 
was true and which false; and, of course, the decision of the ordeal 
would be immediate and absolute. Just this seems to be the exact 
implication of the words om 727 N> ONT TYy.%39 

But recognizing that the procedure prescribed or presumed 
here is that of trial by ordeal, it becomes quite certain that v. 8 
deals with a condition altogether different than that dealt with 
either in the miSpat in vv. 6-7 or in that in vv. 9-12. It follows 
therefore necessarily that v. 8 here, even though it does undoubtedly 
record an ancient and well-established practice, is not original 
here, but has been introduced by RC; or, since it is obviously 
secondary to the miSpat in vv. 6-7, and, as we have seen, that 
is itself secondary, then by RC2. It serves, moreover, as a con- 
necting link between the mzSpat in vv. 6-7 and that in vv. 9-12 
since it deals with the question of the rightful ownership of lost 
property, whether that property consisted of immobilia, as in 
vv. 6-7, or of domestic animals, as in vv. 9-12.%4° It should be 
noted too that v. 8 interprets the act of claiming falsely property 
which had been lost and then found as tantamount to an act 
of theft in which the stolen property is recovered. Accordingly 
just as in vv. 3 and 6, it provides that the person convicted by 


137 So also Jepsen, op. cit., 38, 67. 

338 “Trial by Ordeal among the Semites and in Ancient Israel,’’ Hebrew 
Union College Jubilee Volume (1925), 111-143. 

39 The reading of Sam., ombs7 yw? WS, seems somewhat preferable 
to that of MT, because of the corresponding reading ornbwsa in v. 8a. 

140 Jepsen, (op. cit., 39, cf. also p. 67) would transpose v. 8 to a position 
following immediately upon v. 12. His grounds for this rather violent trans- 
position are not at all convincing; and the considerations which we have 
offered establish rather conclusively that v. 8 is in its proper and logical place 
just where it is. 


114 JULIAN MORGENSTERN [96] 


the process of trial by ordeal shall pay to his opponent twice the 
value of the property in dispute. This consistency may perhaps 
indicate that v. 8, or at least its miSpat antecedent, couched no 
doubt in regular miSpat form, stood originally in the old mzSpat- 
corpus, the common source of most, if not all, of the m7Spatim 
in C, 

Accordingly we must conclude that in this body of legislation 
in vv. 6-12 only the miSpat in vv. 9-12 is original, and constituted 
the natural and immediate continuation of the mispat in 21.37+ 
22.2b-3; that the miSpat in vv. 6-7 was then introduced into its 
present position, or rather into a position immediately preceding 
the original miSpat in vv. 9-12, attracted thither by its very 
obvious parallelism in thought with that miSpat; and that finally 
v. 8 was inserted between these two miSpatim by secondary Book 
of the Covenant editors, likewise attracted thither by a certain, 
though not quite as direct and immediate, relationship with the 
two mispatim between which it crept.™ 


ut It is difficult to explain why v. 7 should employ onbsn for the deity 
when v. 10 employs mm, and designates the oath in the name of Yahwe as 
m7 nyay. It may well be that in ancient Israel the expression onbsn sy 
4a77 sa (cf. v. 8) was the customary expression for submission to trial by 
ordeal. There is good reason to believe that trial by ordeal was in origin not 
related to the Yahwe-cult in any way; at any rate the outstanding case of 
trial by ordeal in ancient Israel, that of the woman suspected of adultery 
(Num. 5), was originally not a part of the Yahwe-cult. It was instead a survival 
of an older, pre-Yahwistic ceremony or a magical rite which persisted in the 
folk-practice of Israel until into the post-exilic period, and was then, though 
undoubtedly only half willingly, given by the priestly authorities a Yahwe- 
coloring and sanction by the association with the ordeal procedure itself of a 
sin-offering sacrificed to Yahwe and by the localization of the rite in the 
sanctuary and under the ministration of the priest of Yahwe (cf. my ‘‘Trial 
by Ordeal among the Semites and in Ancient Israel,’’ Hebrew Union College 
Jubilee Volume [1925] 127-143). In its present form the procedure in Num. 
5.11-31 combines the processes of both oath and trial by ordeal. But it requires 
only brief consideration to realize that the references to the oath in vv. 19 
and 21 are editorial insertions, along with the prescriptions for the sin-offer- 
ing. VV. 17-22 must have read originally, yin »¥53 wtp or (jnDm) mpd) (17) 
Tent Ss aon) (19) :nvem est ns [non] yp) (18) con be ynn ss... “Dy 701 
ns) (20) :absa oaNen oD 1D °pIn WS nnn ANDY Mow Nd OND JINN WX adv Nd ON 
D-IND ONT WW) (22) :qws otydaD Inazw NN 73! NX 1 MND? D1 wR NAN nw > 
]O8 JON TNT AION J SDI) Joa naxd -pyna nbsn. These words give a clear 
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It is clear too, as has been said already, that the miSpat in 
vv. 13-14 is the natural and immediate continuation of the mispat 
in vv. 9-12, and is the last of the domestic animal miXpatim. 
Just as the miSpat in vv. 9-12 deals with the question of the 
responsibility of B to A when the animals of the latter, entrusted 
to his care, are injured or stolen, so this miSpat in vv. 13-14 
deals with the closely related question of the responsibility of 
B to A when the animal of the latter, borrowed or hired by B, 
is injured or killed while in B’s care. The miSpat provides that 
if B borrows an animal from A and it suffers a broken limb or is 


picture of the customary formula which must have been recited by officiant 
and accused in trial by ordeal in ancient Israel. But if it be granted that origi- 
nally, and in fact throughout the entire pre-exilic period, trial by ordeal was 
at the best only loosely connected with the Yahwe-cult, then we can under- 
stand why in what seems to have been the customary designation for submis- 
sion to trial by ordeal the deity should have been designated as onbsa rather 
than as Yahwe. And it is by no means impossible that onbsn in v. 7 may be 
an editorial substitution for an original 71m’, the result of the influence of 
onbxn in v. 8. 

Or is it possible that v. 7 too contemplates, not an oath by the person to 
whom the property had been entrusted for safe-keeping, but recourse to trial 
by ordeal? Actually MT does not specify the oath, and the language employed 
might just as well be understood to prescribe trial by ordeal as recourse to 
the oath. In fact, if we grant that on’w 727 Na’ orndNn Ty in v. 8 means recourse © 
to trial by ordeal, then we could easily interpret onbxn bs man bya apn in 
v. 7 in the same manner; in fact we could do so just as well as, if not even 
more readily than to interpret it as meaning recourse to the oath. 

None the less it would be just a bit strange to interpret it in this manner. 
On the one hand, both LXX and Vul. actually insert yawn into the text of 
v. 7 after onbxn and all the versions and commentators seem to have inter- 
preted the verse in this manner. And on the other hand, the occasion seems 
hardly to have been extreme enough to have required trial by ordeal instead 
of the more simple oath. 

Among the present-day Bedouin trial by ordeal is as a rule resorted to only 
when the case seems extreme and the oath alone does not suffice (cf. Musil, 
op. cit., III, 337ff.). Ordinarily, the oath is sufficient, and even for quite extreme 
cases oaths of more than ordinary force are frequently resorted to, such as the 
responsible and perturbing oath, Simle we nimle (ctf. Burckhardt, Notes on the 
Bedouins and Wahdbys, 72ff.; Musil, op. cit., III, 338f.; Jaussen, op. cit., 188f.). 
The oath is regularly employed in cases of theft of animals or other property 
and not infrequently also in cases of rape or murder, where there is no direct 
evidence, but only suspicion of guilt; while the ordeal is resorted to, as a rule, 
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killed,™? if its owner A is not with it (assisting in the work for 
which it has been borrowed), then B must make restitution to 
A; but if the owner is with the animal, no restitution need be 


only in cases of rape, adultery or murder, when all direct evidence is lacking 
and the circumstances are unusually shocking. In addition to the above-cited 
references cf. also for the general subject of oaths employed by modern Semites 
in cases similar to those set forth in vv. 6-7 and 9-12, Featherman, The Ara- 
maeans, 386f.; Kennett, Bedouin Justice, 40ff.; Meissner, Neuarabische Ge- 
schichten aus dem Iraq, 11, Nos. Land LI; Westermarck, The Moorish Conception 
of Holiness (Baraka), 106, 114f.; Haddad, ‘‘Blood Revenge among the Arabs,”’ 
JPOS, I [1921], 110f., [also ZDPV, 40 (1917), 233]; ‘‘“Methods of Education 
and Correction among the Fellahin,’”’ JPOS, III [1923], 42; El-Barghuthi, 
‘Judicial Courts among the Bedouin of Palestine,” JPOS, II [1922], 51; 
Canaan, ‘‘Mohammedan Saints and Sanctuaries in Palestine,’ JPOS, VI 
[1926], 1-6; VII [1927], 37; Klippel, Etudes sur le Folklore Bedouin de l Egypte, 
27.) For the use of the oath in HC, cf. Price, ‘‘The Oath in Early Babylonia 
and the Old Testament,’”’ JAOS, 49 (1929), 22-29. The same procedure seems 
to have been followed in general in the ancient codes (cf. CH §§2 and 132; 
CA §§17, 22, 24 and 25). Likewise the Aramaic papyri from Elephantine 
record a case where Mahseiah b. Yedoniah must swear an oath by Yahu that 
a certain piece of land does not belong to Dargman (Sayce and Cowley, 
Aramaic Papyri Discovered at Assuan, B, 5-7), and another case in which, 
although in a Jewish court, an oath is sworn by Sati, an Egyptian goddess 
(ibid, F, 5). Inasmuch as the miSpat in vv. 6-7 deals only with the theft of 
immobilia, the normal procedure here would have been, judged by these 
standards, recourse to the oath, rather than to trial by ordeal. At the same 
time it must be admitted that, even though less probable, none the less the 
possibility is not excluded that vv. 6-7 did actually prescribe trial by ordeal 
in the case in hand; and in such case the use of o7>x7m here would be perfectly 
comprehensible. 

142 LXX adds naw ix after no. Jepsen (op. cit., 39, note 5) approves this 
reading for MT. However, it is clear that np, not only here but also in v. 9, 
implies that the animal is killed through an accident while in B’s care, rather 
than that it dies from an illness, from which it may have suffered before coming 
into B’s charge. Certainly the implication in both verses is that the misfortune 
befalls the animal through B’s negligence (in vv. 13-14, of course only if the 
owner of the animal is not with it); therefore B’s responsibility in the matter. 
But in case of the animal being carried off by a ghrazzu B could scarcely be 
held responsible, for the case here is in this respect not at all comparable with 
that in v. 9; accordingly there would be no justification for the maw) x of LXX. 
It seems better therefore to abide by the reading of MT, and to regard the 
addition of LXX as harmonistic, the result of the influence of the reading in 
v. 9. 
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made. If the animal has been hired, then the matter is taken 
care of in the wages, i. e. seemingly no further restitution need 
be made, since the matter is a pure business transaction, and 
the owner, A, must take the chance and bear the burden of injury 
to his animal when he hires it out. 


u43 The meaning of 7°>v is somewhat uncertain. Ordinarily the word means, 
both in fact as well as etymologically, ‘‘a hired man.” It is doubtful whether 
it is ever used elsewhere in the Bible as a passive participle (unless it be in 
Is. 7.20; but cf. Jepsen, op. cit., 40, note 2, to this passage). In fact the use of 
gaiil nouns as verbal passive participles, while by no means uninstanced, is 
none the less rare (cf. Barth, Die Nominalbildung in den semitischen Sprachen, 
186c). But to translate 7’>w here as ‘‘a hired man’”’ is impossible. For, if +>» 
were interpreted as referring to the owner of the borrowed animal, the passage 
would then mean that if B borrows A’s animal and at the same time hires A 
to work for him, and, of course, in the discharge of the work, naturally to 
use his own animal, etc. But if this were the meaning, then this case would 
be fully covered by the provision in v. 14a, viz. that if the owner of the animal 
is with it, then no restitution need be made, and there would be no occasion 
to add the provision in v. 14b. Accordingly Jepsen (op. cit., 40f.) would inter- 
pret 7>w as referring not to the lender but to the borrower, and holds that 
v. 14b means, “‘if a hired man borrows an animal from his employer, and it is 
injured or killed while in his care, restitution for it shall be made out of his 
wages.”’ But this seems far-fetched indeed; actually this case is covered fully 
in v. 13, for the miXpat is concerned only with the case itself and the penalty 
to be fixed, and not at all with the manner in which the restitution should 
be made; for in the latter case it would have to consider not only how the 
hired man, but also the poor man and others in like condition, should make 
restitution. 

There seems no alternative but to regard 7>w here as one of those rare 
instances in which a gd] noun is used as a verbal passive participle, and to 
interpret it as referring to the animal. And actually the context implies just 
this; and likewise the mzSpat would be incomplete did it not deal with the 
case of misfortune befalling an animal which was, not borrowed, but hired. 
This too is the interpretation of Rashi (so also Menes, of. cit., 31). And the 
correctness of this interpretation receives some slight confirmation from the 
fact that both CH §§244—249 and CHt § 76 deal with this very problem of the 
responsibility of B for injuries befalling the animal of A which he has hired; 
in other words this legislation shows that this was a situation which arose 
among an agricultural people not infrequently, and for the proper regulation 
of which some such law as this was indispensable. It seems quite plain there- 
fore, that the miSpat in vv. 13-14 deals with the three cases of (a) an animal 
borrowed and the owner not with it, (b) an animal borrowed and the owner 
with it, and (c) an animal hired. These three cases, it is clear, supplement 
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The meaning of this miSpat is simple and obvious. It is clear 
that its background is that of Israel seemingly in a rather early 
stage of agricultural development, when cooperative enterprise 
was still the rule. The miSpat envisages the condition when two 
farmers would assist each other in their tasks by the loan of their 
animals and likewise even, and that seemingly not infrequently, 
by the exchange of their own personal services. It deals also with 
the case where the one hires the animal of the other. It holds 
that if A, the owner of the borrowed animal, is present, of course 
assisting B with his work, then it is A’s responsibility to look 
out for the well-being of his animal, and therefore in case of injury 
to it no responsibility rests upon B. Only in case the owner is 
not with the animal does B, the borrower, naturally become 
responsible. But if the animal is hired and not borrowed, then 
the owner must bear whatever chance befalls it, since he has 
expected compensation for the use of his animal, and presumably 
with the expectation of profit must go likewise the responsibility 
for loss. 

The last mzSpat in C is found in vv. 15-16. It is a simple miSpat 
indeed and its meaning is quite obvious. It provides that if a 
man seduces a virgin, not yet betrothed, he must pay for her 
the regular price of brides and thus acquire her as his wife. But 
if her father refuses to give her to him, he must nevertheless pay 
the father in silver the regular price of virgins. It is clear that 
the only question involved here is that of compensation for 
damages to property. The seduced maiden has lost much of her 
original value ;"4* but it is her father who is thought to suffer the 
loss, and therefore, of course, the payment is to him. Moreover, 
since the father has the option to give the maiden to her seducer 
or to keep her at home, presumably for some later bridegroom 
who may purchase her for a considerably reduced sum, the impli- 
cation is that the gain to be derived from the disposal of her hand 
to such a possible suitor would do little more than compensate 


the general case dealt with in the miXpaf in vv. 9-12, an animal entrusted by 
its owner to another person for safe-keeping. 

“434 In this connection it is interesting to note that at Birk, in Asir, widows 
today cost a half sovereign and virgins eight times as much; Rutter, The H. oly 
Cities of Arabia, I, 57. 
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the father for the expense which would be incurred by him in 
maintaining her at home until she might be disposed of. More- 
over, since the seducer must pay for her in silver instead of with 
cattle or other property, it follows that this mzXpat comes from 
a period when money transactions must have become well 
established. 

This miSpat is by no means a duplicate of that in Deut.22.28-29, 
as is occasionally assumed, but is rather the complement to it.™3» 
That miSpat deals with the case of the virgin, not yet betrothed, 
who is not seduced, but is violated by force, in other words a 
case of rape. It goes on to specify, however, that the couple must 
be caught in the act, in which case the penalty imposed upon 
the man is that he must pay the father of the maiden fifty shekels, 
and the maiden becomes his wife, with the added condition that 
he may never divorce her, because of his mistreatment of her.*4% 
It is noteworthy that here, unlike in the parallel miSpat in Ex. 
22.1516, the father seemingly has not the right to refuse to give 
the maiden to her betrayer. The reason for this is probably in 
order to protect the maiden and secure for her a permanent 
position as a wife, with the provision for her life-long sustenance 
and marital privilege which this would carry with it. Apparently 
inasmuch as the maiden was entirely blameless in this case, con- 
trary to that in Ex. 22.15-16, where the consent of the maiden 
is implied in the word mn”, it was felt necessary to provide proper 
permanent protection for the maiden who had been raped. It is 
quite clear too just why the miSpat in Deut. 22.28-29 provides 
that the couple must be discovered in the act in order for the 
penalty specified to become applicable. The obvious assumption 
is that they are discovered in the act because the maiden has 
cried out for help, precisely as is specified in the miSpat immediately 
preceding, in Deut. 22.23-26. The cry of the maiden for help, 
of course, so it is presumed, brings aid, and likewise establishes 
the fact that the act was committed without her consent, i. e. 
that it was a case of rape; and of this the persons who answered 
her call are the witnesses. The further implication seems to be 

143b So also Menes, op. cit., 122. 

x43¢ Much the same practices obtain in Nablous today: cf. Jaussen, Nap- 
louse, 1238. 
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‘that if the maiden did not cry out for help, or if no cry was heard, 
then it was a case of consent upon her part, of seduction in other 
words. It is quite clear that the miSpat in Ex. 22.15-16 is the 
complement of that in Deut. 22.28-29, and that each is incom- 
plete and not fully explicable without the other.’’™4 

This conclusion is borne out by one other consideration. Both 
of these miSpatim deal specifically with the case of the virgin who 
is not betrothed. This would be perfectly comprehensible if these 
two mispatim stood by themselves without proximity to or rela- 
tion with any other miSpatim; but this specification becomes 
doubly significant when we realize that the miSpat in Deut. 22. 
23-26 deals with the parallel case of the virgin who is betrothed, 
and deals with this case likewise under two heads, the case of 
the betrothed virgin who is raped, and that of the betrothed 
virgin who is seduced. Obviously these two pairs of miSpatim 
parallel each other exactly; and this parallelism becomes all the 
more real and significant when we call to mind that the full 
meaning of 1xxon in Deut. 22.28 becomes clear only when inter- 
preted in the light of vv. 25-27. 

It is impossible to avoid the conclusion that these four m75- 
patim belong together, constitute a close, inseparable unit of 
legislation, and that they must have stood in immediate juxtapo- 
sition to each other, not only in the original corpus of miSpatim 
from which they were extracted, but also, in the light of the 
somewhat incomplete and fragmentary character of the miSpat 
in Ex. 22.15-16 when standing by itself, as it does now, originally 
even in the Biblical legislation. We must assume either that 
Ex. 22.15-16 is out of place, that it stood originally at the end 
of Deut. 22, following immediately upon the present v. 29, and 
then, for some strange, incomprehensible reason, was transposed 
to its present position, or else that Deut. 22.28—29 stood originally 
in C, immediately before Ex. 22.15,45 and then, for some equally 
strange and incomprehensible reason, was transferred to its pres- 


™44 So also Jirku, Das weltliche Recht im Alten Testament, 49f. 

™“s This might well be the implication also of °3) instead of merely »> 
introducing this miSpat. It seems to imply that this miSpat offers an alterna- 
tive to some other parallel miSpat which originally immediately preceded this. 
Deut. 22.28-29 would conform to this condition exactly; cf. Jepsen, op. cit. 56. 
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ent place with, however, the concluding miSpat of the group 
separated from the remainder of the section and left standing 
in Ex. 22.15-16. 

Actually it is not easy to decide between these two hypotheses. 
It is by no means impossible, nor even improbable, that C once 
contained a body of miSpatim considerably larger than what we 
now find there. On the one hand, as we have seen, the original 
mispatim nucleus of C, so far as it has been preserved to us, 
consisted of only two sections of laws, a group of three primary 
mispatim, recording the legal conditions under which a Hebrew 
slave gained his or her freedom, and a group of four miSpatim 
dealing with the keeping of domestic animals. Neither of these 
two groups of miSpatim seems to be of such basic significance 
in the life of the people as to account for the presence of only 
these two miSpatim groups in C, and the complete absence of 
all other miSpatim, some of which might well deal with legal 
conditions and problems of much greater importance. It is dif- 
ficult indeed, if not impossible, to account for the presence of 
these two sections alone and the seemingly total exclusion of 
all others in the original mzSpat-code of C. The hypothesis is 
exceedingly attractive that other miSpatim, and even groups of 
mispatim, may once have stood here in C, and through editorial 
processes have been transferred to other passages of the Bible, 
or, not impossibly, even to some other writings not contained in 
the Bible, and therefore are now lost. 

Moreover, the very introduction to this miSpatim section of 
C, in Ex. 21.1, ‘‘These are the miSpatim which thou shalt put 
before them,”’ seems to imply a fairly extensive body of laws, 
presumably more extensive than merely the two sections of m15- 
patim which, we have seen, are primary in the present m7Spaf- 
code of C. True, thisintroductory and obviously editorial statement 
may, and probably does refer to the complete and editorially 
amplified body of miSpatim which we now have in C, is therefore, 
in other words, the work of RC. But even at the best this is 
not a very extensive body of miSpatim, and the introductory 
statement may well have implied a considerably larger group. 

The hypothesis that C may once have contained a body of 
mispatim, probably well organized in sections, each section deal- 
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ing with a single, central theme, merits careful consideration. 
And in such case we would conclude without hesitation that not 
merely Deut. 22.23-29, but rather Deut. 22.13-29, and perhaps 
also 24.1-4; 25.5-10, in their original wordings, all constituting 
together, as we shall see, a closely related, logically organized 
group of miSpatim dealing with the central theme of marriage 
relations, and all, moreover, animated by one basic considera- 
tion, viz. the protection of the woman against certain workings 
of established marriage institutions and conventions which might 
otherwise result to her disadvantage, stood originally in C, in 
direct association with Ex. 22.15-16, and following immediately 
upon the section of mispatim dealing with the keeping of domestic 
animals. Nor would it be overly difficult, as we shall see, to ac- 
count for the transfer of this section of miSpatim from their 
original position in C to their present position in Deuteronomy. 
The only real difficulty would be to account for the separation of 
the miSpat in Ex. 22.15-16 from the remainder of the body of 
marriage mi<patim and its retention alone in its original place 
ini G, 

On the other hand, the opposite alternative, viz. that Ex. 
22.15-16 stood originally in Deuteronomy immediately after 
22.29, is equally possible and, as we shall see, is for very positive 
and cogent reasons even more probable.*4° 

However, it is quite clear that before a final decision upon 
this question, of such importance for the correct literary history 


«46 A third hypothesis is theoretically possible, but so contrary to proba- 
bility and logic that it merits citation only for the sake of completeness. It is 
that this section of marriage-miSpatim may have stood in its original unified 
form only in the original mzSpat-corpus which, we have suggested, constituted 
the source of the older Biblical miSpatim, and that from that source the 
compilers or editors of C drew only the single miSpat in Ex. 22.15—-16, while 
the Deuteronomic editors, writing some time later, drew the remainder of the 
section. This hypothesis would offer no explanation of why the C writers 
should have borrowed only this one single miSpat, the full meaning of which by 
itself is not altogether appreciable, and should have omitted the remainder 
of the section. Nor would it explain why the Deuteronomic editors in turn 
should have borrowed the remainder of the section and have omitted just 
this one, concluding miSpat. This hypothesis may accordingly be dismissed 
from further consideration. 


[105] THE BOOK OF THE COVENANT, PART II 123 


of the Book of the Covenant, can be reached, it is necessary to 
make a careful study of the mzSpatim in other sections of the 
Bible and to attempt to determine their source and their mutual 
relationship. It follows too that this investigation will in all 
likelihood cast considerable light upon the hypothesis which 
we have proposed, that there was originally in Israel in the pre- 
Deuteronomic period a well-organized corpus of miSpatim, or 
perhaps even more than one such corpus, from which most, if 
not all, of the miSpatim preserved in the Bible were drawn. We 
proceed therefore to a study of the Biblical mzSpatim other than 
those in C. 


III. BraricaL Mispatim OTHER THAN THOSE IN THE BOOK 
OF THE COVENANT 


Outside of the Book of the Covenant true miSpatim are found 
in the Bible only in Deuteronomy.” What might perhaps be 
called miSpatim, and in fact have much in common with mi5- 
patiem, are found frequently in the Priestly Code, but, as has 
been noted already,*4* with a form differing somewhat from that 
which, we have learned, seems to have been characteristic of 
the older miXpatim, and with a content and likewise an obvious 
source of authority altogether different than that of the older 
muspatim. As regards the form, the miSpatim of P are character- 
ized by the fact that, with but one single exception, in Lev. 25.26, 
the subject of the verb in the protasis of the condition, usually 
wD) or WN, or, quite frequently and characteristically ws wn,%49 
precedes the verb instead of following it, as in the older miSpatim. 
Moreover, wD) or ws is occasionally followed by “ws instead of 
*> with, however, no difference whatever in meaning. Further- 
more, there is occasional confusion, and apparently no definite 


47 Except Lev. 19.20, discussed in detail above, pp. 44-47. 

48 Above, p. 44. 

«49 The duplication has, of course, distributive force. Cf. also Lev. 22.11-13, 
where instead of wx we have, quite naturally, }79 and yr> na. Altogether mis- 
takenly Jirku, in his most recent work, Das weltliche Recht im Alien Testament 
(1927), pp. 39, 42, holds that laws introduced by 7wx ws and °> wx ws consti- 
tute two independent types of law which differ essentially, not only in form, 
but also to a considerable extent in content, from the old, characteristic miSpat. 
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rule, as there was with the older miSpatim, in the use of both 5 
and on, to introduce subordinate conditions within the mzSpat, 
as for example in Lev. 25.25-28. Here and there too, as in Num. 
19.11, 13, the protasis of the condition of the miSpat is expressed 
in the form of a participle, in almost the same manner as in the 
hog, quite as if there was a tendency to develop naturally from 
the miSpat-form to the hog-form. Furthermore, in these Priestly 
mispatim the second person is used regularly in the apodosis, and 
not infrequently even in the protasis of the condition of the 
mispat, where the older miSpatim, as we have seen, regularly use 
only the third person. From the point of view of form the 
mispatim of the Priestly Code are immediately recognizable. 

And as regards content and source of authority, the Priestly 
mispatim deal in the main with ritual or semi-ritual matters, 
under the immediate supervision of the priests. And even in those 
cases where civil matters are dealt with, as in Num. 27.8-11, it 
is, as we shall see more clearly later, when we come to consider 
the nature and origin of the fog, in every case a priestly decision 
based primarily upon a consultation, or perhaps a pseudo-con- 
sultation, of the oracle. This is in decided contrast to the older 
mispatim, which deal only with civil matters and where the chief 
source of authority is obviously the decision of some high and 
responsible judicial authority, such as the king or the court, and 
where the decision is based primarily upon established custom and 
fundamental principles of justice. 

Moreover, it is noteworthy that, despite the obvious, even 
though modified, and perhaps even degenerate, form of the 
Priestly miSpatim, there is considerable and confusing variation 
in the technical designation of these laws. The Torah-section 
of the Priestly Code (Pt) regularly designates its laws as torot, 
even though practically all of them are couched in the Priestly 
miSpat form. And singularly enough, Num. 19.10 designates as a 
hugqah that same law or group of laws in the miSpat form, which 
in v. 14 it calls a torah, and which in v. 2 it calls by the composite 
term hugqat torah. Equally strange is the fact that Num. 30.17 
designates as huqqim a body of laws of ritualistic character, found 
in vv. 3-16, all of which are couched in the characteristic Priestly 
miSpat form. And perhaps most significant of all, Num. 27.11 
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designates as huqgat miSpat a small body of laws) contained in 
vv. 8-11, which deal with the obviously civil question of inheri- 
tance by women, and are couched likewise in miXpat form. 

From this it may perhaps be inferred that by the time of the 
composition of the Priestly Code in the post-exilic period, not 
only had the character of the older miSpatim been modified con- 
siderably, both as to form and content, but also much con- 
fusion had arisen in the use, with technical precision, of the 
various terms for law, and particularly of the terms miXpat, hog 
and huggah, and torah, and that to a certain extent they had come 
to be used interchangably or in strange and illogical combinations 
with each other. 

Wecan easily understand how such confusion may have arisen. 
It must have been due to the cessation of the kingship, and there- 
fore also of the judicial authority of the king and of the royal 
courts, in the post-exilic period, and the consequent concentration 
of all authority, legal as well as ritual, in the hands of the priests. 
Deut. 17.8-12 gives a convincing illustration of the manner in 
which the priest came to supplant the judge as the expositor of 
the law even in civil cases, and likewise of the way in which, 
under this priestly influence, the term torah came to supersede 
the older term miSpat, particularly with reference to civil law, 
during the early post-exilic period.t5*° Now, with but one source 
of legal decision, viz. the priests, for all matters, whether of a 
civil or a ritual nature, it was inevitable, on the one hand, that 
the various, originally distinctive types of law should tend to 
coalesce and find expression in one or two common forms, and, 
on the other hand, that confusion should arise in the exact con- 
notation of the various technical terms for law, and that to a 
considerable extent they should have come to be used interchang- 
ably. This is the state of evolution of the laws which we find in 
the Priestly Code. It is not surprising therefore that, with the 
single exception of Lev. 19.20, we find not a single old miSpat 
ig P35 


50 Cf. also Deut. 21.5 and 8, see also below p. 132. 
1st And even this is couched in characteristic Priestly form; ef. 1 w’N) as 
the introduction, and also the addition in vv. 21-22 of the rite of purification. 
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The beginnings of the development of this confusion in both 
the form and terminology of laws, the culmination of which is 
manifest in the Priestly Code, may be found in Deuteronomy. 
There too, and particularly in the late and obviously post-exilic 
strata, there is extreme confusion in the use of the various terms, 
dabar, mispat, hog and huqqah, miswah, torah, and ‘edah or ‘edut, 
and these various terms seem to be used interchangably to a 
great extent.'®? Into this matter we need not go further at this 
time. Of far greater significance for our study is the fact that 
even in the older strata of Deuteronomy, coming therefore from 
the late pre-exilic period,’s} we begin to discern a modification 
of the old miXpat form in the frequent use of the second person, 
and both singular and plural, where the older miSpatim employed 
only the third person, and likewise in the extension of the miSpat 
form away from purely civil matters, to other types of legislation, 
as for example in 12.20ff.; 19.1-7; 20.1-9; 10-18; 19-20, and even 
to purely hortatory utterance, as in 4.25ff.; 7.1ff. Such miSpatim, 
in so far as they are actually mzSpatim, and such a style in horta- 
tory passages are characteristically Deuteronomic. 

But in significant contrast to these passages we find in Deu- 
teronomy a considerable number of miSpatim which conform 
quite closely to the characteristic form and spirit of the older 
mispatim. These latter demand our careful and detailed investiga- 
tion, and all the more so because we have already had some evi- 
dence of a direct and positive relationship between some of them 
and some of the miSpatim in C. Not impossibly through their 
careful and detailed analysis additional light may be shed upon 
the problem of the origin and early history of these miSpatim. 


32 To what extent these varying terms for law may be used as keys to the 
analysis of Deuteronomy into its various literary strata, is questionable. 
Experiments show the results to be precarious. Probably we must await the 
opportunity to make this analysis of Deuteronomy upon some other basis 
and from some other point of approach, and then only after fairly definite 
and well-established conclusions with regard to the literary stratification of 
Deuteronomy have been reached, investigate the use and the exact connota- 
tion of these various terms for law in the different strata of the book. 

3 As we must still hold, regardless of the various and widely differing 
hypotheses as to the literary history, unity and date of Deuteronomy, which 
have been advanced in recent years. 
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However, before we approach the analysis of this last group 
of miSpatim, it will be well to consider, as briefly as possible, a 
number of miSpatim which are obviously of characteristically 
Deuteronomic origin, in order that we may thereby distinguish 
more readily between these younger, Deuteronomic and the older 
and therefore presumably borrowed miSpatim. Deut. 15.12-18 
offers an excellent starting-point for this task. It is the Deuter- 
onomic parallel of the C miXpat in Ex. 21.2—6, or rather it is the 
Deuteronomic restatement of that miSpat. Leaving out of con- 
sideration here the differences in content of these two miSpatim, 
viz. the inclusion of the female Hebrew slave in the right of 
manumission in the seventh year, the significant omission in the 
Deuteronomic miSpat of ombxm bs wm of Ex. 21.6, and the new 
provision in the Deuteronomic miSpat that in addition to the 
manumission of the Hebrew slave, both male and female, a 
gift must be presented to him by the master at the same time, 
presumably in order to enable him to resume his independent 
economic life with some fair prospect of success and of freedom 
from the danger of having to again, in the near future, sell 
himself into slavery, and also the extension to the female slave 
of the rite of boring the ear, something which apparently Ex. 
2-11 did not contemplate, we note a number of obvious Deu- 
teronomic characteristics in the form of the miSpat. The prolixity 
of this Deuteronomic miSpat is striking, even when we omit 
vv. 14b, 15 and 18, and perhaps also 16b, as the hortatory 
amplifications of late Deuteronomic editors. However, what 
still remains, practically every word of which is essential to the 
thought and must therefore be original, makes the decided impres- 
sion of verbosity when compared with the direct and concise 
manner of expression of the older miSpatim. We note further the 
use of the second person singular throughout, and likewise that 
the subordinate condition in v. 13 begins with °D) while that in 
v. 16 begins with °> mm.154 This is in striking contrast to the 


14 The introduction of subordinate conditions within the miSpat by mm 
> (cf. also Ex. 22.26) or, far more commonly, os v’m (cf. Deut. 20.11; 21.14; 
24.1; 25.2), the latter frequently, though not invariably in the sense, “and then 
if,’ seems to be characteristic of Yahwistic and Deuteronomic writing; cf. Deut. 
8.19; 11.13; 28.1, 15; Jud. 4.20; I Sam 3.9; 23.23; 25.30 (>); I] Sam. 11.20; I Ki. 
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regular introduction of subordinate conditions by ON or ON) in 
the older miSpatim. 

Likewise the four closely related miSpatim in Deut. 13.2-6; 
7-12; 13-19 and 17.2-7 are characteristic Deuteronomic mi5- 
patim. All four deal with the problem of apostasy from Yahwe, 
basic in the Deuteronomic ideology. It is a mistake to imagine, 
as is generally done, that these four miSpatim are the product 
of the same authors or even of the same age. They represent 
three different strata in the evolution of the Deuteronomic 
legislation. 

The oldest of these four miSpatim is that in 13.2-6. It deals 
with the problem of the attempt of a prophet or a dreamer of 
portentous dreams to entice the entire nation's’ away from Yahwe 
to the worship of other gods. It is clear that the miSpat is dealing, 


11.38; also Jer. 12.16; 17.24; Am. 6.9 (generally recognized by scholars as late) ; 
Zach. 6.15. Num. 15.24, in which ox am occurs also, is, of course, P. The only 
other Biblical passage in which os 77 is used in this particular sense, Ex. 4.8, 9, 
which is usually assigned to J, i. e. to pre-Deuteronomic authorship, manifests 
a certain awkwardness, due to the suddenness of the transition, and may there- 
fore reveal the hand of an editor. In Gen. 38.9; Jud. 6.3 and Amos 7.2 the waw 
of mm is connective and not consecutive; consequently in these three passages 
ox mm has an altogether different force than in those cited above, and may 
therefore well be of pre-Deuteronomic authorship. The significant fact in all 
this is that the expressions ’5 77) and ON 7m seem to have been used only by 
Yahwist and Deuteronomic, i. e., Southern writers, and never, not even a 
single time in a passage which can with assurance be assigned to E, by Northern 
writers. This fact becomes all the more significant when we note the frequency 
with which these expressions are used in the Deuteronomic miSpatim and the 
complete absence of their use in the miSpatim of C, especially in places like 
Ex. 21.5, 33; 22.2b, 3, 6 etc., where they might very well have been used, and 
undoubtedly would have been used had these particular miXpatim come under 
the influence of Deuteronomic editors. This fact seems to stamp these miSpatim 
of C clearly as the product of Northern literary activity, not only in their 
present form and position in C, but also in the original mSpat-corpus from which 
they were borrowed. In other words, this fact seems to indicate that this 
original miSpat-corpus, from which these C miSpatim were drawn, was itself 
the product of Northern legislative and literary activity; cf. below, p. 238. 

85 Such is unquestionably the import of both the second singular and the 
second plural in vv. 2-4a and 6aBb and the second plural in vv. 4b-6aa. 
In all likelihood vv. 4b-5 and all of 6 after mm as far as qn-anb are from RD; 
but if so, then this is all the more significant, for then it becomes clear that 
even RD understood that the miSpat deals with the entire nation as a unit. 
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not with an imposter nor a false prophet, in the strict sense of 
the word ‘‘false,” but with one who has been and is recognized 
as a regular, professional prophet or diviner, and who is able to 
give the customary proof of his authority, in that he prognosticates 
correctly something which does actually happen just as he had 
predicted. None the less the miSpat charges the people not to 
put faith in that prophet or diviner nor to hearken to him, for 
his message, endowed with prophetic authority though it seem 
to be, is nevertheless contrary to the fundamental principle of 
Yahwe-worship, particularly as revealed in Deuteronomic law. 

Impliedly the authority of the Deuteronomic law is greater 
than that of any single prophet, even though the message of the 
latter be reinforced by the customary proof of his prophetic 
power. Clearly this miSpat is the product of a time when the old, 
recognized authority of the prophet was beginning to yield to 
that of the codified law as the official expression of the will of 
Yahwe and of the basic principles of His worship. This mzSpat 
can hardly be the work of D1 writers, in 621 B. C. It seems to 
picture rather a condition which must have been quite common 
in the period of reaction against the rigorism of the Deuteronomic 
Reformation in the years between the death of Josiah in 608 
B. C. and the beginning of the exile in 586 B. C., that significant 
reaction which is pictured so graphically in Jer. 44. This miSpat 
is obviously an expression of a definite attempt on the part of 
Deuteronomic legislators to combat this reaction and to reenforce 
the observance of the Deuteronomic Code.'* It should also be 
noted in passing that the punishment prescribed by this miSpat 
for the false prophet, is execution by the state.1s7 

The second miSpat in point of age in this group is that in 


156 Ezek. 14.9ff. seems to deal with this very same problem. Moreover, 
it seems to imply that the apparent authority of the prophet, manifested 
presumably by his having prognosticated correctly in the customary manner, 
was due only to the fact that Yahwe is purposely leading that false prophet 
on to destruction. This is, of course, a somewhat different hypothetical explana- 
tion than that offered editorially in Deut. 13.4b for the fact that this obviously 
anti-Yahwe, and therefore false, prophet has none the less prognosticated 
truly. Both passages, of course, assume that correct prognostication can come 
only from Yahwe in accordance with His will and purpose. 

157 Cf. above, p. 56. 
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vv. 13-19. It deals with the case of the attempt to apostatize 
away from the worship of Yahwe to that of other gods, not the 
whole nation, as in ‘vv. 2-6, but only the people of a single city. 
or town. And the attempt to apostatize is made here, not by a 
false prophet, but by a group of the men of the city or town 
itself, naturally stigmatized by the Deuteronomic legislators as 
“worthless fellows.’’ Only the second person singular is used 
here, manifestly referring still to the people as a whole. But it 
is significant that the group to be apostatized is no longer the 
entire people, but merely the inhabitants of one single city or 
town. Obviously the old national unity had begun to give way 
to a definite internal disorganization, where each city or town 
constituted a unit of action and had seemingly full authority 
over itself. Furthermore, it is significant that the initiative in 
this movement of apostasy is made, no longer by a recognized 
prophet or diviner, speaking seemingly in Yahwe’s name, but 
by a group of ordinary, though unquestionably influential, lay- 
men. The situation with which this mzSpat deals conforms even 
more closely than that in vv. 2-6 to that which is pictured in 
Jer. 44. The background of internal national disorganization which 
this miSpat displays fits best the conditions which must have 
obtained in Palestine shortly after the beginning of the exile in 
586 B. C. and which probably continued to a greater or less 
degree until its end. We may therefore regard this miSpat in vv. 
13-19 as the product of just this period's* and as representing a 
second attempt to enforce faithful worship of Yahwe in con- 
formity with the principles set forth in the Deuteronomic Code 
in the face of the social conditions and the natural reaction against 
the rigorism of Deuteronomy which the national calamities, 
incidental to the overthrow of the nation fostered.159 


58 It is clear that the treatment here prescribed for the apostate city is 
practically the same as that which Deut. 20.16-18 prescribes for the cities 
of the traditional, non-Yahwistic, pre-Israelite inhabitants of Palestine, and 
envisages the very situation against which 20.18 warns. The dependence of 
13.13-19, or at least of vv. 16b-19 upon 20.16-18 is self-apparent, and may 
perhaps point to an early post-exilic date rather than to one still within the 
exilic period. 

39 Vv. 18-19 are perhaps quite late, amplifying glosses. They are entirely 
unessential to the miSpat proper, are predominantly hortatory in character, 
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The third stage in the evolution of this legislation dealing 
with apostasy from Yahwe is found in the two miSpatim in 17.2-7 
and 13.7-12. They present two complementary aspects of one 
and the same picture. 17.2—7 deals with the question of the pro- 
cedure in case a single individual be found in Israel who has 
actually apostatized and gone over to the worship of other deities, 
and the evidence against whom is clear and convincing. The 
miSpat provides that this person shall be put to death by stoning. 

Along with this the mzSpat in 13.7-12 deals with the somewhat 
alternative case of one person, A, attempting, though unsuccess- 
fully, to entice another, B, to the worship of deities other than 
Yahwe. The miSpat understands perfectly that such an act would 
be secret, and that none would probably know of it except A and 
B themselves. The mzSpat not only charges B not to hearken to 
A nor consent to follow him, but it commands B to expose A 
without pity, even though A be his nearest and best-beloved, so 
that A might be put to death by stoning.*® 


and manifest many of the distinguishing earmarks of the latest strata of 
Deuteronomy. Moreover, they illustrate very strikingly the characteristic and 
important Deuteronomic principle, the full significance of which will be devel- 
oped shortly, that the execution of all the sinful inhabitants of the apostate 
city or town has an expiatory effect on behalf of the entire people, in that it 
will appease Yahwe’s wrath and restore the nation to the happy state of His 
favor and protection. 

160 13.10, or perhaps only 10a8b, and 17.6-7a are RD. They introduce 
an altogether new thought, viz. that the witness or witnesses must take the 
initiative in the actual execution of the criminal condemned to death through 
their testimony. It takes but a moment’s thought to realize that this very 
provision would tend to defeat the actual purpose of the miSpat in 13.7-12. 
That was to compel the person secretly approached with the proposition to 
worship gods other than Yahwe to inform against his would-be seducer. The 
very language of 13.7 implies that this was a difficult enough procedure in 
itself, without making it even more difficult, if not well-nigh impossible, by 
requiring the informing witness to cast the first stone. Unquestionably this 
editorial additon was made at a comparatively late date and with the express 
‘ purpose of practically rendering the execution of a would-be apostatizer 
impossible. Such was also the purpose of the insertion of 17.7a. This was 
altogether in accordance with the spirit of early Rabbinic jurisprudence; cf. 
Sanhedrin, IV, 5. Moreover, since it is self-apparent that 17.2—7 is altogether 
out of place where it stands now, and must have followed originally immedi- 
ately upon 13.7-12, it is quite probable that 13.10 and 17.7a were interpolated 
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In these two miSpatim, it is clear, apostasy has ceased to be 
a group matter and has become altogether an individual affair. 
It is now the individual, rather than the group, that apostatizes, 
or rather it is the apostasy of the individual which is now the 
concern of Yahwe and must therefore be punished severely. This 
is in significant contrast to the point of view of the pre-exilic 
prophets who conceived of the entire problem of faithlessness 
to Yahwe only from the standpoint of the nation as a whole. It 
is obvious that these two miSpatim reflect the principle of individ- 
ualism, of individual sin and responsibility, and must therefore 
be the product of the period following the forceful formulation 
and promulgation of the doctrine of individualism by Ezekiel 
and his age. They can therefore hardly come from a period much 
before the end of the exile or even the beginning of the post- 
exilic period. 

Still another characteristic Deuteronomic miSpat may be 
found in 17.8-13. In its present form this miSpat is considerably 
overloaded and its original form and content obscured by the 
editorial insertion of several references to the priest and the 
obvious attempt of a Priestly editor to establish the priestly 
claim to judicial authority.“ When we recognize as secondary 
'y ondm onmon bs in v. 9,7 all of v. 10, v. 1laa, and in v. 12a 
words ma ns ow nw soyn jnon bx, we remove all disturbing 


by one and the same editor, and that at a time when the two passages still 
stood in immediate juxtaposition. 

It is clear too that 17.6 is also the work of RD, though of an altogether 
different hand, and perhaps even of a different period than 17.7 and 13.10aBb, 
since it contradicts absolutely the miSpat in 13.7-12. For that provides ex- 
plicitly that the enticer to false worship should be put to death on the testi- 
mony of one witness alone, the very thing which 17.6 just as explicitly forbids 
(so also 19.15). And since 17.7 and 13.10a6b are obviously the work of the 
same editor, it follows that 17.6 must come from some hand other than does 
17.7. None the less it is clear that the same late purpose of judicial leniency 
animates 17.6 and also 19.15 as animates 17.7 and 13.10aGb, viz. to make the 
infliction of the death penalty as difficult and infrequent as possible. 

Also in 13.6-12, vv. 6 and 11b may well be RD. 

x61 Cf. above, p. 125. But for the opposite opinion cf. in particular Hempel, 
Die Schichten des Deuteronomiums, 212ff. 

162 Also read 779m) for 1am) and in v. 11 -px for no~ and ty for my. 
Quite probably v. 11b, or at least 75 1» wx 1277 7D is also secondary. 
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and contradictory matter, and leave the meaning of the original 
mispat perfectly clear. It is self-evident that this miSpat con- 
tinues the thought of 16.18 providing for the appointment of 
local judges in all the towns of the land with some kind of organi- 
zation upon a tribal basis. Not impossibly something has been 
lost here, having been forced out by the insertion of the totally 
unrelated and secondary matter in 16.19-17.7. This lost legisla- 
tion may well have provided for the appointment of a judge, 
or even judges, of superior rank and authority, a kind of court 
of appeal, as it were, in Jerusalem. At any rate the original 
mispat of 17.8-13 provided that if a civil case, whether dealing 
with a question of blood-revenge,'’ damages or assault, is 
too difficult for the decision of the local judge, so that one of 
the parties to the case, naturally the one against whom the local 
judge has decided, feeling dissatisfied with the verdict, goes 
up to the place of the central sanctuary, i. e., of course, to the 
capital, Jerusalem, to appeal the case to the higher judge who 
would be in office at that time, and the plaintiff makes inquiry 
of the higher judge as to the merits of the case, and the decision 
is given by that higher judge, then the plaintiff must abide faith- 
fully by the decision, the mzSpat, which that higher judge shall 
declare, without deviating from it in any direction. Failure to 
comply fully with this decision carries with it the death penalty. 
The purpose of this miSpat is self-evident. It establishes the 
right and the procedure of appeal from the decisions of the local 
courts, but provides at the same time that there shall be no more 
than one appeal to a higher court, and that the decision of the 
latter must be final and binding upon all parties. 

Whether this mzSpat is D1 or belongs rather to some second- 
ary stratum of D is not absolutely certain, at least not at first 
glance. It depends largely upon whether 16.18 is D1 or not. 
Certainly the miSpat is not older than D1, i. e. than 621 B. C., 
for it seems to have a direct relationship to the institution of the 
single, central sanctuary, in that it implies that the place of the 
single, central sanctuary, i. e. the national capital, was likewise 
the seat of the higher court. Whether the whole institution of 


163 Cf. above, note 52. 
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the local courts and of this higher court at Jerusalem implies 
that in pre-Deuteronomic times judicial authority was in some 
way linked with the local shrines, and that the destruction of 
these necessitated the provision for the institution of the local 
courts in 16.18, is not clear. Were this the case, then we would 
have to conclude, of course, that 16.18 is D1. 

Now we know from II Sam. 8.15; 15.2—-6 that during the early 
period of the kingdom and continuing at least until the time of 
Jotham, the king discharged the functions of supreme judge, 
and that the people were accustomed to come up to the capital 
to lay their cases before him for final decision precisely in the 
manner described in the original mSpat in Deut. 17.8-13.7% 
However, as we shall see later, with the drift of population 
towards the large cities and the consequent far-reaching reorgani- 
zation of the economic and social life of the people, which must 
have been particularly strong during the latter period of the 
Southern Kingdom, a natural tendency manifested itself for 
professional judges to usurp in the large towns the function of 
the old, local courts of elders in the villages. This tended also, 
quite naturally, to centralize and’systematize the entire judicial 
practice and to exalt more and more the position and authority 
of the professional judge. Quite probably too with the evolving 
culture and the more involved political entanglements of the 
last century of the Southern Kingdom the duties normally 
devolving upon the king tended to become more and more 
numerous and burdensome, so that we may well conceive that he 
might ultimately desire to be relieved of them somewhat. What 
therefore more natural than that the institution of a superior or 
supreme judge should evolve eventually, the apex, as it were, of 
the system of local judges, to whom the earlier judicial functions 
of the king would be assigned? Just this organization we find in 
Deut. 17.8-13. We can easily imagine that to such an institution 
Josiah would readily consent. We need therefore not hesitate to 
regard the nucleus of the mzSpat in Deut. 17.8-13 and also the 
provision for local judges in 16.18 as D1." 

"64 Cf, I Ki. 3.16-28; II Ki, 15.5. 


6 It is clear also from Is, 11.3f. that the Messianic Davidic king was 
popularly expected to resume the role of supreme, absolute and perfect judge. 
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These considerations establish with reasonable certainty that 
the five miSpatim in Deut. 13.2-19 and 17.2-13 are altogether 
the product of Deuteronomic legislators. When we examine them 
carefully we find in them the same basic characteristic of form as 
we noticed in the miSpat in 15.12-18, viz. the regular use of 
the second person, particularly in the singular. Actually all of 
these are simple miSpatim, without any subordinate conditions. 
The only one which has anything approximating such a sub- 
ordinate condition is the miSpat in 17.8-13. Actually vv. 12-13 
constitute what might be regarded as such a subordinate condi- 
tion. In the older miSpatim this would undoubtedly have read 
}1712 ws Avy? ON) etc. In this respect too the deviation of these 
distinctively Deuteronomic miSpatim from the older type is 
readily apparent.?°¢ 

But in significant contrast to these distinctively Deuteronomic 
mispatim we find in Deuteronomy quite a number of other m75- 
patim which depart radically from the characteristic Deuteron- 
omic, and approximate closely, or even agree fully with the older 
mispat form. They use the third person singular throughout,?™”. 
while the protasis of the main condition is invariably introduced 
by *> and all subordinate conditions by os or om. Analysis of two 
of the miSpatim of this type, viz. in 19.15-21 and 22.28-29, has 
demonstrated already their striking similarity to the miSpatim 
of C, and in addition has shown that a direct relationship existed 
originally between the body of miSpatim in Deut. 22.28-29 and 
that in Ex. 22.15—16. Detailed analysis of the remaining miSpatum 
of this group will establish more clearly and convincingly their 
marked similarity and original, close relationship to the mSpatim 


of C. 


Likewise it is clear from Deut. 17.18f. that the theoretical, though confidently 
awaited, post-exilic king whom Deut. 17.14—20 describes, was expected to 
again discharge the functions of supreme judge. For this purpose he was 
required to have a copy of the law constantly at his side. 

166 Other laws, not miSpatim themselves but closely approximating the 
characteristic Deuteronomic miSpat form, are to be found in 20.10—14; 19f.; 
21.10-14; 24.5; 10-13. Of 21.22f.; 25.1-3; 11f. we shall have occasion to speak 
later and in detail. 

67 In the few cases where the second singular is used we shall see that 


invariably it is the result of editorial revision, precisely as in Ex. 21.2, 23. 
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The internal unity of the body of miSpatim in Deut. 22.13-29 
is self-evident. It consists of four characteristic miSpafim all 
dealing with conditions of marriage, and in particular with the 
question of improper sexual relations in connection with mar- 
riage and the penalties for these. The first miSpat is quite extensive, 
covering vv. 13-21. It is also composite in that it consists of two 
alternative conditions, with differing procedures in each case. 
The miSpat says this: If a man marries a woman and has sexual 
relations with her, but then comes to dislike her and so makes 
evil charges against her and thus gives her a bad reputation, 
and he says of her, ‘‘I married this woman and came unto her, 
but I did not find her a virgin,” and then if the maiden’s parents 
bring forth the proofs of the virginity of the maiden before the 
elders of the town at the gate, and if the father of the maiden 
says to the elders, “I gave my daughter as wife to this man, but 
he has come to dislike her, and he has even made evil charges 
against her, saying, ‘I did not find thy daughter a virgin,’ but 
here are the proofs of my daughter’s virginity,” and (with this) 
they spread the garment before the elders of the town, then the 
elders of the town shall take the man and chastise him, and shall 
(also) fine him one hundred shekels of silver, and give it to the 
father of the maiden, since he has given an Israelite virgin an 
evil reputation, and she shall remain his wife, whom he is never 
permitted to divorce. But if the charge is found to be true, and 
it is discovered that the maiden was not a virgin, then the maiden 
shall be brought to the door of her father’s house, and the men 
of the town shall stone her to death, for she has wrought wanton- 
ess in Israel by bringing the sin of fornication upon her father’s 
house;"°8 and thou shalt purge the evil from thy midst. 

Within this miSpat there are only a few and easily rec- 
ognizable Deuteronomic editorial additions. These are v. 14aG, 
yn ow my sexim, which clearly disturbs the smooth and logical 


68 Probably read with practically all the versions mud instead of mu. 


For the concept of premarital sexual intercourse defiling the father’s house, 
and the consequent execution of the guilty maiden, cf. Lev. 21.9. For the 
practice of the present-day Bedouin, clearly based upon the same principle, 
that the guilty maiden has defiled the honor of her clan, cf. Musil, op. cit., 
III, 208ff. 
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flow of the thought,**? the corresponding clause in v. 19ay, where 
the explanatory clause not only disturbs the free and logical 
development of the thought, but also, quite surprisingly, instead 
of continuing to speak of this particular maiden, speaks instead 
in a general way, and for a definite reason which we shall see 
soon, of a “‘virgin of Israel;’’’7° and finally v. 21a8b. With these 
editorial additions omitted, the form and character of the original 
mispat become all the clearer, and quite evidently conform in 
every essential way to the pattern of the old miXpatim. 

It is noteworthy that in this miSpat the judicial body con- 
sists of the elders of the town, sitting at the town gate, their 
regular place of assembly. We shall find that in practically all 
of these old mzSpatim preserved in Deuteronomy these elders 
at the gate constitute the regular judicial authorities, with full 
power to investigate thoroughly all cases laid before them and 
to fix the penalties and impose sentences. It was probably from 
their decisions, given while sitting as the local courts, that appeals 
were taken to the king by dissatisfied participants in the case.” 

A moment’s thought shows also that this mzSpat is the product 
of a period which was culturally relatively somewhat advanced. 
In the earliest stages of Semitic social evolution, as for example 
among the present-day Bedouin,’” the case would probably not 
have come before even. the elders of the town. The wronged 
husband would have brought the charge of delinquency against 
his wife directly to her family, who, if convinced of the correct- 
ness of the charge, would undoubtedly have put the maiden to 
death themselves, on the ground that the family honor had been 


x69 Notice that this motif of giving the maiden an evil reputation is omitted 
entirely in v. 17. 

170 The context shows that it is impossible to interpret bxrw nbyna as 
“the virgin of Israel.’’ Either we must interpret it as ‘‘a virgin of Israel,” 
i. e. ‘an Israelite virgin’ or else construe it as a collective, ‘‘the virgins of 
Israel’’; not impossibly we might even vocalize nbina. The latter interpretation 
seems the more probable because of the thought inherent in it of collective 
sin resting upon all Israel. 

17 Above, p. 134. 

172 Cf. Musil, op. cit., 208ff.; Burckhardt, Notes on the Bedouins and 
Wahdbys, 63. For the present-day procedure in Nablous, cf. Jaussen, Naplouse, 
83. 
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violated. Just this is the explicit statement with regard to the 
same offense in Lev. 21.9, and this is certainly the implication 
of the fact that the execution of the maiden here takes place at 
the door of her father’s house. The very fact that the case here 
is referred to the judicial authorities for investigation and decision 
implies a relatively advanced social organization and a definite 
community interest and participation in the case. 

Moreover, the provision for the payment of one hundred 
shekels*?3 of silver to the father of the woman in case the charge 
be proved false, evidences a definite social advance over the 
more primitive practice, as current among the Bedouin today. 
Such a false charge against a present-day Bedouin wife would 
have justified extreme measures against the husband on the part 
of her family, even blood-revenge or forcing the false accuser 
to flee for self-protection from his clan. Likewise the specification 
of a fixed sum of money evidences the existence of a definite 
money-system, in itself proof of relatively advanced cultural 
development. 

Careful examination of the editorial additions to the miXpat 
establishes with certainty that they are animated by a definite 
and significant purpose. The expression, 7279p yn nays), occurs 
after almost every one of the older miSpatim in Deuteronomy. 
In every case it is manifestly not a part of the original miXpat 


173 I, e. twice the amount specified in v. 29. Impliedly to falsely accuse a 
maiden of immoral conduct was considered an offense twice as great as to 
rape her. This is, however, easily comprehensible. The two miSpatim conceive 
in each case that the offence is not so much against the maiden herself as 
against her father and his honor and the honor of the family or clan. In case 
of rape the dishonor is easily compensated for by the offender paying the 
father what was considered undoubtedly the bride-price, and then taking the 
woman as his wife, and being deprived of the privilege of ever divorcing her. 
All this implies that in this case the entire procedure was one of simple mar- 
riage, only a little extraordinary in that the sexual relations began a bit 
prematurely, before the solemnization of the marriage and without the father’s 
consent. But in the other case the honor of the father’s house and clan had 
been badly blackened, even though the charge had been proved false. It was 
an insult which could be mitigated only by severe measures; therefore, very 
properly, the provision that, in addition to being publicly flogged, the offender 


must pay the father of the innocent maiden twice the sum prescribed for the 
case of rape, 
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itself, but is a Deuteronomic editorial addition, and establishes 
clearly the reason why these Deuteronomic editors extracted 
the miSpat from its original place in the old, pre-Deuteronomic 
mtSpat-corpus and inserted it intoits present placein Deuteronomy. 
yn here is the same expression which occurs so frequently in 
post-exilic Deuteronomic writings. It is an elliptical expression 
for the full phrase, which recurs constantly in these same writings, 
mim -yya yan, ‘that which is evil in the eyes of Yahwe.”’ It is the 
antithesis of the phrase which occurs with almost equal frequency 
in these same writings, 21u7 or MT -Yrya wn, “that which is 
good”’ or “right in the eyes of Yahwe.’’!”4 ‘‘That which is evil 
in Yahwe’s eyes” is those actions or conditions in the life and 
conduct of the people which are of an offensive nature. They 
are of either moral or ritual character. They are regarded as con- 
trary to the will of Yahwe and His purposes with Israel and to 
the standards of life and worship to which He would have Israel 
conform. 

Therefore this conduct and these conditions are utterly dis- 
pleasing to Him; and this divine displeasure, resulting from these 
breaches of conduct, has far-reaching consequences. These offenses, 
so the obvious implication is, incite Yahwe’s indignation and 
anger against not merely the sinning individual, but also against 
the entire people. In consequence He might allow His wrath free 
rein by giving Israel over, until such time as it would repent of 
its conduct and return to Him purified and regenerate, into the 
hands of a powerful and oppressive hostile nation. That these 
Deuteronomic writers represent Yahwe as having done quite 
frequently in Israel’s past history, particularly during the period 
of the Judges."75 Their obvious purpose in so interpreting or 


174 For mm oya yan cf. Deut. 4.35; 9.18; 17.2; 31.29; Jud. 2.11; 3.7, 12; 
4.1: 6.1; 10.6; 13.1; I Sam. 15.19; I Ki. 11.6; 14.22; Is. 65.12; 66.4; Jer. 7.30; 
32.30; 52.2, and passim. For a\07 or m7 orya wn cf. Deut. 6.18; 12.25, 
28; 13.19; 21.9; I Ki. 11.33, 38; 14.8; Jer. 34.15 and passim; cf. also Deut. 
12.8; Jud. 17.6; 21.5. Very significantly neither phrase is found even once 
in any pre-Deuteronomic writing. They are obviously characteristic Deuter- 
onomic expressions and voice a principle of far-reaching import in Deuter- 
onomic and post-Deuteronomic thought and theology. 

75 Cf. Jud. 2.11-14; 3.8; 4.1; 6.1 and passim. Moreover, in this connection 
the entire Deuteronomic framework of Judges becomes deeply significant. 
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rather reinterpreting, Israel’s past history is manifestly to point 
a lesson of great significance for the Israel of their own day, viz. 
that only through faithful observance of Yahwe’s laws by all 
the people and through punctilious conformity to the standards 
of conduct and to the various institutions which He has estab- 
lished, can the deliverance of Israel from the sad fate of conquest 
and exile and from the foreign power which was oppressing it 
at the time be achieved and Yahwe’s favor and protection be 


Its general and recurrent theme is set forth in Jud. 2.11-3.6. It is that because 
of its sins, and particularly the arch-sin of faithlessness to Yahwe and worship 
of other gods, Yahwe gave Israel over into the power of strong, cruel and 
oppressive enemies. In this subjection Israel suffered grievously. But its 
sufferings had disciplinary value, for they taught Israel, on the one hand, 
the enormity of its transgression against Yahwe, and, on the other hand, 
Yahwe’s power, justice and potential mercy and forgiveness. In time there- 
fore Israel repented of its sins and returned to Yahwe and was forgiven. 
Yahwe in turn raised up a deliverer for Israel, a judge, who threw off the 
oppressive yoke and restored Israel’s independence. So long as he lived he 
governed Israel and held it firm in its allegiance to Yahwe and in its faithful 
adherence to His laws. But after his death, when Israel was left leaderless 
anew, once again it returned to its evil ways; once again each man began to 
do ‘‘what was right in his own eyes’; and once again history repeated itself 
most literally, and Israel was given over to a new oppressor. Obviously, the 
implication is, the chief reason for Israel’s recurrent faithlessness and calamity 
is lack of permanent, divinely selected and divinely guided leadership. What 
Israel needed most therefore, was not a judge, nor even a series of judges, 
but a king, or rather an unbroken succession of kings, a dynasty, divinely 
commissioned and inspired; therefore the editorial summary of the import 
of the Book of Judges as reinterpreted by its late Deuteronomic editors, ‘‘In 
those days there was no king in Israel; each man used to do what was right 
in his own (i. e. not in Yahwe’s) eyes’ (21.25; cf. 18.1a; 19.1a). 

The historic background of this entire theory, this philosophy of Israel’s 
history it might almost be called, is perfectly clear. The principle that national 
calamity was not for destruction, but for the discipline of the sinful and faith- 
less nation and its eventual return to Yahwe and His forgiveness and restora- 
tion of it to independence and former glory, found its first positive expression in 
the later prophecies of Jeremiah. Furthermore, the picture of Israel needing 
a king to guide it aright and hold it firm in Yahwe’s way, could have taken 
shape only at a time when there was no king. Nay more, this concept of this 
supreme function of the king could hardly have arisen in a generation which 
still remembered distinctly the actual character of the kingship in the last 
two decades of the pre-exilic kingdom. The picture was undoubtedly suggested 
by the role of Josiah in connection with the Deuteronomic Reformation, but 
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assured to them thereafter. Disobedience and failure to conform 
would arouse Yahwe’s wrath once more and subject Israel anew 
to the great danger of again being conquered and exiled and 
again rendered tributary to an oppressive and cruel foreign power. 
Therefore it behooved Israel to know all the laws and to obey 
them most scrupulously. 

And another working of the disregard of the laws and institu- 
tions of Yahwe by Israel, and particularly those laws and institu- 
tions which were of a specifically moral or ritual character; such 
disobedience and neglect defiled both the people and the land, 


undoubtedly too it shaped itself only at some time after the end of the actual 
kingship in 586 B. C., and most naturally and probably in connection with 
the expected restoration of national independence and statehood under the 
leadership of a king divinely chosen and supported, who, after regaining 
freedom for the people, would establish a never-ending dynasty (cf. II Sam. 
7.15) and, together with his successors after him, would rule Israel wisely and 
firmly and hold it true to its allegiance to Yahwe and to His worship and 
way of life. 

It would seem almost as if this novel interpretation which this Deuteronomic 
framework puts upon the older literary nucleus of the Book of Judges made 
it a piece of campaign literature, a Tendenzschrift, designed to arouse the spirit 
of the people and make them await with confidence, and even induce them 
to labor as best they could, for the impending advent of the divinely commis- 
sioned king. It is difficult to avoid the conclusion that the goal of this propa- 
ganda was Zerubabel. At any rate it is beyond question that this Deuteronomic 
reinterpretation of Judges, through the new framework put about it and 
through internal reorganization, seemingly with considerable liberty in the 
matter of rearrangement of its various historical narratives, coming for the 
most part, from the early, tribal period of Israel’s settlement in Palestine, 
and with its peculiar concept of what was “evil in the eyes of Yahwe,’’ was 
the product of the period at the very end of the Babylonian exile, or, perhaps 
more exactly, of the early period of the restoration, say about 525 B. C. 

Obviously too, just this would be also the time of the Deuteronomic addi- 
tions or framework to the various miSpatim in Deuteronomy with which we 
have to deal. But if this be the age of this Deuteronomic framework of these 
mispatim, then, at least so far as the miSpatim themselves are concerned, they 
must date either from this same period or, if we are compelled to conclude, 
as we shall with the majority of the miSpatim with which we must deal, that 
they are older than the Deuteronomic framework, then the majority of the 
nuspatim themselves must certainly come from the pre-exilic period, and may 
well be, as we shall see, of pre-Deuteronomic origin, and, for the most part 
at least, if not altogether, of kindred origin with the miSpatim of C with which 
we have already dealt. 
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so that Yahwe could no longer consent to continue to dwell in 
their midst. This principle is expressed most clearly and specifically 
in Num. 35.34, a passage from the Priestly Code, and therefore 
setting forth the characteristic Priestly point of view. It occurs 
in connection with the Priestly legislation against bloodshed 
and its provisions for the cities of refuge. After denouncing 
unqualifiedly all bloodshed, on the ground that the blood of a 
slain man defiles the land unless atoned for by the blood of the 
murderer, the Priestly legislator charges the people, ‘‘You shall 
not render impure the land which you inhabit, in the midst of 
which I dwell; for I, Yahwe, am dwelling in the midst of the 
children of Israel.’’ The point of view of this verse is clearly 
not that of sojourn in the desert, but of actual residence in Pal- 
estine. Israel is dwelling within the land, and Yahwe.in turn 
dwells in Israel’s midst within the land, impliedly, of course, in 
the Temple in Jerusalem. Therefore, because of Yahwe’s presence 
in its midst, the land must not be defiled; for, impliedly, a deity, 
holy as Yahwe is, can not continue to dwell in a defiled land or 
place. Therefore, too, the annual ceremonies of purification of 
sanctuary, priesthood and people, from all manner of unwitting, 
presumptive sin and defilement on the annual Day of Atone- 
ment, or, more literally, of Purification.*7® 

This point of view and this theological principle are, of course, 
basic in the theology and legislation of the Priestly Code. But 
they are by no means peculiar to this Code. They are a principle 
and a practice resulting necessarily from the concept that Yahwe 
had actually and literally taken up His residence in the Temple 
in Jerusalem, in the midst of the land and the people. It is an 
idea which, we have shown elsewhere,” had begun to define and 
assert itself at the very earliest only in the Deuteronomic period, 
shortly before the exile, if in fact that early, as one result of the 
Deuteronomic Reformation and its program of centralization 
of national worship in the Temple at Jerusalem. What is prob- 
ably the first concrete and positive expression of this idea we 


76 Lev. 16; cf. also 20.3. For the effects of defiling the land and the conse- 
quent endangering of Yahwe’s or Israel’s continued residence in its midst, 
cf. Lev. 18.25, 27; 19.29; Deut. 21.23; 23.15; 24.4. 

«77 “The Book of the Covenant,” Part I, HUCA, V (1928), 50-58. 


[125] THE BOOK OF THE COVENANT, PART II 143 


find in Ezekiel’s picture of the departure of Yahwe, in the form 
of the kebod Yahwe, from the doomed Temple, preparatory to 
its conquest and destruction by the Babylonians, and in the 
same prophet’s complementary picture of the return of Yahwe, 
still in the form of the kebod Yahwe, at the end of the period of 
Israel’s discipline and regeneration, to the rebuilt Temple, in 
order to there take up again His permanent residence in Israel's 
very midst.’78 The same idea found positive affirmation by both 
Haggai and Zechariah, in their agitation for the rebuilding of the 
Temple.””? And this idea dominated practically all the thinking, 
theologizing and legislation of the post-exilic period, or at least 
of the first two hundred years thereof. 

To safeguard Yahwe’s continued and permanent residence 
in the Temple, in Israel’s midst, with all the guarantee of eventual 
complete salvation, assured independence, economic prosperity 
and political ascendency which it gave, perfect obedience to 
every one of Yahwe’s laws, even those seemingly most insignificant 
in character, and punctilious conformity to all of Yahwe’s institu- 
tions and standards of life were required of every individual Jew. 
The slightest deviation therefrom by any single individual, no 
matter how unimportant he might be, was evil in Yahwe’s eyes, 
and was therefore liable to have the effect of stirring up Yahwe’s 
anger against the entire people, or, what is merely the other side 
of the same medal, of defiling both land and people and com- 
pelling Yahwe’s withdrawal from His now unclean and desecrated 
dwelling-place, with all the misfortune and suffering which His 
withdrawal would entail for Israel, a people thus left without 
a god. 

Consequently every sin, every offense against the standards | 
of ritual cleanness and moral propriety, even though only by 
an individual, had a definite and important significance for the 
entire people. The sin of one man might incite Yahwe’s wrath or 
drive Him from the defiled land; and then the entire community 


178 Ezek. 1-11; 40-48; cf. in particular, 43.7ff. This assumes, of course, 
the correctness of the traditional theory of the date of Ezekiel, a matter which 
is nowadays beginning to be seriously questioned. 

179 Cf. Hag. 1.8f.; Zech. 2.15; 8.3, 20-22; cf. also Is, 2.3; Mic. 4.2. 
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would suffer.t8° Every sin therefore, no matter what its degree 
or character, had a positive community aspect. For every sin 
the entire community had accordingly a practical responsibility. 
It behooved the community to endeavor by every means in its 
power to restrain every individual member within it from sinning; 
hence so much of the minute, detailed legislation, both ritual 
and moral, of the Priestly Code in its various strata, and also 
of the post-exilic strata of the Deuteronomic Code, and hence too 
so much of the extreme rigorism of this Deuteronomic and 
Priestly legislation. And equally it behooved the community to 
see that no offense was disregarded, that every offender was 
properly, promptly and severely punished, both as a warning to 
others against sinning in similar manner, and likewise, there is 
good reason to believe, because the extreme punishment of the 
sinner, and even his or her death, acted as a kind of atonement 
for the sin and had therefore a positive expiatory force in behalf 
of the community at large.t8% 


180 Cf. Deut. 31.17, obviously a very late gloss, but none the less giving 
very illuminating expression to the thought that misfortunes befall Israel 
only when and because Yahwe, angered by its faithlessness, personally with- 
draws from its midst. 

1802 As has already been intimated more than once, this principle is most 
clearly expressed in the Priestly Code legislation in Num. 35.31-34, forbidding 
absolutely the acceptance of redemption money in the case of premeditated 
murder, but commanding instead that the murderer must be put to death; 
for only through his death can the land, in the midst of which Yahwe dwells, 
defiled by the blood of the murdered man, be restored to its pristine purity. 
Impliedly this is also the full implication of the Priestly legislation in Gen. 9.6, 
the form of which approximates rather closely that of the hog in Ex. 21.12. 
And in all likelihood this is also the implication of the fog in Ex. 21.12, the 
comparatively late date and Priestly authorship of which we have already 
posited, as well as the fact that it represents a substitution for an older and, 
not improbably, a somewhat milder miSpat which stood here originally. The 
fact that Num. 35.31 explicitly forbids the acceptance of redemption-money 
in the case of premeditated murder implies no doubt that in the period preced- 
ing this legislation the giving of redemption-money in such cases had been 
a not uncommon practice and that in this way the murderer’s life was spared 
to him. This Priestly legislation was clearly designed to terminate this practice 
and thus to provide not merely blood-revenge but also ritual expiation for the 
defiled land. Viewed objectively this Priestly legislation manifestly represents 
a reaction and reversion to what was in its outward aspects something very 
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Exactly these principles find definite and forceful expression 
in certain obviously exilic or post-exilic strata of Deuteronomy, 
and particularly in connection with the various miSpatim, both 
those of immediate Deuteronomic composition and those older 
miSpatim which have been extracted from their original miXpat- 
corpus and inserted into the Deuteronomic Code. All of them, 
without exception, define certain offenses which, for one reason 
or another, are regarded as particularly objectionable to Yahwe, 
as ‘“‘evil in Yahwe’s eyes,” and which must therefore be zealously 
guarded against lest Yahwe be angered and evil consequences 
result for Israel.18 In particular the expression bxtwny yan maya 
or 7279p occurs ten times in Deuteronomy,'® and only in Deu- 
teronomy, and only as the climax of various miXpatim. It is used 
in absolutely no other connection elsewhere in the Bible, and 
indicates manifestly the handiwork of Deuteronomic editors.?® 
And, with but one very questionable exception," this phrase 
is invariably associated with the imposition of the death penalty.*% 


similar to the original, or at least a very early stage of the institution of 
blood-revenge. 

r80b Cf, Mal. 2.17. 

181 13.6 (death of the false prophet); 17.7 (death of the person who seduces 
to apostasy); 17.12 (death of the person who refuses to abide by the decision 
of the supreme judge); 19.13 (death of the murderer; cf. also 21.8-9); 19.19 
(death [cf. note 183] of the false witness); 21.21 (death of the rebellious or 
degenerate son); 22.21 (death of the non-virgin); 22.22 (death of the adulter- 
ers); 22.24 (death of the betrothed maiden and her paramour); 24.7 (death 
of the kidnapper of a fellow-Israelite). ; 

182 So also Jirku, Das weltliche Recht im Alten Testament, 60. 

183 19.19. Here the command is merely to do to the false witness as he 
had purposed to do to the man whom he had falsely accused. Undoubtedly, 
however, the one thought contemplated here is death. But if this be granted, 
then the evidence is cumulative and incontrovertible that, just as we have 
already concluded (above, pp. 72-77), the lex talionis in v. 21b is not original 
here, but was inserted by some late editor or glossator who completely misun- 
derstood the real import of this law. 

184 In three of the ten cases the specific provision is made that the guilty 
person shall be stoned to death. In the remaining seven cases no particular 
form of execution is specified. It is, however, fair to presume that in all of 
them the death sentence was imposed in like manner, by stoning. In all like- 
lihood this particular method of execution was employed for a definite reason. 
As has been said, the guilty person was in these cases something more than 
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The obvious implication is that the death of the particular offender 
in each case removes from the midst of the people the defilement, 
the evil, resulting.from the crime or sin. The crime or sin has 


an ordinary criminal. He was a defiled and defiling person as well, the object 
of Yahwe’s wrath: (Probably, as we have already intimated [above, pp. 89-91], 
for practically the same reason, because it was supposedly possessed by a 
dangerous and defiling evil spirit, the habitually goring ox was commanded 
to be killed by stoning [Ex. 21.29].) Execution by hanging, impaling (cf. Num. 
25.4; II Sam. 21.9), burning or any other conventional means, would have 
necessitated physical contacts between executioners and executed, and this 
would in turn, in theory at least, have transmitted the defilement from him 
to them. This was avoided in execution by stoning, since in this there was no 
direct physical contact between executioners and executed. And even more, 
as we have seen, these offences had something of a social nature in them. 
The defilement which the offence had called forth rested not only upon the 
offender himself, but also to a degree upon the entire people or community. 
Through the act of casting the stones from their hands upon the body of the 
offender, whatever of defilement rested upon them was thought, no doubt, 
to be loaded upon the condemned man. This too may be a partial reason for 
the late provision in 17.7 that the witnesses must cast the first stone; presum- 
ably the defilement of the witness of such an offense was more direct and in 
greater degree than that of the community at large. 

If this general conclusion be correct, then it follows that the death in this 
manner of the condemned person had something, and perhaps even much, 
of an expiatory, scapegoat character (cf. note 159). This would account for 
the otherwise seemingly extreme severity of the sentence, particularly in 
such a case as that of the rebellious or degenerate son (21.21). This will make 
clear too why not infrequently (13.9; 19.13, 21) the injunction is added, ‘‘Thine 
eye shall not pity” (cf. also 7.16). 25.12 is the only case in which this phrase 
is used other than in connection with the death sentence; but even there it is 
apparent that the sentence imposed is extremely severe. Obviously the very 
use of this phrase indicates that the legislators were fully aware of the severity 
of the sentence, but felt that the end purposed, viz. the prevention of all 
unseemly or criminal conduct in Israel, in order to safeguard the presence of 
Yahwe from all defiling evil, justified and even necessitated these extreme 
measures. (It is noteworthy too that, with the exception of Gen. 45.20, in 
which too it is used in a decidedly different connection, the expression xb 
729 dInn is found only in Ezekiel or in later Biblical writings.) This too is 
clearly the reason why, in the Priestly, and therefore likewise post-exilic, 
legislation in Num. 35.31-34 what was obviously the current, milder and 
culturally more advanced practice of accepting blood-money for a murder 
was specifically abrogated, and the older and culturally more primitive prac- 
tice of blood-revenge was reinstituted. The blood of the murdered man defiled 
the land (cf. Deut. 21.1-9). To accept blood-money would be tantamount to 
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defiled, not only the criminal, but also the entire people with him. 
The death of the offender has therefore an expiatory effect in 
behalf of the people.t®s 


acquiescence in the continuation of the defilement of the land. Only through 
the death of the murderer could the crime be expiated and the defiled land 
be purified (cf. also Gen. 9.6 [likewise P]). And since Yahwe dwells in the 
midst of the land, the land must be kept pure at all costs. Therefore the 
reversion to the older and more primitive and cruel practice. Here the expia- 
tory character of the execution of the criminal is particularly apparent. 

In this connection too the provision in Num. 35.25 that the manslayer, 
who has killed a person unintentionally, shall reside in the city of refuge 
continually until the death of the high-priest becomes meaningful. It implies, 
undoubtedly, that if during this period he ventures forth from the city of 
refuge and is met by the ‘“‘blood-avenger”’ and is slain by him, no sense of 
crime and no consequent punishment shall attach to the latter. Only after 
the death of the high-priest could the manslayer leave the city of refuge and 
return to his home with impunity. Manifestly, it is implied here, the death 
of the high-priest serves in a way as an expiation for the blood which has 
been shed; and, of course, blood thus expiated no longer needs to be avenged. 
(Cf. Kaufman, ‘‘Probleme der israelitisch-jiidischen Religionsgeschichte,”’ 
ZAW, 7 {new series] [1930], 29, note; Nicolsky, ‘‘Das Asylrecht in Israel,” 
tbid., 167-172.) 

Quite probably in this practice of putting to death by stoning a criminal 
or sinner, whose guilt was thought to defile the entire community, and whose 
death therefore served as an expiation by the community, we may find the 
origin, or at least one of the origins of the practice, attested for all parts of the 
Semitic world, both ancient and modern, of erecting cairns or stone-heaps over 
graves, real or fancy. It seems highly probable that a person:so executed was 
left lying on the spot where he had fallen, and the stones cast at him were left 
lying and were even gathered and heaped up above the corpse. The weight 
of the stones above the corpse was thought to keep it down and prevent its 
ghost from wandering about as an evil spirit, troubling the neighborhood. 
(For the thought of stones resting upon a corpse weighing it down as a heavy 
burden, cf. Musil, Arabia Petraea, III, 449; also Bertholet, Kulturgeschichte 
Israels, 98.) Each passer-by would cast a stone or pebble upon the heap and 
thus remove from himself whatever defilement rested upon him and transfer 
it to the stone-heap and the evil one who rested beneath it. At the same time 
he would protect himself thereby from danger of an attack by the evil spirit. 
In this way these stone-heaps would grow in time to cairns of considerable size. 
This interesting subject of stone-heaps such as these in the Semitic world has 
been treated most fully by Doutté, Magie et Religion dans Il’ Afrique du Nord, 
421-434, For evidence of the practice in ancient Israel, cf. Prov. 26.8 and 
Griineisen, Der Ahnenkultus und die Urreligion Israels, 269. 

18 This too is unquestionably the implication of the phrase frequently 
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Returning now to the miSpat in Deut. 22.13-21, we realize 
in the first place that the phrase Janpo yan nays in v. 21b must 
be RD. And in the second place we understand too the full import 
of the obviously editorial, explanatory statement of v. 2lay, 
that the guilty maiden has wrought wantoness in Israel. The 
implication is that all Israel is affected by and is even in a way 
a partner in her crime, or at least in the evil effects thereof; there- 
fore the extreme severity of the penalty prescribed. This too 
must be the implication of the editorial insertion in vv. 14a8 
and 19ay; for by giving this particular maiden an evil reputation 
the husband has likewise attached something of this same reputa- 
tion to all the maidens of Israel.t® It is clear therefore that these 
post-exilic Deuteronomic editors have extracted this miSpat 
from its original place in the old mzSpat-corpus, just because it 
defined what seemed to them a particularly heinous offense, and 
one therefore displeasing in the extreme to Yahwe, truly ‘‘evil 
in His eyes.’’ They took over the old mzSpat bodily and, prac- 
tically without any internal change, they gave it a characteristic 
Deuteronomic setting and thus made it a forceful expression of 
their peculiar, post-exilic, theological, legislative point of view. 


occurring in the Deuteronomic framework of these mzSpatim, ‘‘And all Israel 
shall hear and fear, and never again do after the manner of this evil thing’’ 
(13.12; 17.13; 19.20; 21.21). In effect it is tantamount to the prescription in 
27.15-26 that to each curse uttered by the Levites the people must respond 
“‘Amen.’’ Thereby they tacitly agree to submit themselves to the prescribed 
punishment in case they themselves become guilty of the sin in question. 
(For this import of the recital of ‘‘Amen” cf. Max Weber, Das antike Juden- 
tum, III, 85, note 1; Hempel, ‘Die israelitischen Anschauungen von Segen 
u. Fluch,” ZDMG, 4 [new series] [1925], 98. According to the rabbis the 
recital of Amen served a three-fold purpose, [a] it confirmed an oath [in case 
A invoked a curse upon B and the latter then said ‘‘Amen”’]; [b] it implied 
acceptance [in case A said to B, ‘‘May so and so happen to you, if you have 
done such and such a thing,” and to this B answered ‘“‘Amen’’}; [c] it implied 
affirmation [if A said to B “Amen,” it meant, ‘‘May your word be fulfilled’’], 
Sebu‘ot, 36a; Num. Rabba, IX, 46; cf. also VIII, 6; ‘Aboda Zara, 65a; also 
First Apology of Justin Martyr, LXV |in The Ante-Nicene Fathers (ed. Roberts 
and Donaldson, 1885)], p. 185, ‘‘This word Amen answers in the Hebrew 
language to YévolTo (so be it).’’].) 

*86 Therefore Yxtw noina by, “upon a virgin of Israel’’; or, as already 
suggested, should we perhaps vocalize nbina?; cf. note 170. 
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Obviously too exactly the same procedure obtained with the 
next miSpat, in v. 22. The two miXpatim are so intimately related 
in subject-matter that the conclusion is inescapable that in the 
original miSpat-corpus they stood in immediate juxtaposition. 
Just as the miSpat in vv. 13-21, and particularly in vv. 20-21, 
deals with the case of the married woman who was found guilty 
of fornication before marriage, so the mzSpat in v. 22 deals with 
the case of the married woman and her paramour caught in the 
act of adultery. This too is naturally an offense basically dis- 
pleasing to Yahwe,'? and therefore the death penalty is pre- 
scribed for both offenders. Here too the characteristic Deuter- 
onomic clause is appended to the original miSpat, yrn naya) 
bsawn. Impliedly the death of the two offenders expiated the 
crime for the rest of Israel.788 

Having thus dealt with the cases of the maiden who was found 
at marriage not to be a virgin and of the married woman who 
committed adultery, naturally the next case to be dealt with in 
the logical development of the thought is that of the maiden 
betrothed but still unmarried who likewise lost her virginity 
before marriage. Obviously this case falls under two heads, viz. 
whether this happened with or without the consent of the maiden. 
This question is dealt with accordingly in the very next miSpat, 
in vv. 23-27, and under these two heads. The miSpat is therefore 
composite, and falls into two sections, vv. 23-24 and 25-27. The 
distinction drawn between consent of the maiden and lack of 

187 Already in the Decalogue, Ex. 20.14; Deut. 5.17. 

188 22aB also RD. Among the Bedouin the death of both parties is the 
penalty for adultery. The execution may be by either the father or brother | 
of the woman, or else by her outraged husband. For these deaths there is 
no penalty of blood-revenge, particularly if both parties are killed, since it 
is held that the blood of the one compensates for the blood of the other. 
(Burckhardt, Notes on the Bedouins and Wahdbys, 63, 159; Musil, Arabia 
Petraea, 111, 210; Kennett, Bedouin Justice, 134.) In significant contrast to 
this Bedouin practice the execution of the adulterers here is no longer the 
concern of either the father or brothers of the woman, nor yet of her husband, 
but is entirely, so it seems, a matter for the state or society. On the one hand, 
this evidences a considerable cultural advance over the Bedouin practice; 
and, on the other hand, it may be regarded as evidence that the crime has 
not merely personal, but also strong social implications, and that the death 
of the two guilty parties has expiatory force on behalf of the people at large. 
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consent is purely an artificial one, as it needs had to be, since, 
presumably, there was no witness to the act; if the act was com- 
mitted in the town, where impliedly help was always ready to 
hand, it was inferred that the maiden had not cried out in self- 
defense, but must have consented freely, for otherwise help 
would have been forthcoming. But if the crime was committed 
in the open country the maiden was given the benefit of the doubt; 
it was assumed that she had cried for help, but to no avail, that, 
in other words, this was a case of rape, and that she was powerless 
against her attacker.1®9 

In the first case both parties to the crime had to be put to 
death by stoning.'®° This sentence was executed at the town gate, 
presumably because that was the ordinary place of execution, 
as of all public affairs, and perhaps also because of the implica- 
tion that the whole town had been defiled by the crime, and 
therefore the death of the sinners at the gate made expiation 
for the whole town.'* Certainly this is the implication of the 
RD addition in v. 24b, the characteristic and significant maya) 
427p9 yin. In the second case only the man is executed, of course, 
since he alone was adjudged guilty. Nothing whatsoever was 
done to the maiden. The miSpat does not specify the manner of 
the man’s death here, but it is safe to presume that it too was 
by stoning, at least in the Deuteronomic application of the 
mispat.?% 


x89 For exactly the same distinction in Hittite law, cf. CHt, §83. 

*99 In other words, the crime is treated as adultery, according to the 
provision in v. 22, and the betrothed maiden is regarded as belonging to her 
prospective husband quite as much as if she had been already married to him. 

t Cf. also the import of the execution at the door of the father’s house, 
iin Vea 

*# In this miSpat there is a confusing use of the second person plural 
(onxxim and onbpo) in v. 24a) and the second person singular (naya in v. 24b 
and »vyn in v. 26a). This need, however, occasion no difficulty. They are 
both obviously the result of Deuteronomic editorial revision and expansion of 
the original miSpat. This used undoubtedly the third person plural in the 
impersonal sense in prescribing the death penalty, just as we find it still used 
in vy. 21. (So also Hempel, Die Schichten des Deuteronomiums, 230, note 2.) 
For this, not at all unnaturally, RD substituted the second person plural 
(cf. also 19.19). On the other hand, the second person singular in v. 24b 
is characteristic of the recurring Deuteronomic phrase, which we have already 
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Then, having disposed of the case of the rape of a betrothed 
maiden, the next question to be discussed in the logical unfold- 
ing of the law is that of the rape of the maiden as yet unbetrothed. 
This is treated accordingly in the very next miXpat in vv. 28-29. 
We have already discussed this miSpat in considerable detail. 
The important thing to realize here is, as we have shown, that 
the miSpat in Ex. 22.15-16, once unquestionably a unit with 
the miSpat in Deut. 22.28-29,'93 and both following immediately 
upon the complex miSpat in Deut. 22.23-27, bears to the miXpat 
in vv. 23-24 exactly the same relationship which the mzSpat in 
vv. 28-29 bears to the miSpat in vv. 25-27; just as the latter 
deal with the question of rape, in which the maiden is forcibly 
violated, so the former treat of the question of seduction, in which 
the consent of the maiden is assumed. In fact, as we have seen, 
it is impossible to understand Deut. 22.28-29 and Ex. 22. 15-16 
fully and to comprehend how the distinction between the con- 
sent and lack of consent of the maiden was determined in each 


discussed. Not infrequently it follows directly upon either the third person 
plural (21.21) or the second person plural (19.19), and almost invariably 
indicates either that the passage in which it occurs represents an addition by 
a Deuteronomic editorial hand, as here, and wherever this same clause occurs, 
or else the independent composition of the entire law by a late Deuteronomic 
writer or editor, as, for example, in 13.9-19; 17.2-5. This may indicate also 
that the whole of v. 26, and not merely v. 26b, is RD, and that only v. 25 
belonged to the original mzSpat. It is self-apparent that v. 26a is not absolutely 
essential to the mzSpat, since its thought is already implied in v. 25. 

Likewise in this miSpat v. 24b is certainly RD, while vv. 24a8 and 27, 
both of an explanatory, and therefore non-essential character, may likewise 
be RD. It is noteworthy too that v. 26b presupposes likewise another mzSpat, 
either that which we now find in 19.11—13 or its original, or the original, 
however it may have been worded, of Ex. 21.12. 

193 Perhaps the fact that the offence in these two mi%patim was appar- 
ently not regarded as altogether heinous, not as ‘‘evil in the eyes of Yahwe,”’ 
and therefore not necessitating the death penalty, may have had something 
to do with the separation of these two closely related miSpatim and the transfer 
of the one to Ex. 22.15-16. Certainly Deut. 22.28—29 is here only because of 
its connection with the other marriage-sexual relations-miSpatim in the 
original, pre-Deuteronomic corpus, and not because of any direct relationship 
to the Deuteronomic problem of ‘‘purging the evil from Israel’s midst”’ through 
the execution of the guilty person. Accordingly we find here no trace whatso- 
ever of Deuteronomic editorial amplification of the original miSpat. 
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case unless we assume that the principle, enunciated in the m7Spat 
in vv. 23-27, applies likewise to these two miSpafim, or rather 
to this actual complex miSpat, as it obviously would be if we would 
transpose Ex. 22.15-16 to a position immediately after Deut. 
22.28-29, viz. the distinction between the act being committed 
in the town or out in the country. 

It is clear therefore that not only does the mSpat in Ex. 22. 
15-16 constitute a complete unit with the miSpat in Deut. 22. 
28-29, and that in fact the two together constitute a single, 
complex miSpat, dealing with two phases of one and the same 
question, but also that this complex miSpat constitutes equally 
a unit with the parallel complex miSpat in vv. 23-27, and that 
both of these miS%patim in turn constitute both a legal and a 
literary unit with the closely related miSpatim in vv. 13-22. 
All these miSpatim, dealing with the one central theme of marriage, 
or rather of improper sexual relations both before and after mar- 
riage, constituted a closely related, systematically organized, 
logically unfolding body of law, the unity of which is totally 
incomprehensible in its present settings in C and in Deuteronomy, 
where not the slightest connection with the legislation which 
immediately precedes or follows in either code is discernible.*% 
This unity is comprehensible only on the assumption that all 
these laws once stood together in an old, pre-Deuteronomic 
corpus of miSpatim, the existence of which, on the basis of 
various indications here and there, we have already posited. 

The very next miSpat in Deuteronomy occurs in 24.1—4. It too 
deals with a question of marriage and of forbidden sexual relation- 
ship. It says this: If a man marries a woman and has marital 
relations with her, and then if she becomes displeasing to him be- 
cause he has found in her something improper, and he writes for 
her a bill of divorce and puts it in her hand and sends her forth 
from his house, and she goes forth from his house and in time 
becomes the wife of another man, and this second husband then 
conceives a dislike for her and also writes a bill of divorce for her 


*94 23.1 is unquestionably a late insertion, attracted to this particular 
place because it too deals with a forbidden marital or sexual relationship. 
The influence of H, or at least of H legislators, is readily discernible here in 
both style and content; and the law is certainly not a mispat. 
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and puts it in her hand and sends her forth from his house, or if 
this second husband, who had married her, dies, then her first 
husband who had divorced her, may not remarry her. So far the 
mispat proper. What follows in v. 4a8b is unquestionably the 
work of the Deuteronomic editor who incorporated this pre- 
Deuteronomic miSpat into its present place in this code. 

For that this miSpat is unquestionably of pre-Deuteronomic 
origin is proved by the fact that its content is cited by way of 
illustration in Jer. 3.1.195 And while Jer. 3.1 is not as detailed as 


195 This is undoubtedly the implication of the otherwise altogether meaning- 
less 1oxd at the beginning of the v. Seemingly the word stands entirely without 
any government or connection. For this reason most commentators would 
regard it as a gloss and omit it, particularly since it is missing in most of the 
versions. It is, however, much simpler to regard it as original here, and then 
to account for its omission from the versions by the assumption that they 
failed to appreciate the full implication of the word here and so naturally 
regarded it as superfluous and so omitted it, than to regard it entirely as a 
very late and meaningless gloss, which crept into MT so very late that it did 
not affect the versions which reflect the older and more original text. Here 
snxd is undoubtedly equivalent to ‘‘It has been said” (cf. Matt. 5.31, 33, 38, 
43; Luke 2.24; 4.12), and implies that what follows is a quotation from some 
older source. (More frequently quotations, particularly from the Torah or 
the later canonical writings, are introduced by ‘‘As it is written, etc.’’ cf. 
Josh. 8.31, 34; 23.6; I Ki. 2.3; Dan. 9.13; Ez. 3.2, 4; 6.18; Neh. 8.14; 13.1; 
passim in the N.T.; cf. also the Rabbinic 21n22. The use of xd here instead 
of 31nd or something corresponding to this may perhaps reflect an earlier 
method of citing a quotation.) 

The fact that 1ox> here unquestionably indicates that the prophet is 
quoting from an older source is very significant. Scholars are agreed with 
practical unanimity that this particular address of Jeremiah comes from the 
earliest period of his prophetic activity, probably from the year 626-625. 
In such case it is obviously older than the oldest stratum of Deuteronomy, at 
least in the form in which for the first time it became publicly known and 
subject to quotation, even by the prophet, in 621 B. C. It follows from this 
cogent fact that Jeremiah must have quoted this miSpat, not from this passage 
here in Deuteronomy, even if we could assume that it is a part of the oldest 
stratum of the book, but from some older source; and this older source could 
have been, of course, only an old, pre-Deuteronomic mispat-corpus, such as 
we have posited. (Cf. also his obvious reference in 2.34 to the miSpat in Ex. 
BDA) 

Furthermore, most commentators, following the majority of the ancient 
versions (cf. Volz, Der Prophet Jeremia, in Sellin, Kommentar zum Alten 
Testament, X, 35), would emend y.x7 to AwNn on the assumption that the 
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is Deut. 24.1-4, there is ample reason for believing that the 
prophet had in mind this miSpat itself, although, of course, 
quoted, not from‘here, but from an older, pre-Deuteronomic 
mispat-corpus, and not merely an older custom or practice of 
which this m7Spat is the expression. There is, however, no need 
to suppose that the wording of the miSpat with which the prophet 
was acquainted contained also what we now find in v. 4a(b. 
V. 4b expresses an idea which we have found to be characteristic 
of the point of view of the post-exilic Deuteronomic editors, viz. 
that of the defiling of the land through the disregard of the 
provisions of the miSpat, so that Yahwe’s continued residence 
therein would be rendered impossible. And, quite obviously, 
something similar to this is the import of v. 4a{.19° 


original read merely 'n7._ Certainly this is ingenious and apparently has much 
in its favor, for the present reading of MT, prsn, makes no sense whatever 
in this connection. Actually, however, even with the reading nwxn ay adds 
little to the thought, unless we may interpret 4)n in the sense “‘to be forbidden 
because defiled.’’ Moreover, the fact that in vv. 2b and 9a 43m is used again 
in connection with y1n7 seems to render this emendation improbable. Actually 
v. 1b could follow logically and without the feeling that anything was missing 
directly upon v. laaB. 1a would then be a gloss inserted under the influence of 
Deut. 24.4b. Also vv. 2b-3a and 9a might likewise be regarded as glosses, 
emanating from the same hand as v. lay. In fact vv. 2b—3a and 9a seem very 
definitely to interrupt the development of the thought. prnz in v. lay is then 
in all likelihood original, and nwnn of the versions represents a late attempt 
to reinterpret in what seemed a fitting manner a passage which these translators 
did not fully understand and which appeared to them to express an incongruous 
thought. 

These considerations are of some importance for this study. We have 
contended that those passages which follow upon the Deuteronomic miSpatim 
and which seek to guard against the possible defilement of the land are late, 
post-exilic editorial additions to the original mSpatim. But Jer. 3. lay, 2b-3a 
and 9a express this very idea quite clearly and forcibly. If these passages 
were original here and the actual utterances of the prophet it would tend to 
disprove our contention that the entire idea of the defilement of the land is 
post-exilic. It is significant therefore that on quite independent grounds we 
have established the strong probability that they too are late, post-exilic 
glosses, inserted here no doubt to bring the thought of this passage into 
harmony with established, post-exilic doctrine. 

196 The expression mayin here used is interesting indeed, and not without 
prime significance for our study. It is quite a characteristic Deuteronomic 
expression, In the Biblical literature earlier than Deuteronomy and Jeremiah 
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When we consider what remains after the separation of this 
obviously editorial material, viz. the miSpat proper, we find that 
it presupposes certain old and established practices with regard 
to divorce procedure in ancient Israel. Apparently the husband 
had full right of divorce, particularly if he found cause therefor 
in his wife’s irresponsible and perhaps impliedly immoral con- 
duct.'9% Whether a woman could be divorced without cause is not 


it occurs only four times (Gen. 43.32; 46.34; Ex. 8.22; Is. 1.13). It is used 
with increasing frequency in Deuteronomy, Jeremiah, Ezekiel and post-exilic 
literature. It seems to have connoted originally an act of essentially ritual 
character originating in the cult of some foreign deity, and which is therefore 
repugnant to Yahwe; therefore the secondary verb-formation of the noun, used 
in the P7z‘el, ‘‘to regard some one or something as nayin,’’ as therefore displeas- 
ing to Yahwe and in consequence denied admission into or use by the religious 
community of Yahwe. Eventually, notably in Proverbs and in a few passages 
in Deuteronomy, as for example here and in 25.16, the term is applied to acts 
ethically improper, and therefore displeasing to Yahwe. Naturally it is diffi- 
cult not to regard all such passages in which the word has this ethical conno- 
tation as late. In this particular passage this conclusion would apply, of course, 
only to the obviously editorial addition in v. 4a’. It should be noted too that 
strong though the term undoubtedly is, it seems not to be as strong and abso- 
lute as the phrase mm -»ya yrn, ‘that which is evil in Yahwe’s eyes’’; for, as 
we have seen, in almost every case the person who does ‘‘that which is evil 
in Yahwe’s eyes” is put to death, while the person who commits a fo‘ebah 
is represented merely as being hateful to Yahwe. Only once is the death 
penalty prescribed for the person who commits a to‘ebah (Lev. 20.13, where 
presumably the crime described has not only an ethical, but also a distinctively 
ritual character, with reference no doubt to the practices of the galli, the 
devotees of the Syrian mother-goddess). 

1962 Actually it is by no means certain that 7279 nny implies something 
quite as strong as this. The expression is used in only one other Biblical 
passage, Deut. 23.15, a passage which is demonstrably late post-exilic. There 
it seems to connote “‘something disgusting or defiling,” disgusting or defiling 
‘both because of its inherent, repulsive character and also because it is associated 
in some way with the condition of physical nakedness (miny from the stem 
nny, ‘‘to be naked’’). Here in 24.1 the expression.may therefore mean nothing 
more than ‘‘something disgusting, something which provokes repulsion.” 
Certainly it need not connote something as strong as ‘‘immoral conduct,” 
although, on the other hand, it is by no means impossible that it should have 
connoted this. Seemingly Matt. 5.32 interprets Deut. 24.1-4 as implying that 
327 nny meant only adultery, and that therefore adultery alone constituted 
ground for divorce. This interpretation is, however, certainly incorrect, since 
Deut. 22.22 prescribes specifically the death penalty for adultery. Assuming 
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indicated here, but this may perhaps be inferred from Ex. 21.7-11. 
The wife apparently had no right of initiative in divorcing her 
husband."97 Three‘acts seem to have been essential to the formal 
ceremonial of divorce; the husband had to write a bill or declara- 
tion of divorce,'?* he had to himself put it into his wife’s hand, and 
he had to bid her or cause her to leave his house. Seemingly with- 
out the performance of all three of these acts the divorce was not 
valid. All this is clearly old, established procedure which this 
mispat takes for granted, and for which therefore it does not 
need to legislate.' 

The miXpat itself deals only with one question, viz. can a man 
remarry his divorced wife, who has in the meantime been married 
to a second husband and whose second husband has either died 
or has himself divorced her. The answer is that he may not 
remarry her.?°° It is difficult to determine the age and the social 
conditions which might have called forth this particular law.?°% 


the original legislative and literary unity of these pre-Deuteronomic marriage- 
muisxpatim, it follows that 127 nny here can, at the very most, imply only some 
improper or immoral conduct of less magnitude than adultery, yet sufficiently 
heinous to justify divorce. But it must be borne in mind that equally 727 niny 
here may imply no more than the development of some physical quality or 
defect on the part of the wife which renders her repulsive to her husband. 

In all likelihood, however, the entire clause, 127 nny 73 N¥D °D, is not 
original in the mzSpat, but is rather a late gloss. It is altogether unessential to 
the thought of the miSpat, but seeks rather to explain or motivate the miSpat 
in the manner which, we shall see, was characteristic of the post-exilic, Deuter- 
onomic legislators and editors. 

197 In Ex. 21.11 also the implication with regard to the practical procedure 
is much the same, viz. that the slave-woman gained her freedom only if she 
could prove, no doubt before the proper legal authorities, that her husband- 
master did not fulfill all his marital duties. Here, quite obviously, the woman 
had to take the initiative in bringing the charge against her husband-master, 
but the award of freedom came from him. 

798 For the bill of divorce cf. Is. 50.1; Jer. 3.8; Matt. 5.31f.; Mark 10.4. 

199 Contrary to the opinion of quite a number of commentators. 

200 Just the opposite to the established practice of Islam, as recorded in 
the Koran (Sura 2, 229f.). 

00a Perhaps a little light may be shed upon the question of the social 
background of this miXpat if we ask just what purpose did it serve and whom 
was it designed to protect. Offhand it would seem that the miSpat was designed 
to protect the woman against too hasty and unreasonable divorce by her 
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Comparison of this law with the marriage relations existing be- 
tween David and Michal?” and those between Hosea and his 
adulterous wife? have been made by scholars. But certainly 
not the first case and perhaps also not even the second offers a 
sufficiently close parallel to the condition dealt with in this 
mispafs to warrant any positive or far-reaching conclusions. 


husband, by warning him that in case she thereupon married a second husband 
remarriage with her would become forever impossible. But this can scarcely 
have been the purpose, for the mzSpat interposes no obstacle in the way of 
immediate remarriage or remarriage at any time, just solongas the wife has 
not yet contracted a marriage with a second husband. It may be that the 
miSpat was designed to imply that such a remarriage would have been regarded 
as incestuous, for through the divorce and the subsequent second marriage 
the woman had rendered herself fame’, i. e. eternally taboo or forbidden to 
her first husband. Just this is the implication of 7Noum IWR INN, even though 
the phrase be certainly RD. But granting that this may well have been the 
idea which the post-exilic age, with its highly refined system of forbidden 
sexual and marriage relations (cf. Lev. 18 and 20) put upon this miSpat, as 
the just cited RD gloss seems to indicate, it does not follow by any means 
that this must have been the original import and purpose of the miSpat. 
It may well be that the person whom this miSpat was designed to protect was 
the second husband; for we may readily conceive that cases may have arisen 
frequently where A in a moment of anger divorced his wife, even though 
normally he loved her dearly, and that she in turn, in resentment against A, 
would speedily contract a second marriage with B. But in time the old love 
between A and his former wife might reassert itself and they desire reunion. 
B, the second husband, was the obstacle to this, and unless B was willing to 
divorce his wife for this purpose, remarriage with A would have been impossible. 
Not at all improbably therefore, in order to achieve this end, the wife might 
easily have come to behave towards B in such manner that continued living 
with her would have been extremely unpleasant and difficult, and B would 
thus be forced eventually to divorce her. Or not impossibly even A and his 
former wife might have conspired and contrived to have B put out of the way 
in some manner. It is quite plausible that it was just in order to put a stop 
to such possible acts or crimes as this that this miSpat was originally framed. 
Cases such as this are by no means without parallel in Oriental history and 
literature. 

201 T, Sam. 18.17ff.; 19.11ff.; II Sam. 3.13-16; 6.20-23. 

202 Hos, 1-3. 

203 The former was a case of beena rather than of ba‘al marriage (cf. my 
“‘Beena Marriage [Matriarchat] in Ancient Israel and Its Historical Implica- 
tions,’’ ZA W 6 [new series] [1929], 97). The latter case is too vague and uncer- 
tain in its details, and seems, moreover, to have been primarilya case of adultery. 
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Rather from the internal conditions of this miSpat must the 
attempt to determine its date be approached. 

It is clear that this mzpat presupposes a detailed, long-estab- 
lished and conventional procedure or ceremonial of divorce, such 
as could have eventuated only after a fairly long and complex 
evolution of the institution of ba‘al marriage in Israel.? As I 
have elsewhere endeavored to show,?°s this type of marriage 
became dominant in Israel, and therefore this evolution could 
have become positive and systematic, only from the time of David 
on. In all likelihood quite some time must have been required 
for this established divorce procedure to evolve and to become 
conventionalized in the manner assumed in this miSpat. Man- 
ifestly, however, the practice had become firmly established and 
this particular miXpat had been formulated before the time of 
Jeremiah. Inasmuch as this miSpat represents the final stage in 
the evolution of this complex divorce procedure and legislation, 
it is more likely the product of the latter half of the period inter- 
vening between David and Jeremiah than of the first half. There 
is, however, no necessity whatever for assuming that Jeremiah 
was acquainted with this law from having read it here in its 
present position in Deuteronomy, and for inferring from this 
that this miSpat must have been an integral part of the original 


However, the fact that Jer. 3.1ff. applies this miSpat to a case where the wife 
does not contract a second marriage but merely commits adultery with lovers 
other than her husband may perhaps justify the correlation of this miSpat 
with Hosea’s marriage. Hosea’s remarriage, or at least his taking back of 
his faithless wife with a view to possible eventual remarriage, even though 
she had had relations with other men during the period of her divorce, would 
be then in direct contradiction to the provisions of this miSpat. This would 
mean then that this mzSpat could have evolved only in the period between 
Hosea and Jeremiah. This conclusion agrees completely with that which we 
draw upon the basis of more general considerations, even though this correla- 
tion of this miSpat with Hosea’s remarriage is, as has been said, rather pre- 
carious, 

204 The so-called Old Oriental law codes offer no parallel to this practice 
of divorce whatever. Jirku (Altorientalischer Kommentar zum Alten Testament, 
122) misunderstands the import of the law completely when he suggests com- 
parison between it and CH, §§138, 139; CA, §§37-38; SFG, §6. Seemingly 
the practice recorded here is a characteristic and unique Israelite institution. 

205 ‘‘Beena Marriage (Matriarchat)”’ etc. 
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nucleus of Deuteronomy. The prophet must have been acquainted 
with this miXSpat, either because it had become the established 
practice of his day, or, what is more probable, from having known 
of it in the original pre-Deuteronomic miSpaj{-corpus in which 
it stood at first, and from which it was borrowed and eventually 
inserted by post-exilic Deuteronomic editors, with characteristic 
editorial additions, into its present position. Whether in this 
original pre-Deuteronomic mzSpat-corpus this m7Spat stood in 
close relationship with the miSpatim in Deut. 22.13-29 and Ex. 
22.15-16, which likewise deal, as we have seen, with certain 
questions of marriage relations, it is impossible to say with cer- 
tainty. It is, however, altogether probable; and this assumption 
may perhaps explain the inclusion of this particular miSpag in 
Deuteronomy, and likewise its present position there as the very 
next miSpat after the one in 22.28-29.7% 

Somewhat related to this last miSpat, and in fact to the entire 
group of marriage-miSpatim, is the interesting miSpat found in 
25.5-10. It says this: If (two) brothers dwell together and one 
of them dies without leaving a son, the widow of the dead brother 
may not become the wife of a strange man (i. e. one outside the 
family of the deceased husband); her brother-in-law shall go 
in unto her and take her as his wife and perform toward her the 
duty of a brother-in-law; and her first-born male child shall go 
by the name of the deceased brother, so that his name may not 
be blotted out from Israel. But if the brother does not wish to 
take his sister-in-law, and his sister-in-law goes up to the gate, 
to the elders, and says, ‘“‘My brother-in-law refuses to establish 
for his brother a name in Israel; he is unwilling to perform the 
duty of a brother-in-law towards me,’ and if the elders of his 
town summon him and confer with him, but he takes a firm stand 
and says, ‘‘I do not wish to take her,”’ then his sister-in-law shall 
draw near to him in the presence of the elders and draw his sandal 


206 This would imply in turn that the whole of Deut. 23, which now 
intervenes between the two miSpatim, is probably a late, though by no means 
necessarily unified, editorial insertion into its present place, a later editorial 
process than the incorporation of the older miSpatim into Deuteronomy. 
Detailed analysis of the content of Deut. 23 tends to confirm this conclusion, 
Into this rather complex question, however, we may not enter here. 
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from off his foot and shall spit in his face, and she shall formally 
declare, ‘So shall be done to the man who will not build up his 
brother’s house;’” and he shall be called in Israel ‘‘the house of 
him whose sandal was drawn off.”’ 

This miSpat is exceedingly interesting in many important 
respects and has been frequently commented upon. The institu- 
tion with which it deals, viz. levirate marriage, was by no means 
peculiar to Israel, but has been practiced by diverse peoples 
dwelling in all parts of the world and living upon varying planes 
of cultural and social evolution.?” Nor even among Semitic peo- 
ples was the practice confined to Israel alone. It was known to 
the Assyrians also and is dealt with in considerable detail in the 
Old Assyrian law code.?°* It was likewise known to the Hittites, 
although apparently not practised extensively, and was definitely 
regulated by a specific law in the Hittite law code.?°° The Samar- 
itans too seem to have practiced levirate marriage, but only when 
the woman was betrothed and the marriage had not yet been 
consummated.??® It is likewise known to and practiced, though 
not extensively, by the present-day Bedouin.?™ 


207 \Westermarck, The History of Human Marriage, III, 207-221; Schef- 
telowitz, ‘‘Die Leviratsehe,’’ ARW, 18 (1915), 250-256. 

208 Cf. Jirku, op. czt., 123; Ring, op. czt., 40-49. 

209 Cf. Jirku, zbzd.; Ring, ibid., 137ff. 

210 Cf. Kiddusin, 75b—76a. This was based upon a peculiar and incorrect 
exegesis of the word nxinn in v. 5. According to the Talmud the Samaritans 
are said to have interpreted this word as an adjective modifying nom nwx, and 
the entire expression, ‘‘the wife of the dead man who was outside”’ as meaning 
the woman who had been betrothed, but whose husband had died before the 
marriage had actually been celebrated and consummated, who had therefore 
remained “‘outside.’’ It is by no means improbable that the Samaritans did 
practice this peculiar type of levirate marriage, for we have seen that it was not 
without parallel in the practice of the ancient Semites, particularly the Assy- 
rians. But if so, it is far more likely that it was an ancient marriage custom 
among the Samaritans, of somewhat obscure origin, than that it was based 
upon a forced and artificial exegesis of the Biblical law. This latter probably 
represents the attempt of the Rabbis to account for the Samaritan practice 
in accordance with the principles of their own legal dialectic. Jacobs (in JE, 
VIII, 46a) ascribes the same custom to the Karaites. 

21 Of this institution among the Bedouin Burckhardt says (Notes on the 
Bedouins and Wahdbys, 64), “If a young man leaves a widow, his brother 
generally offers to marry her; custom does not oblige either him or her to 
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But unquestionably one phase of the institution as recorded in 
the Biblical mzSpat was peculiarly and characteristically Israelite. 
Among the Assyrians and Hittites in ancient times and the 
Bedouin of the present day levirate marriage is clearly only a 
matter of inheritance, a process by which a piece of property of 
more or less value, and which has been acquired through a definite 
act of purchase, is retained in the family and is:not suffered to be 
lost or forfeited through the mere accident of the death of that 
particular member of the family who had either acquired the 
property himself or for whom it had been acquired by some 
other member of the family, in most cases the father of the dead 
man.?” The piece of property, viz. the widow of the deceased 
man, has value for the family in general and for the heir in par- 
ticular both as a means of satisfying sexual desire and as a poten- 
tial worker in the family’s behalf. But coupled with this seems 
to be in most cases the consideration that in her turn the woman 
has certain rights also, and in particular the right of a proper 
amount of sexual enjoyment from the brother or particular rela- 
tive who takes the place of the dead husband; hence the legisla- 
tion in the various Old Oriental codes to determine precisely 
who is to inherit the widow and use her as his wife. 

The Biblical legislation motivates the institution quite dif- 
ferently. It is no longer a mere matter of inheritance, but of 
perpetuating in Israel the name of the dead brother through the 
first male child born to the widow from her union with her brother- 
in-law. This is an altogether new motif, not without occasional, 
though not frequent, parallels in the marriage practice of other, 
non-Semitic peoples,?3 but entirely without parallel in Semitic 
practice, at least so far as present evidence indicates. It is this 
motif which is characteristically Israelite, and which indicates 
make this match, nor can he prevent her from marrying another man. It seldom 
happens, however, that she refuses, for by such a union the family property 
is kept together’’; cf. also Musil, Arabia Petraea, III, 426; Jennings-Bramley, 
“The Bedouin of the Sinaitic Peninsula,’ JPEF, 1905, 218. 

212 According to CA, §33, a widow who has a son should marry her father- 
in-law (cf. Ring, op. cit., 57). This was obviously to protect the interests of her 
son and to keep a valuable piece of property from passing to another family. 


In this it paralleled the levirate marriage. 
213 Westermarck, op. cit., 216f. 
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that the institution of levirate marriage must have had an 
independent development in Israel. 

Moreover, two Biblical narratives tend to throw consider- 
able light upon the institution and its cultural evolution in Israel, 
and also, in consequence, upon the relative age of the specific 
mispat in Deut. 25.5-10. They are the stories of Judah and Tamar 
in Gen. 38 and of Ruth and Boaz in the Book of Ruth. 

Of these the story in Gen. 38 is recognized by all scholars 
as being of considerable antiquity.74 That story has as its frame- 
work the following facts, (1) Judah, living with his three sons 
as one household, acquires as a wife for his oldest son Tamar, 
the daughter of a man living in the vicinity ;5 (2) when this old- 
est son dies, Tamar is given to the second son; (3) the first child 
born from this union would be regarded as the child, not of the 
actual physical father, but of the dead first husband; (4) since 
the third brother is not yet sufficiently grown, presumably for 
sexual purposes, and therefore is not yet ready to become in 
turn the husband, or at least the consort, of Tamar, she returns 
to her father’s house to wait until this third son reaches the proper 
age; (5) when the time comes, this third son is not given to Tamar 
by his father, through fear on Judah’s part that he too might 
lose his life because of his association with Tamar; (6) Tamar 
accordingly helps herself by playing the harlot and procuring 
for herself intercourse with her father-in-law; (7) when all the 


2144 Although, not only in its literary form but also so far as the content 
of the narrative is concerned, probably not of as great antiquity as is usually 
supposed; for it is clear that the institution of levirate marriage presupposes 
ba‘al and not beena marriage; cf. below, p. 164. 

2 V, 11. Note that after the death of Judah’s second son and her second 
husband, Tamar returns to her father’s house to wait until the third son 
should become sufficiently mature to become her husband. Presumably it 
would have been contrary to custom, and might even have been regarded as 
indecent, for her to remain in the house of her father-in-law during this period. 
But, quite significantly, even though in her father’s house, Judah retains full 
authority over her and can condemn her to death. But her father’s house is 
sufficiently close at hand for her to know when he goes out to shear his sheep 
and for her to quickly disguise herself and meet him while yet on the way, 
and likewise for her to return to her father’s house and resume her widow’s 
garb while he sends to the pasture for the required kid. 

216 Cf. somewhat the same motif in Tobit 6.10ff. 
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facts come to light Judah admits that, instead of having done 
a shameful thing and committed an act of incest, Tamar has 
acted more correctly and properly and within her rights?” than 
he. These are the essential facts in this narrative. 

In this connection a provision of the Hittite law code (II, §79) 
governing levirate marriage is particularly significant. It is to 
the effect that in case the deceased husband leaves no brother 
to perform the duty of brother-in-law to his widow, then his 
father shall take the woman for this purpose. Likewise a pro- 
vision of the Old Assyrian law code (§43) is of significance in 
this connection, viz. that the brother or next male kin must 
be at least ten years old before he becomes responsible for the 
duty of levirate marriage. It is clear that both these conditions 
or something closely related to them are presupposed in the 
Judah-Tamar story. Apparently Shelah, the third brother is not 
yet ten years old, or whatever may have been regarded as the 
age of maturity in ancient Israel, at the time of his two brothers’ 
deaths. And apparently too the same principle obtained in Israel 
at this time as among the Hittites, that if no brother was left 
to perform the duty of levirate marriage with the widow, this 
duty devolved upon the father of the dead man. Such a union 
between father-in-law and daughter-in-law was regarded, not 
only as not incestuous, but as commendable in that it represented 
the discharge of a duty, and one which was obviously held to 
be of considerable weight. Unquestionably it was just because 
of this consideration that Judah was forced to admit that Tamar 
was more within her rights, and had been guilty of no act of 
impropriety in bringing him, through trickery, to consort with 
her.?"8 

Apparently in this story, which seemingly reflects the oldest 
practice of levirate marriage in ancient Israel, a certain paral- 
lelism exists with the Hittite practice, in that marriage with the 
father-in-law, after the death of the second brother, and while 
the third brother was still a minor, was regarded as altogether 
proper and in compliance with custom. And likewise a certain 

ar7 VV. 26, 1399 Apts. 

218 V/_ 26b is in all likelihood a gloss and reflects the social and moral point 
of view of a later age. 
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parallelism with the Assyrian practice exists in that the youngest 
brother had to reach a certain age, no doubt the age of puberty, 
before his union with his brother’s widow could be effected. This 
last provision is, however, altogether natural, and was practiced 
no doubt, whether consciously or unconsciously, among almost 
all peoples among whom the institution of levirate marriage 
obtained. There is accordingly no need whatever to assume As- 
syrian influence of any kind in this particular. 

But the distinctively Israelite element in the practice as re- 
corded in Gen. 38 is the fact that the first male child born from 
the union of the widow with her brother-in-law is, in theory at 
least, regarded as the child of the dead husband and, although 
it is not explicitly stated in this narrative, perpetuates the dead 
man’s name in Israel. Unquestionably the institution of levirate 
marriage practiced for this purpose is directly related to some 
aspect of the cult of the dead. It is needless to speculate here 
upon just what this might have been. Obviously it was the per- 
formance of some duty to the spirit or ghost of the dead man 
which, it was believed, only a son, and no other relative, no mat- 
ter how close, could perform, or at least perform adequately 
and properly. Clearly the institution presupposes not only ba‘al 
marriage but also the social phenomenon closely related to ba‘al 
marriage, kinship traced through the father rather than through 
the mother. For this reason too, we may not presume that the 
institution was of all too great antiquity in Israel. It can, at the 
very earliest, date only from that period when beena marriage 
and mother-kinship were regularly beginning to give way to 
ba‘al marriage and father-kinship. And we know too little about 
the early social evolution of the Israelite tribes to formulate any 
certain conclusions. This process may well have begun in the 
pre-Canaanite period of desert sojourn and semi-nomadic life; 
or equally it may have resulted from contact with the Canaanite 
inhabitants of Palestine. We know only that the evolutionary 
process seems to have reached its climax with David and that 
from then on ba‘al marriage and father-kinship, with all their 
implications and resultant institutions, seem to have become 
the normal thing in Israel. 

Moreover, it is clear that in the stage of the evolution of the 
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social institution of levirate marriage, as pictured in Gen. 38, 
the second brother has as yet no alternative. He must conform 
to the practice whether he will or not. The duty of intercourse 
with the sister-in-law is so imperative that when all else has failed 
and Tamar helps herself by tricking her father-in-law and becom- 
ing pregnant by him, he admits that she has done her duty, or 
at least has acted within her rights, while he has been derelict. 
Obviously as yet the institution knows of no option on the part 
of the brother-in-law.”" 

But when we turn to Deut. 25.5—-10 conditions have changed 
completely. The brother-in-law apparently has complete option 
as to whether he will discharge this duty or not, although, it is 
clear, the social consciousness of the age still favors the observance 
of the institution as a pious duty, and tries to enforce this end by 
bringing a certain pressure to bear upon the brother-in-law. 
Nevertheless, in the end the decision rests with the brother-in-law 
entirely. And a formal way, through the performance of a 
prescribed ceremony, is provided for his avoidance of the cere- 
mony, should he so desire. This reflects obviously a later stage 
of the evolution of the institution. 

Moreover, careful examination of the miSpat brings to light 
a number of interesting and significant facts. First, the miSpat 
falls definitely into two distinct parts.”° The first part, vv. 5-6, 
records in a quite general way the oldest and basic form of the 
institution, precisely as reflected in Gen. 38. It prescribes 
absolutely that the brother-in-law must submit to the performance 
of the duty of levirate marriage and raise up a son to his dead 
brother, who shall go by the latter’s name, i. e. be recognized in 
the most literal sense as his son. The second part of the miSpat, 
and actually the miSpat proper, vv. 7-10, deals seemingly 
with the question of the evasion of the performance of this 
duty by the brother-in-law and the ceremony by which this 
evasion is formally legalized. Actually, however, something more 
than this is involved in this section of the mSpat. 


219 This too is probably the implication of Onan’s act (v. 9); for had he 
had the option of refusing to take his sister-in-law, there would have been no 
occasion for his procedure. 

220 Or actually three distinct parts; cf. below, p. 184. 
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The mispat says specifically that the first act in the procedure 
by which the brother-in-law evades the performance of this duty 
is that the widow must go up before the court of elders sitting, 
as was customary, in the town gate, and there make formal de- 
claration that her brother-in-law had refused to perform the 
duty of levirate marriage with her. The import of this is clear. 
The performance or non-performance of this duty was naturally 
a matter of strictest secrecy, known only to the two of them. 
And of course, if the brother-in-law had no desire to perform this 
duty, there was obviously no need nor occasion for him to make 
the matter public. He could refuse absolutely to perform the 
duty and apparently no power, legal or social, could compel him. 
This consideration makes it clear that actually the basic purpose 
of this mzSpat, or rather of this portion of it, is not at all that 
suggested above, to provide the manner by which the brother- 
in-law might formally evade the duty of levirate marriage. This 
possibility of evasion existed in his now recognized right to refuse 
in private to his sister-in-law to have anything to do with her. 
Moreover, if the purpose of this miXpat was the protection of 
the brother-in-law from the necessity of performing a formal 
duty disagreeable to him, the first condition thereof would hardly 
have been to compel the sister-in-law to comply with a provision 
which must have been extremely distasteful and humiliating 
to her, viz. to voluntarily take the initiative and go before the 
legal authorities of the town and make formal charge of neglect 
of duty against her brother-in-law in regard to a matter of extreme 
privacy and delicacy. This consideration suggests that after all 
the miSpat is designed to protect, not the brother-in-law, since 
he needed no protection in the matter, but the sister-in-law. 

And unquestionably she did need protection under these cir- 
cumstances. For if her brother-in-law refused absolutely to pro-. 
ceed with the duty of levirate marriage, her lot was unhappy 
in the extreme.”* She would then be in the position of a woman 


* For the unhappy lot of the widow in ancient Israel and the consequent 
need of commending her, together with the orphan, to the consideration and 
care of the general public, cf. Ex. 22.21f.; Deut. 14.28f.; 16.11, 14; 24.17-21; 
26.12-15, and Ring, op. cit. 56. Ring suggests that this may have been due to 
improper customs and laws of inheritance, just as among the Assyrians, which 
left the widow totally unprovided for. 
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dependent upon the grace of a brother-in-law none too well dis- 
posed toward her, with no hope of offspring and the protection 
which that would bring in time, with a hopeless old age staring 
her in the face, and condemned to the lot of a drudge in her broth- 
er-in-law’s household. Her lot was in no wise better, and in many 
respects worse than that of a slave. Obviously she needed protec- 
tion; and obviously too, if, after waiting a reasonable time, her 
brother-in-law manifested no favorable intentions towards her 
or definitely refused to perform the brother-in-law’s duty to her, 
she might well resort to the last, desperate means of at least 
freeing herself from his authority and securing the right either 
to return to her father’s household or to dispose of herself as 
seemed to her best,” viz. to make formal declaration before the 
judicial authorities of the town that her brother-in-law had 
refused positively to perform his duty towards her. It was, of 
course, an extreme measure; but for self-protection in a desperate 
situation it might well be resorted to. 

It is clear too that the next step in the legal procedure was 
for the elders of the town to summon the brother-in-law and 
ascertain if the charge was true. Moreover, it is clear that the 
elders, in speaking with the brother-in-law, directed their efforts 
toward persuading him to fulfill his duty toward his brother’s 
widow. Manifestly public opinion, the mores of the time, still 
favored the discharge of this duty and still regarded it as a pious, 
commendable act which ought to be performed. But beyond 
persuasion even the elders had no power of compulsion. The 
brother-in-law still had full right to declare that he would not 
enter into this relationship with his sister-in-law. It was immate- 
rial what influences or considerations prompted him; his right 
to refuse could not be gainsaid. Then nothing remained but to 
proceed with the formal ceremony by which, so the actual import 

2z1a An illuminating illustration from modern Palestinian life of widows 
having the right to dispose of themselves is furnished by Jaussen, Naplouse, 60. 
In ancient Israel a divorced woman was in this respect on a par with the widow; 
and from the miSpat in 24.1—4 it is clear that a divorced woman had full right 
to contract a second marriage upon her own initiative. In other words, it 
would seem from this that in ancient Israel, at least under certain conditions 
and in a certain, rather late period, both widows and divorcees had full right 
of self-disposal. 
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must have been, the widow acquired her freedom from the author- 
ity of her brother-in-law. 

As stated here,’ the ceremony consisted of two separate acts; 
(1) the widow drew the sandal from off the foot of her brother- 
in-law, and (2) she spat in his face; in connection with the per- 
formance of one or both of these acts. she recited the formula, 
‘Thus shall be done to the man who will not build up his brother’s 
house.” Thereafter that man was known by the impliedly 
opprobrious title, “house of the man whose sandal was drawn 
off.”’ Now careful thought shows that there are many things out 
of joint in this procedure. Apparently the name, “house of 
the man whose sandal was drawn off,”’ implies a certain measure 
of disgrace thought to attach to the brother-in-law because of 
his refusal to perform his duty. But if so, we would expect to find 
the term yin pidn wx, “the man whose sandal was drawn Ee: 
and not by3nm yibn nva, “house of the man whose sandal was drawn 
off,’ unless it is meant to imply that this term of opprobrium 
adhered to the entire household of the brother-in-law, perhaps 
even for several generations. But this last is indeed difficult to 
believe. 

Moreover, if the basic purpose of the act of drawing off the 
brother-in-law’s sandal and applying this name to him and his 
household was to disgrace him publicly, with perhaps the sub- 
ordinate idea that rather than submit to this disgrace he would 
consent to perform his duty towards his sister-in-law, then why 
did the formula recited ignore the other ceremony of spitting? 
For unquestionably this was a real expression of the formal con- 
tempt which the public was supposed to feel for a man who had 
refused to perform an important, even a basic social duty.” 
Certainly the title, ‘‘the man into whose face a woman (or “‘his 
sister-in-law’) had spat,’’ would have been more offensive and 
condemning than ‘‘the man whose sandal was drawn off.’’??3 


222 In fact, according to Pedersen (Der Eid bei den Semiten, 96f.) the pur- 
pose of the spitting in the face was to bring a curse upon the recalcitrant 
brother-in-law. 

223 Certainly in ancient Israel spitting in a person’s face was a ceremony 
of more than ordinary opprobrium and had, at least occasionally, even a 
defiling effect comparable to that of leprosy, purification from which required 
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Furthermore, from Ruth 4.7 we learn definitely that the 
drawing off of the sandal was in no sense an act or sign of disgrace, 
but was from of old rather the sign or symbol of the conclusion 
and sealing of a commercial transaction by which property passed 
from one hand to another. And if so, then just here the act of 
the widow’s drawing off the sandal of her recalcitrant brother- 
in-law could have only one meaning, viz. that by the performance 
of this particular ceremony in the presence of the elders of the 
town and the people present she had acquired her freedom and 
full control of her person from her brother-in-law; no longer did 
he have any authority over her, but she was now free to dispose 
of herself as she might choose, to seek another husband and have 
children by him, or to return to her own family, or to sell her 
services as a hireling, as she herself would decide. Unquestionably 
this must have been the real import of the ceremony of drawing 
off the sandal, and particularly of the fact that the widow drew 
it off, instead of the brother-in-law himself drawing it off and 
handing it to his sister-in-law, as the practice is in Ruth 4.7.24 


the full customary seven-day period; cf. Num. 12.14; Is. 50.6; Job 30.10. 
Unquestionably therefore in this entire procedure the rite of spitting in the 
face must have actually had deep significance, greater undoubtedly than that 
of drawing off the shoe, which, as we shall see shortly, actually had an alto- 
gether different signification, and one to which little, if any, opprobrium could 
have attached. It is therefore strange indeed to find the rite of spitting in the 
face ignored completely in the implied title of reproach given to the recalcitrant 
brother-in-law, and only the altogether inoffensive rite of drawing off the 
sandal referred to. In all likelihood this is the result of editorial revision, and 
originally some other term of reproach, such as 1352 (inpa’) APT AWN WNT, 
“the man into whose face a woman (or “‘his sister-in-law’’) spat,’’ was applied 
and was recorded here. For evidence of late, editorial revision of this section 
of the mzSpat, cf. below, p. 184. In this connection it is noteworthy that 
Targum Yerushalmi must have felt the insufficiency and ineptitude of the 
name applied to the recalcitrant brother-in-law, recorded in MT, for to it it 
adds the amplifying statement ‘‘and who nullifies the commandment of the 
duty of the brother-in-law.’’ (My attention was called to this fact by my 
colleague, Dr. Sheldon H. Blank.) 

224 For further evidence of the symbolism of the sandal and of the ceremony 
of drawing it off in connection with marriage among the Arabs, and particu- 
larly of the transfer of property rights in the woman through this act, cf. the 
fact cited by Robertson Smith (Kinship and Marriage in Early Arabia,' 269) 
that na‘l, ‘‘shoe,’’ has also the meaning ‘‘wife,’’ and likewise the following 
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Apparently only the ceremony of spitting in the face carried with 
it any opprobrium whatsoever. It must have been to this last 
act alone that the formula recorded in Deut. 25.9b referred. And 
obviously too the confused statement in v. 10, with the altogether 
inappropriate name to be applied to the brother-in-law and with 
n’2 appearing where the context suggests that ws or some similar 
word was expected, is an editorial emendation or addition by 
some one who, living at a late date, sought to reinterpret the old 
ceremony and give to it an entirely new signification. 

Moreover, one very essential and explicit statement is missing 
altogether, without which the miSpat is quite incomplete, viz. 
that by the performance of the ceremony of drawing off her 
brother-in-law’s sandal the widow acquired her freedom. Un- 
deniably this is the real import of this last half of the miSpat; 
and without a definite statement to this effect the m7Spat halts 
badly. The solution of the problem of this great confusion is 
probably this, that v. 9a8 (ban Syn dy: axbm) and v. 10b are 
the result of late, editorial revision, v. 9a8 being an insertion and 
v. 10b a substitution for the term of disgrace applied to the 
brother-in-law which originally stood here and which must have 
referred in some way to the rite of spitting in the face. Before 
this late, editorial revision the miSpat represented a definite 
attempt to enforce, in accordance with established and persistent 
social convention, an institution of marriage which was largely 


custom, recorded by Burckhardt (op. cit., 64f.) and also cited by Robertson 
Smith, ‘‘A man has an exclusive right to the hand of his cousin; he is not 
obliged to marry her, but she cannot, without his consent, become the wife of 
any other person. If a man permits his cousin to marry her lover, or if a hus- 
band divorces his runaway wife, he usually says, ‘She was my slipper, I have 
cast her off’’’ (cf. also Jaussen, Naplouse, 32, note 1; 241). Whether a similar 
symbolism in the use of the sandal is inherent in the following custom (Sprenger, 
Die Post und Reiserouten des Orients, 1, 132) is not clear; among the Bahymya, 
a small tribe inhabiting the hinterland south of Mecca, if A wishes to marry 
the daughter of B he asks B for her hand, and then, in case the latter consents, 
A spends the night with her. If in the morning a sandal is left behind by the 
suitor, the father knows that A still wishes to marry his daughter; but if no 
sandal is left, B understands that marriage is no longer desired. For various 
hypotheses regarding the origin of this custom in Israel, cf. Luncz, Jerusalem, 


IIT (1889), 173f.; V (1898), 141ff.; Scheftelowitz, Alt-Paldstinensischer Bauern- 
glaube, 108. 
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outgrown, and to escape which an all too simple and easy way 
would have existed for the brother-in-law. The performance of 
the rite of spitting in the face, however, with the attendant 
disgrace and the term of reproach resulting therefrom, gave to it 
an altogether different aspect, and prevented the procedure of 
repudiation of the widowed sister-in-law from becoming too 
simple and easy. At a later date, however, by which time the 
institution had been almost entirely outgrown, and had even 
come to be forbidden by law, the necessity, or at least the 
desirability, of erasing from the procedure every implication of 
disgrace of the brother-in-law was felt, and also of emphasizing 
the fact that the widow had acquired her freedom from her 
brother-in-law completely. Accordingly the ceremony of drawing 
off the sandal was substituted for the rite of spitting in the face, 
with a resultant modification in the name applied to the brother- 
in-law in v. 10b. Strangely, however, but none the less in a 
manner quite characteristic of these editorial processes, the editor 
inserted the words 137 bya 1dy2 axbm, but forgot, or perhaps 
was reluctant, to omit 17292 7p71, with the consequent confusion 
in the meaning of the miSpat in its present form. 

More minute examination of this miSpat in Deut. 25.5-10 
establishes beyond all possibility of doubt that already at the 
time this miSpat was formulated the institution of levirate 
marriage was in process of decay, and had already departed far 
from the stage of evolution portrayed in the narrative in Gen. 38. 
For here, it should be noted in the first place, even in the first part 
of the miSpat the duty of raising up posterity to the dead man 
is limited only to the brother and, it may be inferred from the 
specific wording, the eventual duty of the father of the dead man, 
in case there were no brother to function in the designated capac- 
ity, is completely ignored. Probably a developing social sense 
had long before the framing of this miSpat taken umbrage at 
the thought of the father discharging this role and tabooed it 
as an act of incest.??5 Moreover, an additional restriction is here 
imposed in that the mipat represents this duty as incumbent 


25 This may well be the import of Lev. 18.15; 20.12, prohibiting sexual 
relations with a daughter-in-law. 


172 JULIAN MORGENSTERN [154] 


upon the brother-in-law only if the two brothers had actually 
been living together, so that their families really constituted one 
household.” Actually this is the condition represented as obtain- 
ing in the narrative in Gen. 38; but the very fact that in Deut. 
25.5-10 it is held to be an indispensable requisite to the perform- 
ance of this duty, seems to indicate a developing tendency to 
impose a certain restriction upon the practice of levirate mar- 
riage. It is clear, however, that the basic purpose of the institution 
in vv. 5-6 is still what it was in Gen. 38, to raise up posterity 
for the dead man. In all likelihood the force of the old cult of 
the dead had not been completely outgrown at the time of the 
formulation of this first half of this mSpat. 

But careful examination shows conclusively that an alto- 
gether different aim and point of view dominate the second part 
of the miSpat, vv. 7-10, particularly in its original form. Not only 
does this provide, as we have seen, for the protection of the widow 
in the unfavorable situation in which her brother-in-law’s indiffer- 
ence to her places her, but also it is clear that the basic considera- 
tion here is no longer that of raising up posterity for the dead 
man, but is on the verge of becoming merely a matter of in- 
heritance, just as among other Semitic peoples. Seemingly 
the widow has come to be regarded as the property of her broth- 
er-in-law by right of inheritance, and it is from his authority 
over her, based upon this right, that she seeks to free herself by 
appeal to the court of elders. Therefore she has the alternative 
of remaining silent and submitting to her brother-in-law’s indif- 
ference towards her, and allowing the world to think that he had 
performed his full duty to her, but that she was barren, or else, 
what must naturally have been extremely repugnant to her but 
warranted by her desperate situation, of taking the initiative and 
bringing formal charge against her brother-in-law before the 


226 Perhaps this implied, at least in the majority of cases, that one of the 
brothers, and that usually the younger, was still unmarried. It may imply 
further a tendency toward monogamy such as, as we know from Biblical 
evidence, gradually became the rule in Israel, and that, if the second brother 
were already married, and the two in consequence no longer lived together as 
one household, this might constitute an obstacle, even though not yet an 
absolute bar, to the second brother taking the widow as his wife. 
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proper judicial authorities, that he had refused to perform his 
duty towards her. This situation parallels closely that set forth 
in Ex. 21.10-11, where likewise the neglected Hebrew slave-con- 
cubine had, impliedly, to bring formal charge of disregard of 
marital duty against her master in order to secure her freedom 
from him.?? And just as there, so here also, it follows that, if the 
sister-in-law’s charge is found to be true, she secures her freedom 
from her brother-in-law’s control without the payment of money. 
But coupled with all this is the obvious fact that the miSpat in 
this stage of its evolution stili regards levirate marriage as a 
pious duty, in general conformity with the moral and social 
standards of the day, which it therefore commends to and even 
attempts mildly to enforce upon a reluctant brother-in-law by 
requiring him to submit to a disagreeable and degrading, public 
ceremony if he persists in the rejection of his sister-in-law and 
in his refusal to discharge his obligation to her and the duty of 
piety to his deceased brother. 

Certainly all these conditions, which seem here in the miSpat 
in Deut. 25.5—10, and even in its later and obviously second half, 
to be in process of development, have become definite and estab- 
lished institutions in the Book of Ruth. There the conditions 
are altogether different than in Deut. 25.5-10, and the whole 
institution has become primarily and almost entirely a matter 
of inheritance. In the first place the procedure is not confined to 
brothers dwelling together as in Deut. 25.5, nor even to brothers 
alone, but applies to all male relatives, apparently in descending 
degree of relationship. The underlying principle in Ruth 3.9-4.10 
is the same as that set forth in Lev. 25.23ff., that property in 
land and in other chattels may not pass out of the possession of 
the family. The different members of the family or clan stand 
toward each other in the relationship of first redeemer, second 
redeemer, etc. according to the proximity of their relationship 
to the deceased. 

Seemingly here, by a provision which we meet nowhere else 


226a Somewhat similarly, in Mecca today ‘‘a woman has no direct power 
to divorce her husband; but in the event of his sexual impotence, cruelty, or 
neglect of her, she may apply to the Cadi for a decree of divorce if her husband 
refuses to divorce her”; Rutter, The Holy Cities of Arabia, II, 88. 
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in the Bible, but which was no doubt fairly well established at 
the time of the composition of the Book of Ruth, since it accorded 
to the surviving mother of the dead man a measure of protection 
which would otherwise have been entirely lacking, Naomi inherits 
from her dead sons, not the family estate itself, but the right 
to dispose of it, or rather to have it redeemed, no doubt for a 
nominal price, by the next of kin. Presumably from the proceeds 
of this redemption sale she would have had enough to provide for 
her old age. That the redemption-price was purely nominal, so 
that it was decidedly advantageous for the redeemer to avail 
himself of his opportunity, may be inferred from the readiness 
of the first redeemer to comply with the custom, so long as there 
were no other encumbrances (4.4). Apparently too, however, the 
widow of the deceased man went with the property as a definite 
part of the estate, and with this was joined the obligation, if up 
to that time she was childless, of the redeemer entering with her 
into the relation of levirate marriage. 

Moreover, apparently, the first male child resulting from this 
marriage would be regarded as the child of the dead man, and 
in all likelihood the particular piece of the family estate which 
had belonged to the dead man would eventually revert to this 
nominally posthumous son of his; in other words, the redeemer 
would not have acquired a permanent right to this piece of prop- 
erty, heritable in his own estate, but would have had the right 
only of its use and enjoyment for so long a period as there was 
as yet no male offspring resulting from this levirate marriage, 
or the child was still too young to assume control of his property. 
Seemingly, however, so soon as this child attained the proper 
age, the property originally belonging to his nominal father 
reverted to him from out the possession of the redeemer, his 
actual father.”*% And if the latter were married already at the 
time of entering into this levirate marriage with the widow of the 
dead relative, and particularly if he had children by his first wife, 
it can readily be seen that this entire procedure might lead to 


26b This would be altogether in, the spirit of the redemption-legislation 
in Lev. 25.23ff. This may well indicate that the Book of Ruth is younger 
than the legislation for the Jubilee Year in Lev. 25. 
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considerable confusion and trouble in the eventual division of 
the estate of the redeemer between these various children of his 
regular and of his levirate marriage; and this confusion might 
well be increased and intensified if the redeemer had other sub- 
sequent children by this levirate wife, children who would cer- 
tainly have been regarded as his own and not as those of the 
dead man. It is easy therefore to comprehend the import of 4.6, 
that the first redeemer would hesitate to proceed with the act 
of redemption for fear of confusing or of “‘destroying’”’ his own 
estate. 

For, from vv. 5 and 10 it is clear that Ruth, the widow, is 
regarded as an inalienable part of the estate, and that therefore 
in acquiring the estate through paying the redemption-price to 
Naomi, the redeemer likewise acquires Ruth as a levirate wife, 
a part of the estate, and assumes the obligation of raising up 
with her a male child in the name of her dead first husband.”7 
Manifestly the institution of levirate marriage underwent a 
radical change and a far-reaching development in the period 
intervening between the composition of Deut. 25.5-10, or even 
7-10, and the Book of Ruth. The duty of levirate marriage is 
no longer confined only to brothers dwelling together, nor even 
to brothers alone, but rests upon all male relatives in the descend- 
ing degree of relationship. Moreover, it is no longer a primary 
duty or relationship, but has become altogether secondary and 
incidental to the process of redemption of the estate; it is now 
primarily a matter of inheritance. The redeemer inherits not 
only the estate of the dead man but also his widow as a part of 
the estate; but with her comes the duty, although now altogether 
of secondary import and urgency, of raising up a male child 
in the name and as the supposed offspring of the dead hus- 
band. He has, however, full option of refusing to perform the 
duty of redemption if it be coupled with the duty, which may 
well be distasteful to him for one reason or another, of entering 
into this levirate marriage with all its peculiar conditions and 
obligations. Nor does any shame attach to him because of such 


227 Reading, with Vulg. and Pe&. ni7 nx 03 as, in v. 10 and as the context 
unquestionably requires. 
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refusal. This too is in significant contrast to the underlying 
thought and purpose of Deut. 25.9-10, particularly in its original 
form. 

Moreover, the transaction with the sandal is here quite dif- 
ferent than in Deut. 25.9-10. Here the redeemer himself draws 
his sandal from off his foot, and apparently hands it to Boaz.”*® 
This was in strict conformity with the custom that in sealing 
a commercial transaction of any kind, whether redemption or 
barter, in ancient Israel, A, the seller, would draw off his sandal 
and give it to B, the purchaser; thereby the transaction became 
binding and irrevocable. Here, therefore, this act symbolizes 
the fact that Boaz has acquired from the first redeemer, not 
merely Ruth herself, but the right of redemption of the entire 
estate of the dead man. To this transaction Ruth was only inci- 
dental; she came with the rest of the estate. Therefore here the 
drawing off of the sandal has no primary connection whatever 
with the institution of levirate marriage, but is merely associated 
with the transfer to Boaz of the right of redemption of the estate. 
This is by no means the same practice and import as that re- 
corded in Deut. 25.9-10. It does, however, establish beyond all 
question that the import of the rite there prescribed, viz. that 
the widow drew the sandal of her brother-in-law from off his 
foot, was that which we proposed above viz. that she has forcibly 
acquired her freedom from his possession and control. 

It is clear from all this that the institution of levirate mar- 
riage went through a long and significant evolution in ancient 
Israel. And apparently a still further stage of this evolution may 
be discerned as the result of a minute analysis of the last portion 
of the Book of Ruth. As we have seen, in the narrative proper 
of this book the basic thought is still that the first son born to 
Boaz and Ruth would be regarded, not as the son of Boaz, the 
actual father, but as the son of Ruth’s first husband and the 
descendant of Elimelech and Naomi.”? And this is in fact the 
explicit statement, put into the mouth of Boaz in 4.10 as well as 
the manifest implication of 4.14-17a. All this accords exactly 
with the original and basic purpose of the institution of levirate 


228 So LXX, and undoubtedly correctly. 
229 Cf. also 1.11-13. 
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marriage as practiced in ancient Israel. But in 4.11b-12 and 
17b-22 an altogether different point of view is expressed. There 
it is no longer the house of the dead man, Mahlon, which is to 
be built up, and whose name is to be perpetuated in Israel through 
the birth of a son to Boaz and Ruth, but it is now the house of 
Boaz alone; and the son born of this marriage is recorded in these 
verses as the son, not of the dead husband of Ruth, but of Boaz 
himself. These two points of view are altogether contradictory. 
And not this alone, but those verses which represent this child 
as actually the offspring of Boaz and the perpetuator of Boaz’ 
family are in direct conflict with the underlying theme of the 
Book of Ruth. Only one conclusion is possible, a conclusion sug- 
gested already by Bertholet,#° that vv. 11b-12 and 17b—22 are 
secondary, late additions to the Book of Ruth.3" 


230 Commentary (in Marti’s Hand-Commentar zum Alten Testament) to the 
passage. 

23t Note that with their omission all discordant elements are removed and 
the unity of the original narrative is more firmly established. Certainly v. 13 
follows perfectly immediately upon v. lla. Likewise the style of these verses, 
manifestly reminiscent of the genealogical tables of the Priestly Code, is 
indicative of late composition. Also in v. 17b the name Obed (or, if a theophor- 
ous name originally [cf. Bertholet, zb:d.], whatever it may have been) does 
not fit the context of v. 17a; for that implies that the name given by the 
women to the child was in some way related to the fact that through this 
levirate marriage a descendant had been born to Naomi and her dead husband, 
and this the present name Obed hardly suggests. In all likelihood therefore 
a different name stood here originally, and the giving of this name to the 
child formed the original and fitting climax and conclusion of the Book of 
Ruth. Accordingly the secondary matter in this portion of the book must have 
begun with v. 17b. In the original Book of Ruth the episode of the levirate 
marriage between Ruth and Boaz was, of course, the basic theme. Undoubt- 
edly its prime import was to show how a foreign woman, and a Moabitess at 
that, one of that nation the members of which, according to Deut. 23.4, were 
never to be admitted into the congregation of Israel, proved herself to be a 
faithful and deserving Jewish wife, who conducted herself in circumspect 
manner under very trying circumstances and even conformed loyally to the 
difficult but pious duty of levirate marriage. Unquestionably the book was 
intended to be a powerful plea for a broad, universalistic religious and social 
outlook and for a tolerant and inclusive interpretation of the theory and 
practice of Judaism. It must have been composed at some time around the 
middle of the 5th century B. C., in opposition to the developing spirit of 
extreme exclusivism which culminated in the marriage reforms of Ezra and 
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But it is self-evident that these verses, representing the child 
born from this union of Boaz and Ruth as actually the child 
of Boaz, his physical father, and the perpetuator of Boaz’ family 
line could never have been added to this narrative had not the 
old institution of levirate marriage been practically completely 
outgrown by the time this addition was made. For they say 
emphatically that the child springing from such a union is to 


Nehemiah and which, in Deut. 23.4, denied specifically the right of member- 
ship in the Jewish community to the descendants of an Ammonite or a Moabite, 
even unto the tenth generation. (This reference to the tenth generation estab- 
lishes with absolute certainty that this law denies the privilege of membership 
in the Jewish community, not to an Ammonite or Moabite who would convert 
to Judaism, but to the male offspring of Jewish fathers and Ammonite or Moa- 
bite mothers. It then goes on to imply that these children partake of the nation- 
ality of their mothers, and are therefore themselves called Ammonites or 
Moabites. And finally the law says that even if these children likewise marry 
Jews, and their children in turn continue this process through ten generations, 
none the less even in this tenth generation the offspring would still be consid- 
ered as Ammonites or Moabites, and entrance into Judaism and Jewish fellow- 
ship would be denied them. It is, of course, the extreme of exclusivism and 
fanaticism, apparently even more extreme than, but nevertheless altogether 
in the spirit of the marriage reforms of Ezra and Nehemiah. And manifestly 
the Book of Ruth [ct. also Gen. 27.46] represents a strong, though apparently 
an ineffective protest against these reforms. Obviously too these marriage 
reforms of Ezra and Nehemiah, with all this attendant literature, reflect a 
religious and social point of view and likewise a literary process later than 
those recorded in Deut. 20.14, which certainly sanctions marriage unions with 
Ammonite and Moabite women and regards the offspring of these unions as 
Jews to the fullest degree.) 

Later, however, the insertion and addition of these few verses, 4.11b—12 
and 17b—22, changed the entire character and purpose of the book. The tradi- 
tional family tree of King David was added, and in place of the original name 
of the child, that of Obed, a traditional ancestor of David (cf. Matt. 1.3-6; 
Luke 3.32-33) was substituted. This substitution and addition must have 
been due either to a strong interest in David and in the idea of the restoration 
of the Davidic dynasty to the throne of the restored kingdom, or to an equally 
strong interest in the expected Messiah, a scion of David. And this addition 
served one of two purposes, either to strengthen the original purpose of the 
book by showing that from this marriage with a Moabite woman not only a 
worthy son, but actually the great King David and the entire royal line of 
Judah and even the supreme figure of the expected Messiah had been and was to 
be born; or else the addition of these few verses served merely to add another 
unusual birth-legend to the Davidic and Messianic tradition, in accordance 
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be regarded as the actual child of his physical father, and that 
the old practice of regarding him as the child of the deceased 
first husband of his mother, is no longer in force. This does not 
mean at all that the institution of levirate marriage itself had 


with the interesting principle noticable in the messianic legends of many 
peoples, that the birth of the Messiah and the births of many of his ancestors 
were attended by various unusual circumstances. 

Likewise in v. 14b the word inw gives rise to certain problems. Bertholet 
(cbid.) holds that the suffix here refers to the child, and that he is the go’el 
of v. 14a. Undoubtedly the suffix here does refer to the child; but certainly, 
not the child, but Boaz was the go’el of v. 14a: But since the suffix in 1p» does 
refer to the child, we should expect the name of the child to follow immedi- 
ately upon bsrw’a, and the passage to have the natural meaning, ‘‘And let 
his name be called in Israel X,"’ precisely the same formula employed still 
today in the traditional Jewish ceremony of bestowing a name upon a child. 
But if this were the original reading, then it would follow that not merely 
v. 17b, but also v. 17a would be secondary, since v. 17a would then repeat 
unduly what would have been already stated sufficiently in v. 14b. In such 
case too v. 16 would have constituted the original conclusion of the book; 
and, it must be admitted, it would undoubtedly have been an even more 
fitting conclusion to the book than v. 17a coupled with the statement of the 
actual name of the child. The suggestion is attractive indeed. But against it 
two facts speak strongly. First, had v. 17a been a late addition to the book, 
and that by glossators who obviously wrote in the spirit of the Priestly Code, 
they would never have stated, what vy. 17a says now, that the women gave the 
child its name. Instead they would have represented the father as performing 
this act (cf. my ‘‘Beena Marriage [Matriarchat] in Ancient Israel and Its 
Historical Implications,’’ ZA W 6 [new series] [1929], 97f.). And in the second 
place, the words $srw’a ow sip” in v. 14b remind strongly of iw Ano xd 
byw» in Deut. 25.6b, and suggest that they have just these latter words in 
mind, and that through the marriage of Ruth and Boaz the fundamental duty 
of levirate marriage set forth in Deut. 25.5-6 had been literally and completely 
fulfilled. In the light of these two facts it seems better to reject the suggestion 
made above and to abide by our first assumption that v. 17b, coupled with 
the statement of the actual name of the child, is original and constituted the 
natural conclusion of the Book of Ruth proper. But in such case the difficulty 
inherent in the suffix of iw still persists. Actually, if we admit the analogy 
between v. 14b. and Deut. 25.6b, we would expect here, not nw but 432 ow 
or qws ov. Just such a reading is likewise presupposed by the context. Not 
improbably therefore this was the original reading. In all likelihood then the 
present reading is due to the glossators who inserted vv. 11b-12 and added 
vv. 17b-22, and thus minimized the import of the original motif of the levirate 
marriage in favor of their evident interest in the Davidic and Messianic 


“genealogy. 
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fallen into desuetude, but only that the custom of regarding the 
first male child resulting from such a marriage as the child of the 
dead first husband was no longer in vogue. Manifestly the institu- 
tion of levirate marriage still survived,?3? but equally manifestly 
it had become now merely an institution dealing with inheritance 
and little else; the heir of a dead man inherited the wife of the 
deceased along with the rest of his estate and could use her as 
his wife if he so desired, in which case any children resulting from 
such a union would be regarded as his own. Presumably, if he 
did not desire to use the widow of the dead man as his own wife, 
she gained her freedom automatically. We may hardly assume 
that she was retained against her will in the household of the 
heir in a position which was practically tantamount to slavery. 

In the light of all the evidence here presented we can easily 
distinguish five different stages in the evolution of the institution 
of levirate marriage in the Biblical period. The first of these is 
that pictured in Gen. 38, where the duty of levirate marriage 
is incumbent upon the brothers of the deceased, apparently in 
the descending order of age, and where, if there is no brother, 
then this duty apparently devolves upon the father of the de- 
ceased. In this stage of evolution there is no option whatsoever, 
but the next of kin has the imperative and inescapable duty of 
taking his deceased brother’s widow. The first male child result- 
ing from this union is accounted the child of the dead man and 
the perpetuator of his name and family. This is the basic purpose 
of the institution of levirate marriage in this first stage of its 
practice in ancient Israel. Considerations of mere inheritance 
of property are of minor significance, if they are considerations 
at all. 

The second stage of the evolution of this peculiar institution 
is that reflected in Deut. 25.5-6. Here it is still a paramount and 
seemingly inescapable duty for the brother to take the widow 
of the deceased husband. But the institution is now limited 
explicitly to brothers who actually live together as one house- 
hold; and quite certainly the father of the dead man is excluded 


232 And continued to survive formally through the rabbinic period down 
until the time of Rabbenu Gershom (circ. 1000 A.D.); cf. JE, VIII, 45f£. ; 
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completely from the right or duty of levirate marriage ;?5* but this 
duty seems to be still absolute and inescapable for the living 
brother. The primary, if not the sole purpose of the institution 
is still to perpetuate the name of the dead man. Seemingly the 
consideration of inheritance plays as yet no role at all, or at the 
best a very minor one, in the institution in this stage of its 
evolution.733 

The third stage of the evolution of the institution is depicted 
in vv. 79a of this same mz1Spat. It represents apparently a very 
decided advance over the preceding stage of evolution. Here the 
duty of levirate marriage is still limited to the brother of the 
deceased husband, but the duty is no longer absolute. The broth- 
er-in-law can, if he so chooses, refuse absolutely, and that even 
before the legal authorities, to perform the duty of levirate mar- 
riage with his sister-in-law, and no power, legal or social, can 
compel him to act contrary to his own wishes. None the less, 
it is clear, popular opinion still favors conformity to this institu- 
tion and seeks to influence the brother-in-law, as far as it may, 
to perform this duty. Moreover, it is now clearly a two-fold duty, 
to the dead brother, but also, and seemingly equally, to the 
sister-in-law; and in the sight of the court of elders, i. e. in its 
strictly legal aspect, it is the latter duty rather than the former 
which seems to be paramount, and it is the woman herself whom 


232a Cf, Ezek. 22.11. It may well be that that v. reflects the gradual decay 
of the old custom of fathers of dead sons having sexual relations with their 
widowed daughters-in-law under certain conditions; for it is easier and more 
natural to conceive of such abnormal relations arising in conformity with 
peculiar and somewhat unusual social customs and standards rather than in 
response to mere, unnatural lust. Moreover, the v. seems to deal with one, 
and perhaps two, other forms of sexual union which were at one time regarded 
in Israel as natural and altogether proper. For an altogether different condition 
of sexual relationship between father- and daughter-in-law cf. above, note 34. 

233 Perhaps the prescription in v. 5, that the woman may not go outside 
the family to become the wife of a strange man, has some implications of 
inheritance and of the possible loss from the family possession of a piece of 
property of considerable value were she suffered to become the wife of a 
stranger. The verse seems to imply also that if the brother-in-law did not 
take her, she would automatically have the right to withdraw from the family 
circle of her dead husband to become eventually the wife of another and a 
strange man, 
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the law now seeks primarily to protect. The basic consideration 
of the institution is still that of perpetuating the name of the 
dead man; but manifestly considerations of inheritance are now 
coming to the fore, and it is from the property rights over her, 
which the laws and institutions of inheritance conferred upon 
her brother-in-law, that the miSpat in vv. 7-9a seeks to free the 
widow. 

In the fourth stage of evolution, as depicted in the original 
sections of the Book of Ruth, considerations of inheritance and 
of property rights have come to the fore decidedly and have 
become the paramount principle. Accordingly the institution 
is extended widely in its application. It is no longer only the 
brother, who is subject to the duty of levirate marriage, but the 
next of kin, whoever and how remotely related he may be. Appar- 
ently he inherits the widow of the deceased man and the enjoy- 
ment of his property until the maturity of the first male child 
who may be born from this marriage. But the original, primary 
consideration still persists in the practice of the institution, 
although seemingly now of somewhat secondary significance, 
and the first male child resulting from this union is regarded as 
the offspring of the dead man, the perpetuator of his name, and 
consequently the heir of his property so soon as he comes of age. 
The duty of accepting the property of the dead man for the time 
being and of marrying his widow and raising up a child in his 
name, is not at all obligatory, and the refusal to perform it carries 
with it no shame whatsoever. In case of such refusal by the first 
heir or “‘redeemer,” the duty, together with the privilege of 
inheritance, passes to the next of kin, and so on in steadily descend- 
ing line until at last one relative presents himself as ready to 
comply with the conditions of inheritance and levirate marriage, 
or, presumably, until the entire line of male relatives is exhausted. 

The fifth and final stage in the evolution of the institution 
of levirate marriage in the Biblical period of Israel’s cultural 
history is recorded in those passages of the Book of Ruth which 
we have been compelled to regard as late insertions, viz. 4.11b—12 
and 17b-—22. Here the child born of the levirate marriage is re- 
garded as the natural child of his actual father and the latter’s 
family is perpetuated through the child. This is the point of view 
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not only of these insertions in Ruth but also of Gen. 46.12; Num. 
26.20f., and I Chron. 2.4.34 These are all late passages, products 
of the late post-exilic period, and obviously reflect the attitude 
toward the institution of levirate marriage which had come to 
obtain quite generally in this period. It is clear therefore that in 
this fifth and final stage of the evolution of the institution in the 
Biblical period the old, basic principle, unique in the Hebrew 
legislation, that the first male child born of the levirate marriage 
is to be regarded as the offspring of the deceased first husband 
of the woman has been completely outgrown, and that the institu- 
tion has become, just as it seems to have been among other Semitic 
peoples, a matter of inheritance of property and naught else.*35 


234 Cf. also Neh. 11.4-6; I Chron. 4.1; 9.4. 

235 Probably a sixth and final stage of the evolution of the institution of 
levirate marriage in Israel may be seen in the absolute command recorded in 
Lev. 18.16 and 20.21 forbidding the union of brother- and sister-in-law. It 
is clear from the explicit statement in Lev. 20.21 that such a union is basically 
displeasing to Yahwe and therefore will result in childlessness, that the under- 
stood purpose of such a union was not the satisfaction of mere lust but the 
desire to have children, or at least a child. Had the purpose been the satisfac- 
tion of mere lust, then unquestionably childlessness would have been the thing 
most desired and would never have been regarded as a manifestation of 
Yahwe’s displeasure. Obviously therefore this law in Lev. 18.16 and 20.21, 
like quite a number of parallel laws in the same two chapters, is dealing with 
a problem, not of unnatural lust and incestuous relations, but with the suppres- 
sion of certain marriage relations which were at one time considered in Israel 
as natural and proper and which were readily and not infrequently practiced, 
but which had by the time of the Babylonian exile or the early post-exilic age 
come to be regarded as violating the advanced and refined moral and social 
sense of that period and therefore as displeasing to Yahwe and consequently 
forbidden under all conditions. 

It is not at all improbable that this law in Lev. 18.16 and 20.21, with 
its absolute prohibition of levirate marriage, is actually older than the latest 
editorial processes of the miSpat in Deut. 25.5—10 or than the Book of Ruth. 
This would be altogether natural, and would mean no more than that the 
evolution in ancient Israel of the institution of levirate marriage, particularly 
in its later stages, was not perfectly simple and progressive, but that at some- 
what different moments and in various legislative circles different attitudes 
towards the institution obtained, attitudes ranging all the way from that of 
mild approval of and desire to see the ancient institution perpetuated to that 
of absolute disapproval and prohibition. And it is not without interest to 
note that it was the former, and not the latter, attitude which, with minor 
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Returning now to the specific consideration of the mSpat in 
Deut. 25.5-10, we see that it reflects three of the five different 
stages in the evolution of the institution. Vv. 5-6 reflect the 
second stage, vv. 7-9aq@ reflect the third stage, and vv. 9aB and 
10b reflect the fourth stage. It is clear therefore that the m7Spat is 
composite. Apparently it is the product of three different stages 
of legislative enactment and expansion. Early legal authorities 
formulated the miXpat as we have it in vv. 5-6. Then later legal 
authorities modified this original miXpat by the addition of the 
subordinate condition recorded.in vv. 7-9aayb, 10a.73° Or, on the 
other hand, equally possible is the assumption that, even though 
they reflect two different stages of the evolution of levirate 
marriage in Israel, vv. 5-9aayb, 10a may constitute a single 
literary and legislative unit, viz. the statement of the basic 
principle, representing the original custom and folk-practice and 
the later modification which evolving culture had necessitated 
and for which this miSpat makes necessary legal provision. 
Between these two hypotheses it is difficult to choose; nor is 
it a matter of vital importance. But it is clear that in either 
case the miSpat could not have assumed the definite and specific 
form which it has in these verses at an all too early date. We 
need not hesitate to regard the miSpat in this form as pre- 
Deuteronomic, but we may hardly posit for it a date much 
earlier than the middle period of the divided kingdom, i. e. hardly 
before the 8th century B. C. - 

And certainly the additions, in vv. 9a8 and 10b must be 
regarded as a late insertion, undoubtedly from the late post-exilic 
period, in other words an addition to the miSpat after it had 
already taken its present place in the Book of Deuteronomy. 

These considerations, however, leave no reason whatever for 
not believing that the mzSpat, before the addition of vv. 9a@ and 
10b, may have been a part of the pre-Deuteronomic miSpat 


modifications and regulations, tended to prevail in the late Biblical and 
rabbinic periods. 

236 Not impossibly other complex miSpatim, containing a number of sub- 
ordinate conditions which qualify materially the statement and application 
of the basic principle contained in the introductory and primary condition, 
may have evolved in much the same manner; cf. for example, Ex. 21.2—-6; 7-11. 
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corpus, the existence of which we have posited, and may even 
have stood there in the group of marriage-miSpatim, the evidence 
for which we have already considered. 

Two miSpatim of peculiar interest must be treated together, 
since they stand in immediate contact with and in obvious rela- 
tion to each other. They are found in Deut. 21.15-17 and 18-21. 
It will be well to treat the second miSpat first. It says: If a 
man has a stubborn and rebellious son, who does not hearken 
to either his father or his mother, and though they discipline him 
still he does not hearken to them, and then if the parents seize 
him and bring him to the elders of his town to the town gate and 
say to the elders, ‘“This, our son, is stubborn and rebellious; he 
does not hearken to us, he is a profligate and a drunkard,” then 
all the people of his town shall stone him to death, and thou shalt 
purge the evil from thy midst, and all Israel shall hear and take 
warning. The meaning of the mzSpat is plain on the surface and 
requires no comment. It has all the earmarks of an old, pre- 
Deuteronomic mispat, embedded in a Deuteronomic setting. 
Indicative of the latter are the characteristic provisions at the 
very end, in v. 21a@b, ‘‘and thou shalt purge the evil from thy 
midst” and ‘‘and all Israel shall hear and take warning,’’ with 
the sudden transition from the third person in the body of the 
mispat proper to the second person of nya) and 4anpy. The 
original, pre-Deuteronomic miSpat, complete in every respect, 
is found in vv. 18-21aa. Unquestionably the Deuteronomic 
editors borrowed it from the original source without the change 
of a single word and without the slightest addition or supplemen- 
tation. The provisions of the miSpat seem to be so extreme and 
heartless as to be almost unbelievable. Yet for this very reason 
we can comprehend all the better the selection by Deuteronomic 
editors of this particular miSpat from its original source and 
its inclusion in the Deuteronomic Code, when we remember the 
urgent problem which confronted the early post-exilic age, 
viz. to keep the people and the land purged of all evil and de- 
filement in order that Yahwe’s continued sojourn in their midst 
might not be endangered; and this coupled with the additional 
principle which we have noted, that the death of the offender 
for his sin or crime had a positive, expiatory effect and there- 
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fore a consequent social value. In the light of this basic religious 
and social philosophy we can easily understand the, otherwise 
altogether inexplicable, extreme rigor of this almost unbelievable 
mispat. And we may well imagine too that even under the rigid 
religious and social principles of the early post-exilic age this 
particular miSpat found very infrequent enforcement. 

The preceding miSpat, in vv. 15-17, says this: If a man has 
two wives, one beloved and the other disliked, and each of them 
bears him a son, and the older son is from the disliked wife, then 
on the day when he divides his estate between his sons, he may 
not recognize the son of the beloved wife as the firstborn in pref- 
erence to the son of the disliked wife who is the actual firstborn, 
but he shall recognize the son of the disliked wife as the firstborn 
by giving to him a double portion of all his property; for he is 
the first fruit of his manly vigor; to him therefore the right of 
firstborn-sonship pertains. The meaning of this miXSpat too is 
perfectly plain on the surface. It too is direct, complete and con- 
cise.?37 It is likewise cast in the third person throughout. It too 
is obviously an old, pre-Deuteronomic miSpat. But old though 
it undoubtedly is, it definitely presupposes a still older legal 
principle and procedure, here itself specifically designated as a 
mispat,38 viz. that the firstborn son is entitled to a double portion 
of his father’s estate. 

The problem confronting us here is how to account for the 
presence in the Deuteronomic Code of this particular miSpat; 
for apparently it has no direct relationship to any specific Deu- 
teronomic problem. And, quite significantly, the characteristic 


237 Unless we conclude that v. 17b is an explanatory addition of RD. 
Certainly the miSpat would be complete and perhaps even more direct with- 
out it, as it would also be more concise, of course. A further indication of the 
editorial character of v. 17b may perhaps be seen in the use of the peculiar 
expression 138 mvx7, borrowed probably from Gen. 49.3. 

238 Even though we regard v. 17b as RD, and not as a part of the original 
mispat, there can be no question of the correctness of its use here. However, 
it must be recognized that the term miSpat here means a legal principle, a 
right, rather than a specific law couched in definite literary form. However, it 
is reasonable to suppose that the original, pre-Deuteronomic mispat-corpus 
contained a specific law, couched in the characteristic miSpat form, providing 
for the receipt of a double portion of the father’s estate by the first-born son. 
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RD clauses and motifs, such as ‘‘and thou shalt purge the evil 
from thy midst,” and the like, are entirely lacking here. It might 
perhaps be argued that under the rigid social and ethical stand- 
ards of the early post-exilic age the principle of fairness and non- 
discrimination in the apportionment of estates would be an 
important matter and so justify the inclusion of this mSpat 
here. But in such case we would all the more expect the miSpat 
to deal with the question of the procedure in case this principle 
was ignored or defied, and this in turn to be coupled with the 
characteristic clause, ‘“‘for whoever does this is an abomination 
to Yahwe,”’ if not the even stronger provision, ‘‘and thou shalt 
purge the evil from thy midst.’’ The absence of any such char- 
acteristic Deuteronomic editorial clause seems to indicate, on 
the one hand, that this particular miSpat has no Deuteronomic 
import whatever. And on the other hand, it seems to indicate 
that the presence of this mzSpat here is largely fortuitous. The 
fact that the characteristic clauses do occur at the end of the 
next miSpat, in v. 21aBb, probably implies that, just as in 22. 
13-21, these two contiguous miSpatim constitute a kind of literary 
unit. 

This assumption is easily comprehensible. Both miSpatim, 
that in 21.15-17a and that in vv. 18-21aa, have a certain basic 
theme in common, viz. the treatment of sons by their parents, 
or perhaps better, the authority of parents in relation to their 
sons. Presumably therefore in the original pre-Deuteronomic 
mispat-corpus these two related miSpatim stood in immediate 
juxtaposition,#® and in consequence in borrowing the second 
mispat from the original corpus and transferring it to the Deu- 


239 It is interesting to note that in CH, §§165 and 168f., laws of somewhat 
similar import stand also in fairly close juxtaposition to each other. However, 
the significant differences between those laws, on the one hand, and these two 
Biblical mSpatim on the other, forbid the assumption that the latter are in 
any way dependent upon the former. It suggests rather that just as in CH 
the laws in question are part of a section of the Code which regulates the 
treatment of children by parents and the rules of inheritance, so too, in the 
original, ancient Israelite m7Spat-corpus, from which these two miSpatim 
were extracted, they constituted a part of a section or paragraph which also 
regulated the treatment of children by parents and perhaps also inheritance 
rules. 
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teronomic Code the Deuteronomic editors inadvertently coupled 
with it the miSpat which immediately preceded it in the original 
corpus.74° And just because these two miSpatim were borrowed 
as a unit, the characteristic Deuteronomic editorial clauses occur 
only after the second miSpat, but are entirely lacking after the 
first. If this assumption be correct, it is, of course, a potent bit 


240 It might possibly be argued that the miSpat in vv. 15-17a has quite 
as much affinity with the law which immediately precedes it in vv. 10-14, 
as it has with the miSpat which follows in vv. 18-21a@, and that therefore our 
conclusion of the immediate juxtaposition and consequent literary unity in 
the pre-Deuteronomic miSpat-corpus of the two miSpatim in vv. 15-17a 
and 18—-21a@ is invalidated. This is, however, not the case. Actually vv. 
10-14 are no real miSpat. True the passage begins with a conditional sen- 
tence introduced by »3; but this is the only mSpat characteristic found 
in vy. 10-13; and on the other hand, the use of the second person singular 
throughout is directly contrary to the regular miSpat style, and indicative of 
Deuteronomic authorship. Instead of a mzSpat these verses record an important 
and interesting ritual procedure. They constitute, moreover, the natural and 
immediate continuation of the thought of chapter 20, as the identical intro- 
ductions in 20.1 and 21.10 indicate. Specifically 21.10—-13 continues directly 
the thought of 20.14 in that it prescribes the exact procedure by which a 
woman whose capture in warfare was permitted (Deut. 20.14) might be taken 
as a wife. To this ritual procedure in vv. 10-13 a note is appended, which 
establishes a definite and necessary measure of protection for the captive 
women in case her husband-master in time conceives a dislike for her. It pro- 
vides that in that case she receives her freedom automatically, and may under 
no condition be sold or used by her husband-master as a slave. This last verse 
is, of course, not a miXpat itself, although it obviously rests upon two definite 
miSpat principles, which we have come across several times in the miSpatim 
already treated. The first of these, basic also in the mzSpatim in Ex, 21.7-11; 
Deut. 22.13-19; 28-29, was that a woman with whom a man had had marital 
relations could not be sold by him as a slave in case he came to conceive a 
dislike for her, but either remained his wife permanently or acquired her 
freedom automatically. And the second principle, basic in Ex. 21.7—11 again, 
and also in Deut. 25.5-9aa@, was that if a man withheld from a woman the 
duty of sexual enjoyment due her from him, she acquired her freedom auto- 
matically. (For the same principle in Babylonian law, cf. CH §142.) The 
application here of these two established mzSpat principles, appended as an 
additional provision to the original ritual procedure, is strong indication of a 
post-exilic date for this entire passage. In fact there is ample and convincing 
evidence that all the war-legislation and related passages in Deuteronomy 
are of purely theoretical, unreal and impracticable character and of post-exilic 
composition. Into this question, however, we may not enter here. 
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of evidence of the existence of this old, pre-Deuteronomic miSpat- 
corpus, which we have posited.?4 

In Deut. 24.7 another miSpat occurs, coupled with the char- 
acteristic Deuteronomic editorial clause, ‘‘and thou shalt purge 
the evil from thy midst.’”’ The mzSpat proper says quite simply 
and directly: If a man is found stealing one of his brethren of the 
Children of Israel and uses him as a slave?” or sells him, the thief 
shall die. It is difficult, if not quite impossible, to determine 
whether this mzSpat was borrowed from the original, pre-Deu- 
teronomic miSpat-corpus, or: whether it was original with the 
Deuteronomic legislators or editors who expanded the original 
Deuteronomic Code in this characteristic manner. It is note- 


24t 21.1-9, though couched quite obviously in mzSpat form, is also none 
the less not a miSpat at all, but the record of a purely ritual procedure. The 
original form and character of this passage become all the clearer when we 
realize that vv. 5, 8 ard 9 are unquestionably Deuteronomic editorial additions 
designed to provide an important function for the priests in all such ceremonies 
and official procedures (cf. above p. 132). With these secondary verses removed 
what remains makes the decided impression of an old ritual formula, couched 
in positive literary form, the exact literary origin of which, however, it is 
difficult to determine. Of the rite itself I have treated in considerable detail 
elsewhere (in a still unpublished and not quite completed work, Rites of Birth, 
Marriage, Death and Kindred Occasions among the Semites). 

242 That this is unquestionably the meaning of 13 1»ynm) may be inferred 
from a comparison with 21.14, the only other Biblical passage in which this 
verb is used. There the two alternatives of treatment are that the master 
may not sell the captive woman with whom he had previously had sexual 
relations and then subsequently had conceived a dislike for her, nor, quite 
naturally, may he use her actually as a slave-woman. Here also we have the 
same two alternatives, although in the reverse order. This connotation of the 
verb 4nynn was proposed by Rashi (to 21.14) who, however, strangely enough, 
explained it on the basis of analogy with the Persian, an explanation which 
he had in turn from R. Moses Hadarshan (circ. 1050). Further proof of the 
correctness of this interpretation of q»ynn may be found in the comparison of 
Deut. 24.7 with its parallel in Ex. 21.16. There too, just as here, two alterna- 
tive conditions exist for the kidnapped person. There, just as here, he might 
be sold, as a slave, of course, or he might still be found in the possession of the 
kidnapper. Certainly in this latter condition he was not held by the kidnapper 
merely in order to make him the object of brutal treatment, perhaps until 
such time as he might be sold as a slave, but he must actually have been used 
by the kidnapper as a slave, probably through the exercise of force. Just this 
would constitute the parallel in Ex. 21.16 to 12 a»ynm of Deut. 24.7. 
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worthy that here the death-penalty is expressed by the verb 
met in the Qal.24 None the less execution by the state is undoubt- 
edly implied.24* Obviously too the death of the kidnapper has 
expiatory force. While therefore, this evidence is not at all de- 
cisive, it tends to indicate that this particular miSpat was not 
taken from the old, pre-Deuteronomic miSpat-corpus, but was 
of Deuteronomic authorship, and the product of the early post- 
exilic period. 

In 21.2223 a law occurs which, though couched in character- 
istic Deuteronomic m7Spat form, with the use of the second person 
singular, is none the less, despite both its form and its obvious 
relationship to a judicial matter, viz. the execution of the death 
sentence, actually not a miSpat at all, in the strict sense of the 
word, but is rather a ritual law. The exact meaning of the law is 
not absolutely certain, due to two obscure expressions. Its most 
probable meaning is this: If a man is found guilty of a crime the 
penalty of which is death and he is executed and (then) you 
suspend him (i. e. the corpse) upon a tree, you shall not allow 
his corpse to remain upon the tree over night, but you shall 
surely bury him upon that very day, for a (corpse) suspended is 
an affront to a (i. e. its) ghost; and you shall not defile your land 
which Yahwe, your God, giveth you as a possession. 

The first difficulty in interpreting this law arises out of the 
words yy by ims mdm nom. It is probably not impossible syntac- 
tically to translate them, ‘‘And he is executed and you hang him, 
etc.’’, i. e. hanging is the method of execution; mbm would then 


243 So also in 17.12; 18.20; 19.12; 22.22, 25. The use of the Qal in this 
connection, instead of the Hof‘al seems to be characteristically Deuteronomic. 
In the only passage in Deuteronomy where the Hof‘al is used, where ordinarily 
the Qal might have been expected, 13.6, LX X apparently actually read the Qal. 
On the other hand, however, in 22.22, where both MT and LXX read the 
Qal, PeS. seems to have read the Hof‘al. Of course, in 21.22 all versions, includ- 
ing MT, read the Hof‘al, since the context there forbids the use of any other 
conjugation. 

244 This miSpat has, of course, close affinities with Ex. 21.16. These will 
be discussed in connection with our consideration of that law in the next 
section of this paper. We shall see then that Ex. 21.16 is unquestionably 
younger than this miSpat (contrary to Hempel, Die Schichten des Deuteronomi- 
ums, 241.) 
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be interpreted as defining nom. This would imply, of course, 
that from of old hanging was an established method of execution 
in Israel. This is by no means impossible, although there is little, 
if any, actual evidence to that effect. Gen. 40.19, 22; 41.13 know 
of execution by hanging, but may well imply that it was an 
Egyptian and not an Israelite practice. Similarly the various 
references in the Book of Esther may imply too that hanging 
was a Persian method of execution. Actually the only Biblical 
passage in which hanging seems to be an outright Israelite 
method of execution is Josh. 8.29, and we shall see shortly that 
even here this conclusion is open to serious question.745 

‘Now it is significant that rabbinic literature recognizes only 
four legitimate methods of capital punishment, stoning, burning, 
strangulation and killing with a sword.*4° Hanging is not one of 
these.747, Moreover, Targum Jonathan to this passage and also 
rabbinic legislation”4” interpret this law as meaning that after a 
person has been executed for any crime, no matter what, nor 
what the method of execution, but seemingly particularly if it be 
by stoning,”47> then, after the criminal has been put to death, 
his body should be exposed by being suspended upon a tree until 
just before nightfall. It is quite obvious, moreover, that this 
interpretation of this law was not original with the Rabbis and 


245 \What may have been the ancient Israelite attitude toward execution by 
hanging and the basic reason for its infrequent use, if used at all, may be 
inferred from a significant fact cited by Oliphant (The Land of Gilead, 60): 
“As the soul is supposed to leave the body by the mouth, that is kept open 
(at the moment of death) with great care; and, in case of criminals in the 
hands of the authorities sentenced to be hung, their friends have been known 
to beg as a great favour, that they might be impaled instead.” Undoubtedly 
the belief underlying this practice is of great antiquity and not improbably 
may have been current in ancient Israel. Its practical effect would have been, 
of course, to restrict greatly, if not to forbid absolutely the practice of execution 
by hanging. 

246 Cf, JE, III, 554ff.; article ‘Capital Punishment.” 

247 Sanhedrin VI, 5 records the tradition that Simon b. Shetach hanged 
eighty witches on one day, but represents this as an altogether exceptional 
circumstance. 

247% Sanhedrin, 46a. 

2470 Tbid., based upon a mistaken correlation of Lev. 24.14ff. (cf. also Ex. 
22.27 and Job. 2.9) with this law. 
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the result of characteristic rabbinical hermeneutic, for Josh. 10.26 
seems to imply this very same procedure in the execution of the 
five captive Canaanite kings. This passage is undoubtedly 
Deuteronomic and dependent upon the very law with which we 
are dealing. But all the more therefore it indicates that already 
in the late post-exilic period this law was interpreted in just this 
manner. And if so, and since, moreover, this law is itself, as both 
its form and character indicate, the product of the early post- 
exilic period, then it follows that from the very first the law did 
not contemplate hanging as actually a method of execution, but 
that instead, just as we have interpreted it above, the exposure 
of the corpse upon the tree was supplementary to the actual 
execution. 

But what purpose could such exposure of the corpse of a 
criminal thus executed have? The answer is not far to seek. 
We have already noted that a number of these Deuteronomic 
mispatim which prescribe the death-penalty close with the 
significant words, ‘‘And all Israel shall see and take warning 
(and never again do anything like this evil thing).747° Obviously 
to these Deuteronomic legislators the execution of the criminal 
had a threefold purpose, (1) to inflict the maximum punishment 
upon the actual criminal, (2) to make expiation for the crime 
and its defiling effects in behalf of all Israel, (3) to serve as a 
striking warning and deterrent to Israel, so that no one might 
ever commit that same crime again. Undoubtedly the exposure 
of the corpse in this manner was in conformity with this last 
purpose. Certainly such exposure would exert a strong public 
influence and would make possible the literal enforcement of the 
injunction, ‘And all Israel shall see and take warning, etc.” 
We need not doubt that just this was the purpose of this strange 
rite, otherwise so completely out of harmony with customary 
Israelite procedure,”4 and that furthermore, since, as we have 
seen, this purpose of giving striking warning to Israel is a motivat- 
ing force in all this post-exilic Deuteronomic legislation, this law 


2a7e Deut. 13.12; 17.13; 19.20; 21.21. 

2474 Both I Sam. 31.10 and II Sam. 4.12 present cases of the exposure 
of the corpse manifestly in order to serve as a warning against similar acts 
or crimes. 
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itself is the product of post-exilic Deuteronomic legislative 
activity. 

The second point of difficulty in this law, and one which has 
troubled scholars long and sorely, is the exact meaning of the 
phrase ybn ands ndbdp >. Misled by analogy with Ex. 22.27 and 
Lev. 24.14ff., the expression is not infrequently translated, ‘‘for 
one hung is a blasphemy of the Deity’’; or from this basic inter- 
pretation various modified renderings are derived. But on the 
one hand, all these various renderings are absolutely meaningless 
in this setting. And on the other hand, it is significant that in 
this very same verse the proper name of the Deity, Yahwe, is 
used without hesitation. It follows almost necessarily from this 
that ’elohim here does not refer to Yahwe. Nor can there be any 
question as to what this word does refer to. Regardless of the 
various stages in the cultural evolution of this significant word, 
we may be sure that in the early, animistic stages of the evolution 
of Semitic religion, and particularly of the religion of Israel, 
’elohim designated those supernatural “‘powers”’ or spirits which 
controlled or affected the life of man. If not always, then cer- 
tainly not infrequently, the word denoted an evil spirit. It is 
used in precisely this sense in Gen. 32.29 and 31.7477 More 


247° The implication of Gen. 32.25-33 seems not to have been developed 
quite fully by any scholar thus far, not even by Gunkel. The legend tells that, 
left alone on the far bank of the Jabbok, Jacob wrestles with something dread 
which attacked him and sought to kill him. The mere fact that the entire 
episode transpires during the night and that, when conquered, Jacob’s opponent 
can not endure the light of day, establishes conclusively, as Gunkel has 
pointed out, that this is an evil spirit, powerful only during the night. For 
want of a better term, and perhaps suggesting also quite graphically what 
Jacob naturally took his opponent to be at the beginning of their combat, 
the text calls Jacob’s opponent ’#5, ‘‘a man.” Apparently also for want of a 
specific term, Hosea 12.5 calls it a mal’ak, hardly, however, “an angel,” but 
rather ‘‘a supernatural being.’’ Actually, however, Gen. 32.29 tells exactly 
what Jacob’s malicious opponent was, an ’elohim. But it is possible to go even 
further and identify this spirit exactly. Gunkel has suggestively called attention 
to the fact that there is an evident play on words between waye’abbeg in v. 25 
and the name of the river, the Jabbok, yabdog, in v. 23 (so also G. A. Smith, 
The Historical Geography of Palestine, 384, note 1). Occasionally in its course 
the Jabbok flows through a narrow, deep valley with steep sides, difficult of 
ascent and descent (cf. Merrill, East of the Jordan, 391-393). Some such spot 
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specifically ’elohim designated a spirit of a dead person, a ghost. 
It is used in this particular sense in two passages, I Sam. 28.13 
and Is. 8.19. And unquestionably it is used in this very same 
sense in this particular law. 

The correctness of this conclusion is proved by the fact that 
the law commands that the corpse must not be allowed to remain 
exposed upon the tree over night, but must be given proper 
burial before nightfall. Obviously it is the fear of the ghost of the 
executed criminal which prompts this provision, for not only 
ghosts, but also all evil spirits were believed to be particularly 


as this must have been regarded as the traditional site of Jacob’s struggle with 
the evil spirit. And unquestionably this particular evil spirit must have been 
intimately associated with the stream, and its name must therefore have been 
identical with that of the stream, Jabbok. It is quite likely that a secondary 
implication is that this river received its name because of the wrestling pro- 
clivities of the evil spirit dwelling in it. Not improbably the spirit had been 
affronted by Jacob’s crossing the stream back and forth to transport his camp 
to the hither side, and by his contemplated crossing again on the morrow. At 
any rate it is clear that it seeks to take Jacob’s life, probably by casting him 
into the water and there drawing him beneath the surface to drown. But Jacob 
proves the more powerful and, although injured in the struggle, succeeds in 
holding the evil spirit fast until, at the approach of dawn, he wrests a blessing 
from him. The significant fact for our study is that here an evil spirit is unmis- 
takably termed an ’elohim. (Perhaps so also in the original form of the tradition, 
of which a mere reminiscence is recorded in Gen. 32.2f.). 

In this connection, and corroborating fully this interpretation of the legend 
in Gen. 32.25-33, we may cite an interesting legend recorded by Ad-Damiri 
(Hayyat al-Hayyawan, ed. 1330 of the Hegira, p. 372; translation of Jayyakar, 
I, 463). “It is related . . . that one of the Companions of Muhammad (the 
Prophet) met one of the jann, who wrestled with him, endeavouring to throw 
him down; he said (to him), ‘I see you are slender and thin as though your 
arms were the forelegs of a dog. Are all you jann like this, or are only you 
among them like this?’ To which he replied, ‘No, by Allah, I only among them 
am so strong-sided; but return to the contest, and if you throw me down, I 
shall teach you something beneficial to you.’ He said, ‘Very well,’ and again 
wrestled and threw him down; whereupon the jinn said, ‘Recite, ‘“‘Allah, there 
is no deity but Him, the living, the self-subsistent!” ’ And he replied, ‘Very 
well.’ The jznn then added, “There is no house in which you recite it but from 
it Satan will come forth, making wind in the manner that an ass does, and 
into it he will not enter again until the morning’.”” A Samoan myth which 
parallels these two legends closely, tells how the hero wrestled with a spirit 
in the nether-world and conquered him and wrested from him for mortals the 
blessing of fire (Frazer, Myths of the Origin of Fire [London, 1930], 73). 
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powerful and dangerous at night,?47* and it behooved mortals 
therefore to guard themselves most zealously against their 
attacks and to give them no opportunity to work their evil wills. 
To leave the corpse of the executed criminal unburied, and 
particularly to leave it suspended upon the tree, where it had 
been exposed and subject to the revilings of all who saw it, 
would have been an extreme affront to the ghost, which he would 
be sure to avenge in most extreme manner during the nightly 
period of his power. The only effective safeguard was, of course, 
to give the corpse proper sepulture before nightfall. Just this 
the law commands. It is clear therefore that we must render 
bn omy nbdp > “for a corpse suspended (for exposure to the 
gaze of a hostile and reviling public) is an affront to a (its) ghost.” 
This accords fully with the manifest import of this law. And it is 
clear too that this law has precisely the same belief or superstition 
underlying it and is animated by precisely the same general 
purpose as the interesting ritual law in vv. 1-9 of this same 
chapter, viz. to protect the people against the dread attacks of a 
ghost, particularly evil-intentioned because it had not received 
proper burial.*4 But with this interpretation of this law so well 


2471 For evil spirits active at night cf. Wellhausen, Reste des altarabischen 
Heidentums,? 151; Musil, Arabia Petraea, III, 319ff., 429; Bauer, Volksleben im 
Lande der Bibel, 212; Canaan, Aberglaube und Volksmedizin im Lande der 
Bibel, 8, 12. 

2478 Menes (op. cit., 118f.) offers an altogether different explanation of this 
law. Citing II Sam. 21.1ff., he contends that, not the fear of the ghost of the 
unburied corpse, but merely the desire to perform proper burial rites for him 
prompted the burial on the same day. He contends too that the assumption 
of the fear of a ghost in ancient Israel is unevidenced and groundless. Yet a 
moment’s thought might have suggested that this is unquestionably the basic 
thought of the peculiar and undoubtedly ancient rite recorded in vv. 1-9 of 
this very chapter. He fails to realize too that it was always the fear of the 
dangerous ghost among primitive peoples which prompted the speedy burial 
of a corpse, and particularly before nightfall of the day of death. He holds also 
that ods nbbp means “blasphemy,” basing his conclusion upon passages 
such as Ex, 22.27; Lev. 24.15 and Job 2.9. He does not appreciate, however, 
that in every one of these cases it is always the verb, bp, and not the noun, 
m55p, which is used, and that likewise every one of these cases deals with a 
blasphemous utterance, and not with a blasphemous or defiling act or condi- 
tion, such as is the case here. Therefore, while admitting the ingenuity of 
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established, and the characteristic motivation given in v. 23b, 
that without proper burial the land would be defiled, precisely 
the same motive which is implied in vv. 8-9 for the parallel 
ceremony in vv. 1-9, a motivation which, we have seen, is 
characteristically Deuteronomic and in accord with the dominant 
spirit of early post-exilic Judaism,74 we may conclude with 
practical certainty that this law, as well as that in vv. 1-9, both 
couched in Deuteronomic miSpat form though altogether ritual- 
istic in import, are of post-exilic Deuteronomic authorship.*47' 
These two laws may accordingly be regarded as striking and 
confirmatory instances of the spirit of the post-exilic Deuter- 
onomic mispat and kindred legislation which we have posited.74* 


Menes’ explanation of the law, its utter groundlessness becomes also equally 
apparent. 

2471 According to Pedersen (Der Eid bet den Semiten, 74) the effect of the 
corpse remaining suspended upon the tree over night would have been to make 
the land accursed. But undoubtedly the primitive concept underlying all this 
was, as has been said, that the ghost of a corpse remaining unburied over 
night was believed to be a dangerous, evil spirit. However, by the time of the 
formulation of this characteristic Deuteronomic law the determining motif had 
unquestionably become that which we have here intimated, and which is 
actually stated in v. 23b, and which, as we have seen, influenced so much of 
the post-exilic Deuteronomic legislation. 

2471 Tt should be clear, of course, that this refers only to the literary form 
of the law and its presence here. The underlying superstition naturally had 
its roots in early Semitic animism and persisted steadily through all the stages 
of Israelite religious evolution down to the post-exilic period. 

248 It may perhaps be argued that the conclusion that the law in Deut. 
21.22-23 commands that the corpse of every criminal executed for any crime 
whatever, and in any manner whatever, even by stoning, be suspended on a 
tree refutes our earlier conclusion that execution by stoning was employed 
just because it obviated the necessity of subsequent handling of the corpse, 
with the consequent result that the defilement and sin, heaped up in the body 
of the executed criminal, would be communicated again to those who would 
handle the body. It would seem also to refute the hypothesis which we have 
suggested in note 184, with regard to cairns erected over the corpse of the 
stoned criminal. Unquestionably the corpse of a person executed by stoning 
would have to be handled in order to be suspended upon a tree; but the 
defilement thus communicated to the few persons who handled it could easily 
be removed in the customary ritualsmanner. This would not obviate at all 
the fact that in this way the defilement thought to rest upon all Israel could 
be communicated to and concentrated in the criminal thus executed. And the 
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In Deut. 25.1-3 another miSpat occurs the exact origin of 
which is difficult to determine. The miSpaj provides that if (two) 
men have a case at law and they bring the matter before the 
court, and the court pronounces its decision, and it declares the 
one party in the right and the other in the wrong, and then if 
the latter be sentenced to be beaten, and the judge has him thrown 
down and beaten in his presence, with the number of blows (to be 
dealt) conforming to the crime, he may have no more than forty 
blows dealt him, lest, if he has him beaten more than this, an 
extremely severe beating, your brother would become of light 
esteem in your eyes. The exact meaning of this miSpat is not 
certain. If the protasis is construed as ending with v. 2, as inter- 
preted above, then the mzSpat merely prescribes the maximum 
number of blows which might be dealt a person found guilty of 
any crime for which beating is the established penalty. 

But if, as is also possible, though less probable, the protasis 
ends with v. 2a, we must translate, ‘‘And if the latter be sen- 
tenced to be beaten, then the judge shall have him thrown down 
and beaten in his presence with the number of blows conforming 
to the crime. He may have no more than forty blows dealt him, 
etc.’”’ In this case the purpose of the miSpat is twofold, viz. not 
only to fix the maximum number of blows which might be dealt 
the criminal, but also to provide both that the number of blows 
shall conform to the character or degree of the crime and also 
that the sentence shall bé executed in the actual presence of the 
judge who imposed the sentence. This last provision would, of 
course, imply that if the judge must himself witness the execution 
of the sentence, he would naturally feel a larger sense of respon- 
sibility in imposing it and probably also would be more inclined 


very fact that Josh. 8.29 expressly provides that, after the corpse of the king of 
Ai, who had been hung, was taken down from the tree just before sunset, a 
cairn of stones was erected over it, while Josh. 10.27 provides for a somewhat 
similar and altogether comparable procedure with the corpses of the five 
Canaanite kings which had been suspended, proves rather conclusively that 
the erection of such cairns or stoneheaps over the bodies of those who were first 
stoned and then hung on a tree was a regular procedure. In this connection too 
it may be noted that a cairn was erected over the corpse of Absalom, who 
also, in a sense, had been suspended on a tree (II Sam. 18.17). (For these 
suggestions I am indebted to my colleague, Dr. Sheldon H. Blank.) 
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to be lenient in fixing the exact number of blows to be dealt the 
criminal.749 With either interpretation, however, it is clear that 
the basic purpose of the miSpat is to fix a more lenient procedure 
than would in all likelihood have obtained had the matter been 
left entirely to the arbitrary, unregulated and personal decision 
of the judge.?s° This seems to point to a late rather than an early 


249 This would then be a provision of the same character and import as 
that in 13.10a8b; 17.7a, that the witness or witnesses must cast the first stone. 
But, as we have seen, those passages are undoubtedly late, post-exilic inser- 
tions into their respective miXpatim. This would tend to indicate that, if this 
second interpretation of this miSpat be correct, the entire miSpat must be 
quite late. More probably, however, the ancient custom required that the judge 
witness the execution of the sentence which he had imposed, just as it also 
undoubtedly required that the number of blows inflicted in punishment con- 
form to the degree of the crime. These considerations suggest that our first 
interpretation of the miSpat is more probably the correct one. This too is the 
implication of the fact that v. 3 has no introductory nor connecting particle. 
The introduction in this manner of the apodoses of the conditions set forth 
in these miXpatim is quite common; cf. Ex. 21.20f., 22, 26f., 28f., 31f., 34, 36, 
37; 22.1f. and passim; Deut. 22.23; 24.4. It is noteworthy in this connection 
that the use of the connecting particle seems to be far more common and 
regular in the miSpatim in Deuteronomy than in those in C. Perhaps the lack of 
use of such a connecting particle in introducing the apodoses of the conditions in 
these miXpatim may be regarded therefore as an indication, though by no 
means an infallible one, of the relatively early date of a miSpat. 

250 All the more significant when we realize that none of the so-called Old 
Oriental codes has any law corresponding to this, and that blows in varying 
number considerably in excess of this and ranging up to one hundred blows 
in the Assyrian Code (II, §8) are specified. The Koran (Sura 24.2, 4) also 
prescribes one hundred blows each for the adulterer and the adulteress and 
eighty blows for the person who brings a charge of adultery falsely. Eighty 
blows is likewise the punishment which Islamic law prescribes for drunkenness. 
(Rutter, The Holy Cities of Arabia, I1, 102). This provision is all the more 
interesting and significant in the light of Burckhardt’s statement (Notes 
on the Bedouins and Wahdbys, 70f.) that corporal punishments are entirely 
unknown among the Arabs, and that every blow dealt by one man to another 
must be properly compensated for by law. Burckhardt’s statement is ap- 
parently contradicted, not only by the above cited provision of the Koran, 
but also by illuminating cases of whipping as a legal punishment cited by 
Palgrave, Central and Eastern Arabia, 96; Doughty, Arabia Deserta, I, 14; 
II, 368; Kelly, Syria and the Holy Land, 298. In the majority of these cases 
the condemned person is laid upon his face upon the ground, in the presence 
of the sheikh or judge who imposes the sentence, and the blows are usually 
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authorship, and to suggest that this miSpat too is of late post- 
exilic, Deuteronomic composition.?5" 

In Deut. 25.11-12 a miSpat of peculiar import occurs. If two 
men are engaged in a brawl and the wife of one draws near to 
help her husband against his adversary and she puts forth her 
hand and lays hold of the latter’s private parts, then you shall 
cut off her hand; your eye shall not pity. The use of the second 
person singular in the apodosis of the miSpat is quite conclusive 
proof that the mzSpat is not old, but is in all likelihood of Deu- 
teronomic origin and authorship. This too is the implication of 


administered to the back rather than to the soles of the feet. Obviously 
this practice parallels very closely that recorded in the Biblical miSpat. Nor, 
despite appearances, is there any contradiction between all this evidence 
and Burckhardt’s statement. For these are all cases or records of punishment 
of city dwellers and reflect the practice among the urban population and the 
fellaheen. On the other hand, Burckhardt’s statement applies to the Bedouin 
alone, and illustrates convincingly the Bedouin attitude toward blows dealt 
with a stick or fist. The latter suggest the treatment dealt to a slave, and this 
the free-spirited nomad resents bitterly (cf. above, note 47). But just this is, as 
we have seen, the consideration underlying the miSpaj in Ex. 21.18f. It is clear 
therefore that that mzSpat, and also the one following it in vv. 20-21, 26-27, 
have as their cultural background a nomad point of view persisting into an 
agricultural environment. This in turn points to two important conclusions, (1) 
that these two miSpatim developed spontaneously in Israel, and have no 
dependence whatsoever upon laws in other Old Oriental codes, and (2) that 
they must have begun to evolve at a time when Israel’s nomad life was as yet 
not too far in the past for the nomad point of view to persist as a strong 
motivating force in social custom and in law. 
In passing we may take note of Jirku’s suggestion (Das weltliche Recht im 
Alten Testament, 106f.) that the limitation here of the number of strokes to 
forty is due in all likelihood to the symbolism of forty as a holy number rather 
than to ethical considerations. This is, however, probably correct only in 
.part, for unquestionably humanitarian considerations also motivated this law. 
231 [t has in common with the mzSpat in 21.22—23 that both miSpatim 
seem to regulate the application in a more enlightened and cultured age of 
old, established methods of legal punishment. In all probability within the 
mispat itself v. 3b is a late, explanatory gloss, which gives to the miSpat a 
motivation which it did not possess originally; for it is fair to presume that 
the basic and original purpose of the miSpat was, not so much to protect the 
dignity and honor of the culprit, but rather to safeguard him against a punish- 
ment too severe and possibly regarded as endangering his life. Probably too 
in v. 2 the use of os 777) to introduce the subordinate condition may be regarded 
as indicative of Deuteronomic authorship; cf. above, note 154. 
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the concluding phrase, “Your eye shall not pity.”” We have already 
considered the meaning of this charge, and found that it expresses 
directly the rigorous spirit of early post-exilic Deuteronomic 
legislation. And this accords too with the content of the m2Spat. 
For unquestionably the import of the miSpat is that it was the 
fact that the hand of the woman had grasped the private parts 
of a man not her husband which justified the extremely severe 
penalty prescribed here. The implication is obviously that her 
hand had by this act become defiled; and that which had become 
defiled must be destroyed as unfit for participation in the life 
of the community, pure, holy and consecrated to the service of 
Yahwe dwelling in its midst. 

To understand the miSpat fully we must reconstruct its actual 
background. It seems to picture a scene such as this: A and B 
have been fighting, and A has cast B to the ground and has either 
leaped upon him or is bending over him, presumably to dispatch 
him. In this position his male organs are exposed from the rear. 
The wife of B, seeing her husband’s desperate situation, inter- 
venes to save him, approaches A from the rear and unexpectedly 
seizes hold of his organs and diverts A’s attack to self-protection 
against the new adversary and thus, of course, actually rescues 
her husband. Obviously the miSpat conceives of her purpose as 
laudable, but the manner in which it is achieved as unfortunate 
in character and results, since her hand has become defiled there- 
by and must consequently be cut off. 

But unquestionably back of this miXpaj lies an older and more 
fundamental idea and principle. Upon this considerable light 
is shed by Matt. 5.27-32. That section of the Sermon on the 
Mount deals with the sin of adultery. It reads: Ye have heard 
that it was said, Thou shalt not commit adultery: but I say unto 
you, that every one that looketh on a woman to lust after her 
hath committed adultery with her already in his heart. And if 
thy right eye causeth thee to stumble, pluck it out, and cast 
it from thee; for it is profitable for thee that one of thy members 
should perish, and not thy whole body be cast into hell. And if 
thy right hand causeth thee to stumble, cut it off, and cast it 
from thee: for it is profitable for thee that one of thy members 
should perish, and not thy whole body go into hell. It was said 
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also, Whosoever shall put away his wife let him give her a writing 
of divorcement: but I say unto you, that every one that putteth 
away his wife, saving for the cause of fornication, maketh her 
an adulteress: and whosoever shall marry her when she is put 
away committeth adultery. 

It is clear from the context here that the sin to which improper 
use of either hand or eye might lead, to which this passage refers, 
is connected closely with adultery. The implication here with 
regard to the hand is that it has touched the forbidden private 
parts of the paramour and thus has become defiled. Moreover, 
it is clear from the context that the underlying thought here is 
not that the cutting off of the hand is a form of punishment, 
since it is charged to be self-inflicted, but that it is an expiatory 
act, a sacrifice of purification as it were, which has the specific 
effect of redeeming the sinner from the consequences of his sin, 
viz. eternal punishment in Gehenna.?% 

Furthermore it is significant that Matt. 5.31 seems to refer 
directly to Deut. 24.1,?53 a passage which stands in close proximity 
to 25.11—12. It is impossible therefore not to conclude that back 
of the charge in v. 30 to cut off the offending and misleading 
right hand is the thought of Deut. 25.11—-12. This too corroborates 
our conclusion that the underlying principle of this mzSpat is not 
at all the idea of actual punishment of the woman for a sin or a 
crime, which was in itself no crime at all, but which was actuated 
by a motive essentially laudable, viz. to deliver her husband from 
a more powerful and threatening adversary, and which would 


252 This is also the implication of the parallel passages in Matt. 18.7-9; 
Mark. 9.43-47. Both of these passages are undoubtedly secondary and late 
insertions, since neither has the slightest apparent connection either with what 
precedes or what follows. Moreover, Matt. 18.7-9 in particular manifestly 
interrupts the originally direct connection between vv. 1-6 and 10. 

253 It is true, as we have’shown, that the mSpat in Deut. 24.1-4 does not 
itself command the giving of a bill of divorce, but merely assumes this as an 
old, established procedure and actually deals with another, though closely 
related legal problem. But since this is the only Pentateuchal law which makes 
mention of the bill of divorce, and since, moreover, it might easily be, and 
has in fact quite generally been misinterpreted as actually commanding the 
giving of the bill of divorce, there can be no question that this is the passage 
to which Matt. 5.31 actually refers. 
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undoubtedly not have even been regarded as a sin if her hand 
had touched some ether part of B’s body. Unquestionably the 
underlying principle is that, despite the laudability of her pur- 
pose, the woman’s hand has been defiled and that by cutting it 
off expiation is made not only for her but also for the entire com- 
munity, which was, in theory, likewise defiled by her involuntary 
act. 

The matter might rest here and be regarded as comparatively 
simple, were it not for the fact that a miSpat which parallels this 
closely, occurs in the Old Assyrian code, §8. It says: If a woman 
in a fight injures the testicle of a man, one of her fingers shall be 
cut off; and if in the fight she injures both testicles, both her 
(breasts?)?54 shall be cut off. Apparently the Biblical and the 
Assyrian miXpatim have much in common, and in fact deal with 
the same theme. And if so then of course the question of relation- 
ship between the two mXpatim would arise and demand answer. 
But the similarity between the two miSpatim is only on the sur- 
face. Manifestly the Assyrian miSpat deals with a question of 
crime and its punishment. To destroy a man’s testicles, and 
thereby his hope of progeny, was apparently regarded as a crime 
of first magnitude, second only to murder. Therefore a severe 
penalty was justified. That this crime was committed in a fight, 
and therefore could hardly have been premeditated, seems not 
to have been considered an extenuating circumstance.?55 But 
this is a point of view altogether different from that of the Biblical 
mispat, where, as we have just seen, not punishment but expia- 
tion is the basic principle of the legislation, and where also there 
is no question whatever of destroying a man’s testicles, and 
with this his hope of future offspring as well as his own manly 
nature and vigor, but only of touching, or at the most taking 

254 Jirku’s suggestion (Das weltliche Recht im Alten Testament, 122). Jas- 
trow (JAOS, 41 [1921], 16) suggests ‘‘the fingers of both hands they mutilate.” 


255 Nor is it at all clear just why this law should consider only the case 
of a woman being the person who inflicted the injury in question, and not 


of a man doing this, unless it be that the miSpat rests upon a basic considera- ~ 


tion of sexual relations of some kind, which implied that for a woman to 
touch the sexual organs of any man, other perhaps than her husband, no 
matter for what cause, was an impure and defiling act. It must be admitted 
that the entire matter is rather obscure, 


r 
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hold of, not merely the testicles, but rather the entire male 
organ or any part thereof. 

Moreover, the punishment of cutting off the hand is a punish- 
ment by no means peculiar to Biblical and Assyrian legislation. 
CH, §195 prescribes the cutting off of both hands as the punish- 
ment of the son who strikes his father. Likewise cutting off of 
the hand is the punishment specifically prescribed in the Koran 
for theft,?5° and it is still enforced in various parts of the world 
of Islam, particularly in Arabia.?57 Manifestly the principle 
underlying all these cases is that that organ of the body which 
commits the crime shall be destroyed in punishment. From this 
it may well be inferred that this wasaform of punishment peculiar 
to the primitive Semites, which, in the course of Semitic cultural 
evolution in various lands, underwent various modifications, all 
tending in the main toward the gradual abrogation of this bar- 
barous practice. In Israel the custom persisted only in the one 
single case recorded in the miSpat in Deut. 25.11-12; and, as 
has been said, even here it has all the appearance of an ancient, 
half-outgrown practice, revived in the course of time in response 
to the spirit of an age extreme and exacting in its treatment of 
sins and crimes, particularly those which seemed to partake of 
the nature of ritual defilement, an age likewise strongly inclined 
towards punishments which seemed to have the added effect of 
an expiation of the sin or crime because of which they were 
imposed. Certainly there is every reason for regarding this par- 
ticular mzSpat with its peculiar offense and the unduly severe 
penalty prescribed as altogether of Israelite origin and character, 
and, despite the seeming parallelism with the Assyrian law, in 
no wise dependent upon it. But if it be recognized as a miSpat of 
Israelite origin alone, then the internal evidence of style and con- 
tent and the added fact that it occurs in Deuteronomy point 
strongly to the conclusion suggested above, that it is a miSpat 
of relatively no great antiquity, but is in content as well as in 
form and location, the product of post-exilic, Deuteronomic, 
ritualistic legislators. 


256 Sura 5.42. 
257 Cf. Doughty, Arabia Deserta, II, 318f., 368; and above, note 79. 
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But one Deuteronomic mispat remains to be considered, that 
in 19.11-13.758 This passage is couched in typical miSpat form, 
coupled with the characteristic Deuteronomic concluding formulas, 
“thine eye shall have no pity upon him,” and “and thou shalt 
purge from Israel the blood of the man unduly slain,?5* so that 
it may be well for thee.’’5? Likewise the content of the passage 
is of the typical miSpat character. It might accordingly be inferred 
that, after the characteristically Deuteronomic editorial addition 
in v. 13 has been removed, what remains, viz. vv. 11-12, will 
constitute the original, pre-Deuteronomic miSpat. 

Such is, however, not at all the case. A moment’s thought 
shows that this miSpat must be distinctly Deuteronomic in author- 
ship. For obviously it is dependent upon vv. 1-10 preceding, and 
these verses contain the provision for the specifically Deuter- 
onomic innovation of the cities of refuge, the substitute for the 
pre-Deuteronomic local sanctuaries, desecrated and destroyed 
and with their authority nullified completely by the Deuter- 
onomic Reformation. It follows therefore that vv. 11-12, which 
presume these cities of refuge, must be a miSpat of Deuteronomic 
authorship.5% 

258 For the analysis of vv. 14-21 of this chapter and their relationship 
to vv. 1-13, cf. above, pp. 72-77. 

28a For this rendering of »pi 07 cf. above, note 52. 

259 Here it is particularly apparent that the execution of the murderer is 
regarded not merely as a punishment for his crime but also as having expiatory 
effect, resulting in specific benefit for the entire people; cf. also v. 10. 

239 This becomes all the clearer and more significant if, following the 
suggestion of Nicolsky (‘‘Das Asylrecht in Israel,’ ZA W 7 [new series] [1930], 
151ff.), we recognize that Josh. 20, which deals likewise with the question of 
the cities of refuge, and which is in the main P, contains in vv. 3-6 considerable 
material which is unquestionably Deuteronomic. This condition is emphasized 
particularly by the fact that vv. 4-6 are missing completely in LXX B. This 
suggests that these vv. are not original in Josh. 20, but were inserted there 
from some other position, in which they stood originally, at a date so late 
comparatively that at the time the LX X translation was made they had not 
yet been incorporated into all extant Hebrew versions of the book. Their 
unmistakably Deuteronomic character, all the more apparent by contrast with 
the many obvious signs of Priestly composition in the remainder of the chapter, 
suggests in turn that these vv., or at least the nucleus of them, stood originally 
in Deut. 19. Careful consideration of that chapter confirms this conclusion 
strongly. It needs only superficial consideration of that chapter to realize 
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But it is equally certain that not only this miSpat but also 
the legislation in vv. 1-10 are based upon an older, pre-Deuter- 
onomic miSpat. In the first place vv. 4-6 deal with a miSpat prob- 


that vv. 4-5, which define by a number of illustrations just what is meant by 
unintentional murder, disturb the close connection between vv. 3 and 6, and 
must therefore be an editorial, explanatory gloss. Likewise vv. 7-9, which 
deal with the question of three eventual additional cities of refuge, are also 
unquestionably a late, editorial expansion of the original text. It is significant 
in this connection that v. 10 has no immediate connection with or dependence 
upon the thought of the eventual necessity of three additional cities, contained 
in vv. 7-9, but depends rather upon the main thought of the original section 
of this legislation, viz. that of the three original cities of refuge. 

Now it is so significant as to be practically convincing that Josh. 20.4-5 fits 
in perfectly between Deut. 19.6 and 10. With the possible exception of the 
insertion of the one word nxn after on of Josh. 20.4, for the sake of clarity, 
and without the change of a single additional word or letter, these two vv. 
fit into the context of Deut. 19.6 and 10 perfectly. And not only does Deut. 
19.10 follow immediately and perfectly upon Josh. 20.5 and round out and 
complete its thought adequately, but also the insertion of these two vv. here 
supplies a thought which is absolutely essential to the legislation and the 
absence of which makes it limp exceedingly. For Deut. 19.6 deals with the 
question of what might happen if the blood-avenger should encounter the 
murderer before the latter attains to the city of refuge. The next two logical 
and essential thoughts would then be, of course, as to the procedure in case 
the murderer reaches the city of refuge safely, and then after that the pro- 
cedure in case the blood-avenger comes and demands of the elders of that city 
that they surrender the murderer to him. Just these two cases are dealt with 
fully in Josh. 20.4-5. There can therefore be little doubt that these two vv. 
stood originally in Deut. 19, between vv. 6 and 10, and were, for some reason 
no longer comprehensible, removed from there and transferred to their present 
position in Josh. 20 by the late editors who made provision for three additional 
cities of refuge by substituting the present Deut. 19.7-9 in their place. This 
substitution, of course, left Deut. 19.10 entirely without connection with what 
now precedes it. 

This conclusion is confirmed by the fact that Deut. 19.11-12 manifestly 
assumes the presence in this chapter of Josh. 20.4—5, and in just the position 
which we have suggested, for it deals with the alternative phase of the situation 
with which Josh. 20.5 deals, viz: what shall be the procedure of the elders of 
the city of refuge in case it be found that the murder was, not unpremeditated, 
as in Josh. 20.5, but was unquestionably premeditated. Without the presence 
of Josh. 20.4-5 between Deut. 19.6 and 10, vv. 11-12 are hardly a complete 
unit with the legislation in vv. 1-10. But with Josh. 20.4-5 inserted in the 
place indicated, the unity of the entire legislation in its original form, viz. 
Deut. 19.2-3, 6; Josh. 20.4-5; Deut. 19.10-12, is self-apparent. 
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lem?®° and imply clearly the existence of an older miSpat the 
application of which to the new conditions created by the Deu- 
teronomic Reformation this legislation seeks to define. This too 
seems to be the implication of the expression mi vawd ps 19) in 
‘v. 6. And this is, moreover, certainly the import of the statement 
in 22.26b. From the evidence of these two passages alone we may 
conclude with certainty that an ancient mzSpat must have been 
current in Israel in the pre-Deuteronomic period which prescribed, 
first, that in case of wilful murder the murderer should be put 
to death by the “‘blood-avenger,’’ and second, that in case of 
accidental or unpremeditated manslaughter the murderer should 
have the right of sanctuary at any of the local shrines. 

Vv. 11-12 are clearly based upon a third provision of this 
older, pre-Deuteronomic mzSpat, viz. that if the man who had 
committed wilful murder flees for sanctuary to one of the local 
shrines, and meanwhile it becomes established that it was actually 
a case of wilful murder and not of mere manslaughter, then the 
elders of his town, in other words his legal representatives, some 
of whom were presumably his own relatives, should send and 
forcibly take him from the shrine and from under the protection 
of the Deity there, and deliver him over to the ‘“‘blood-avenger”’ 
to be put to death. For this earlier provision of the local shrines 
this new, Deuteronomic miSpat substitutes the cities of refuge. 

From the evidence of this passage, 19.1-13, coupled with the 
significant reference to the old miSpat in 22.26, it is a simple mat- 
ter to reconstruct the content of the original, pre-Deuteronomic 
miSpat. In fact it would be no difficult undertaking to reconstruct 
even the original wording thereof with fair probability of correct- 
ness.?° But just this miSpat was unquestionably what stood orig- 


In Josh. 20.3 such Deuteronomic elements as do exist, notably the expres- 
sions nyt °ban wp) m3 nx now ow, are due, of course, to editorial influence. 
The same would be true of v. 6, unless it be, as does actually seem to be the 
case, that that entire v. is P, or perhaps better RP. 

260 V7. 5a is, as Steuernagel correctly interprets it, only an illustration of, 
and not at all a case alternative to the general principle stated in v. 4. More- 
over, v. 5b seems really to be the direct continuation of v. 4, and not of v. 5a. 
V. Sa therefore gives the impression of being a late gloss. Likewise vv. 7-10 
are obviously secondary and late. 

260a Cf. above, p. 62. 
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inally in Ex. 21.12-14. We have seen that in that passage v.12 
is, in all likelihood, a fairly late substitute for the original state- 
ment of the general principle, couched unquestionably in char- 
acteristic miSpat form, that the murderer shall be put to death by 
the blood-avenger. V. 13 then, in its original form, offered the 
first modification of this general and basic principle, viz. the case 
of accidental or unpremeditated manslaughter. It is quite likely 
that v. 13a retains in the main the language of the original mz5- 
pat.?** On the other hand, v. 13b is clearly the work of a late 
editor, probably Deuteronomic, since it obviously rests upon the 
assumption of the single, central sanctuary.” This too is the 
import of v. 14b, while the use of the first person in *na1» and of 
the second person in npn indicates the hand of the Deuteronomic 
editor. But again, in all likelihood, v. 14a retains the language 
of the original mzSpat practically intact.? There can accordingly 
be little question that the old, pre-Deuteronomic mSpat, upon 
which the legislation in Deut. 19.1-13 is based and to which 
Deut. 22.26 likewise refers, stood originally and in its original 
form in Ex. 21.12—14, a form which, as we have seen, and as we 
shall have even more convincing proof of later, has been greatly 
modified by late Deuteronomic, and perhaps even by Priestly 
editors. 


26t Tn all likelihood, however, this was introduced by ox) in the manner 
characteristic, as we have seen, of the older miSpatim. 

262 This will be discussed thoroughly later when we consider the full 
implication of that obviously late revision of the entire legislative section of 
the Book of the Covenant which represents the Deity speaking in the first 
person. We shall see that that revision is Deuteronomic and in the interest 
of the single, central sanctuary. Whether this modification here of vv. 13b 
and 14b implies that in the first stage of the Deuteronomic Reformation the 
single, central sanctuary was intended to serve as the only place of refuge 
for the entire land, and that only somewhat later, when this was found imprac- 
ticable, the institution of the cities of refuge was devised and legislated for in 
Deut. 19.1-12, still presumably by the original Deuteronomic legislators, 
can not of course be determined with certainty for lack of sufficient evidence; 
but it does indeed seem highly plausible. 

263 Probably instead of >) the original read on). In all likelihood too the 
original of v. 14b provided that the murderer was to be taken from his place of 
sanctuary in the local shrine and turned over to the “‘blood-avenger’’ by the 
elders of his city, precisely as in Deut. 19,12. 
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This concludes our detailed analysis of the’ miSpatim which 
occur in Deuteronomy. It will, however, be well to compare the 
results of this analysis with the results of our analysis of the 
mispatim in C. 


IV. COMPARISON OF THE MiSpatim IN DEUTERONOMY WITH 
THOSE IN THE BOOK OF THE COVENANT 


We have seen that the miSpatim in Deuteronomy may be divided 
into two groups, those which are apparently of pre-Deuteronomic 
origin and have been borrowed by post-exilic Deuteronomic 
editors from their original source and incorporated into D, in 
almost every case with the addition of the characteristic and 
significant motivating clause, 729po yr nya, and occasionally 
with other, similar, amplifying clauses, and those miSpatim 
which are or seem to be of specifically Deuteronomic, even though 
in the main likewise of post-exilic, authorship. To the latter group 
belong the miSpatim in 13.2-6; 7-12; 13-19; 15.12-18; 17.2-7; 
8-13; 19.11-13; 21.22-23; 24.7; 25.1-3; 11-12. To the former 
group belong the miSpatim in 19.16—-21; 21.15—-17; 18-21; 22.13-29; 
24.1-4; 25.5-10. We have likewise seen that the two mtSpatim 
in 15.12-18 and 19.11-13, both belonging to the first group, are 
really Deuteronomic adaptations of two miXSpatim which stand, 
or at least stood originally, in C. 

It is, however, naturally the second group, the older miSpatim 
in D, which interests us most at this moment in our investigation, 
for it is, of course, between these and the mzSpatim in C that the 
most significant comparison must be made. We have seen that 
of these miSpatim the group in Deut. 22.13-29, and especially 
the single miSpat in vv. 28-29, are so closely related to the miXpat 
in Ex. 22.15-16 that the conclusion is unavoidable that in the 
original miSpat source Ex. 22.15-16 followed immediately upon 
Deut. 22.28-29, and that in this source Deut. 22.13—29 plus Ex. 
22.15-17 constituted a definite section thereof, dealing with the 
general theme of sexual offenses forbidden under the prevailing 
ethics and institutions of marriage. 

When we compare carefully the older miSpatim of Deuteronomy 
with those of C three significant differences become apparent. The 
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first of these is the fact that, so frequently as to seem almost a 
regular characteristic of them, the Deuteronomic miXpatim are 
motivated, i. e., the underlying basis or justification of the miSpat 
is given, while not a single instance thereof occurs in the miSpatim 
in C.?%a As instances of such motivation of the Deuteronomic mi5- 
patim we may cite 21.17b;? 22.19a8, 21a8, 24bc, 26aBb-27, 
29bB ;7°5 24.4aB ; 25.3b. The presence of these motivating state- 
ments in these Deuteronomic miSpatim gives to them the appear- 
ance of greater length and prolixity than the miSpatim in C. 
These latter are, in turn, characterized by unusual conciseness, 
coupled with remarkable exactness of expression. This latter 
undoubtedly reflects the true, original mzSpat form. Unquestion- 
ably therefore some of these motivating statements in the Deu- 
teronomic miSpatim, though, as we shall see, by no means all of 
them, represent, to a certain extent at least, definite liberties 
with the original mzSpatim, comparable to the various additions 
and internal modifications of the original language which we 
have already noted, taken by the Deuteronomic editors in the 
process of borrowing these miSpatim from the original source 


263a Ex, 21.8b (m3 17122) we have already set down as a gloss (cf. above, 
note 40). Ex. 21.21b@ (s17 1DD> °D) is absolutely the only other motivation of 
a mispat to be found in C. Moreover, careful consideration suggests that this 
passage too is a gloss; for it was hardly correct to say that a Hebrew slave 
was his master’s kesef when in the seventh year he could go free. Probably 
the real reason why there was no blood-revenge in the case described in this 
passage was that this flogging was regarded as ordinary punishment which a 
master had a right to inflict upon any of his slaves, Israelite or non-Israelite; 
but this is by no means exactly the same as to say that the Israelite slave was 
his master’s kesef. Furthermore, actually no motivation was needed here, 
for the entire matter was perfectly obvious. We would have expected far 
more a motivation of the fact that Ex. 21.37 provides for a four for one repay- 
ment in case of the theft of small cattle but a five for one repayment in the 
case of large cattle. The fact that all explanation of a matter as obscure as © 
this is lacking is significant, and quite characteristic of the miSpatim in C. 
But all the more this tends to indicate that Ex. 21.21b6 is a gloss. But if so, 
then our statement is justified, that not a single miSpat in C was in its original 
form motivated in any way. 

264 If not the entire v. 17; for the thought of v. 17a is really implied in 
v. 16. 

265 But cf. Ex. 21.26f. 

266 T. @, MNOUT IWS ANN. 
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and adapting them to the conditions and points of view of the 
early post-exilic age. 

But the very fact that these Deuteronomic editors should 
have experienced this urge to motivate somewhat the miSpatim 
which they borrowed, as well as the majority of the mSpatim 
which they themselves formulated, may well indicate one, or 
perhaps even both, of two things, first, that these Deuteronomic 
editors did not feel all too sure of themselves and of their legisla- 
tive authority and therefore felt constrained to justify the mzSpat 
by exhibiting its internal merit and reasonableness, or, second, 
that, conscious of a definite antiquity of these older mzSpatim, 
they felt that they must justify their application to the conditions 
of a later and presumably a more modern day by specifying the 
particular underlying principle which gave these miSpatim validity 
still in their comparatively late day. Certainly this frequency of 
motivation of these Deuteronomic miSpatim, in significant con- 
trast to the miSpatim of C, is clear evidence of the fact that the 
editors of C were considerably earlier and therefore closer to the 
time of the original legislation and literary formulation of these 
various miSpatim. 

The second significant difference between the miSpatim in Deu- 
teronomy and those in C is the frequency with which the death 
penalty is provided in the former miSpatim and its comparative 
infrequency in the latter. In C, with the exception of the state- 
ment of the general principle of blood-revenge in the miXpat which 
stood originally in Ex. 21.12, and its application to the cases 
dealt with in Ex. 21.20 and 22.1—2a, and apparently also to that 
dealt with originally in 21.23, the death penalty is provided in only 
one case, viz. for the owner of the goring ox, who had neglected 
to properly restrain the dangerous animal, in 21.29,31. And in 
this last case, probably in recognition that it was not a case of 
wilful murder, provision is made for the acceptance of ransom- 
money in expiation of the death. In significant contrast with this, 
in the twenty miSpatim belonging to the two groups of Deuter- 
onomic miSpajim the death penalty is specified twelve times, 
while one other miSpat?™ deals with a matter incidental to the 


267 Deut. 21.11-23. 
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infliction of the death penalty and two others” deal with physical 
penalties which must be regarded as quite extreme. 

It might be argued, of course, that this comparison is not 
altogether justified, since the miSpafim in C, as we have seen, 
deal with two main themes, viz. the manumission of Hebrew 
slaves and responsibility in the custody of domestic animals 
under all manner of conditions, neither of which, with but one 
or two exceptional circumstances, provides the slightest occasion 
for the infliction of the death penalty or even of physical suffer- 
ing. It is self-understood that in the pre-Deuteronomic period 
there were plenty of occasions when the death penalty was legally 
applied; witness, for example, the Naboth story. And since 
unquestionably the few miSpatim in C constitute but a compara- 
tively small fragment of the much larger body of miSpatim which 
must have stood in the original source, it is quite probable that 
this original body of miSpatim provided many occasions when the 
death penalty was specified for the crime in question. In fact, 
just this is the implication of the fact that quite a number of the 
mispatim belonging to the older group in Deuteronomy and 
which, we have contended, were probably borrowed from this 
original miSpat source do actually provide the death penalty. 

But it is by no means accidental that the Deuteronomic editors 
have at least borrowed such a seemingly disproportionate number 


268 Deut. 25.1-3; 11-12. 

269 | Ki, 21.10-15, where it is clearly implied that the established legal 
penalty for blasphemy, whether of Deity or king, was death by stoning. It is 
by no means certain that we may infer from the fact that Jezebel procured 
two false witnesses to testify against Naboth that already in pre-Deuteronomic 
times the testimony of two witnesses was necessary before the death-sentence 
could be imposed (cf. Deut. 17.6; 19.15; Num. 35.30 [P]). It may well be 
that Jezebel procured these two witnesses, not to conform to any specific 
law, but only to make the evidence seem convincing and the death of Naboth 
therefore certain. Or it may be that the provision of two witnesses here is a 
late reinterpretation of the story to make it conform to Deuteronomic princi- 
ples. Certainly Deut. 19.16-19, a miSpat which has not the slightest connection 
with the law in 19.15, immediately preceding it, and which even apparently 
contradicts that law fundamentally, seems to imply that, had the evidence 
of the one, single, false witness been accepted as valid; it would have sufficed 
to bring about the infliction of the death penalty upon the innocent man. 
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of misSpatim which provide the death penalty. The reason for 
this is clear in the light of our investigation thus far. The selec- 
tion of these particular miSpatim by these Deuteronomic editors 
for inclusion in the Deuteronomic Code must have been due in 
very large measure to the principle which, as we haveseen, animated 
them in much, if not most, of their legislation, viz. that the death 
of the criminal for these offenses served not only as a legal punish- 
ment but also as a ritual expiation for the land and the people, 
which the crime in question had defiled, and thus made possible 
the continued residence of Yahwe in their midst. This is, if such 
be needed, final confirmation of this hypothesis with regard to 
the underlying motive of these Deuteronomic miSpatim which 
the consideration of the import of the three clauses, oft-repeated 
in connection with these Deuteronomic miSpatim, yun noyai 
Jape, vy pinn x27? and nwyd woy xdi) ws iynw Sse So) 
m7 1275), has led us to posit. 

And this conclusion is borne out still further by the fact 
that, with but one single exception,?7? the death penalty is in 
every case inflicted by stoning. This is explicitly provided in 


270 Tt is not at all unlikely that the charge, ‘‘thine eye shall not pity,”’ carries 
a twofold implication, a command to execute the death sentence uncompro- 
misingly and, what is actually merely the reverse aspect of this command, a 
prohibition of the acceptance of blood-money in lieu of the actual execution 
of the death sentence. If this last assumption is correct, then the post-exilic 
Deuteronomic command, “‘thine eye shall not pity,’ has exactly the same 
import as the Priestly provision in Num. 35.3134, and, of course, with much 
the same end in view. 

2% Deut. 13.16-18, a miSpat, as we have seen, entirely of Deuteronomic 
origin and authorship. It provides that in case all the people of a single town 
apostatize they shall all be put to death by the sword and the town itself shall 
be burned completely. It takes but a moment’s thought to realize, on the one 
hand, that in this particular case of the execution of the entire population of 
a town, death by stoning would have been impracticable at least, if not alto- 
gether impossible. And on the other hand, it is clear that the penalty which 
this miSpat imposes upon the town and its inhabitants is really borrowed from 
the war legislation in Deut. 20.12-18, and especially vv. 16-17, that, in other 
words, this mzSpat treats the apostatizing town just as if it was one of the 
towns of the idolatrous, pre-Israelite inhabitants of the land. 
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13.11; 17.5; 21.21;27? 22.21,24.273 It is perhaps implied also in 
22.22.2741 It follows accordingly, as we have suggested already,?75 
that in these particular cases execution by stoning was specified 
because this method of inflicting the death penalty lent itself best 
to these particular cases in which the motive of expiation was 
a paramount consideration, and where, as we have suggested, 
not only was there no direct physical contact between execu- 
tioners and executed, but also the casting of the stones from the 
hands of the executioners upon the body of the executed was 
in all likelihood thought to carry with it whatever of ritual 
defilement was lodged in the executioners, particularly those 
who had been present and witnessed the commission of the 
crime, and to concentrate it in the person and body of the 
executed. In this manner the scape-goat principle was literally 
enforced.?7° 


272 Here the verb is 01; in all other cases it is bpp. Outside of this one 
passage in Deuteronomy on is found only in passages in Ezekiel, P, or still later 
writings. This may perhaps be regarded as additional evidence of the post-exilic 
date of this particular mzSpat. On the other hand, with the exception of Josh. 
7.25 (where the hand of the editor is readily apparent) and of these Deuter- 
onomic miSpatim, ¥pp in the sense of ‘‘to execute by stoning”’ is used only in 
pre-Deuteronomic writings. Inasmuch as Targum Onkelos and Targum 
Yerushalmi regularly employ on for the bpp of MT, while Targum Jonathan 
likewise does so quite frequently and never employs bpp itself, we may conclude 
that the growing use of 019 in the late Biblical literature and its tendency to 
supplant the older bpp was due to expanding Aramaic influence upon post- 
exilic Hebrew. 

273 Cf. also Ex. 19.13, where shooting (by arrows) is specified as a method 
of execution alternative to stoning. Both these methods of execution have 
this in common, that the executioner does not come into direct, physical 
contact with the executed and that there is a passage of a concrete object from 
the executor to the executed. In other words, both these methods of execution 
are peculiarly appropriate for the execution of persons ritually defiled, just 
as in this particular case. 

274 Probably in contrast to execution by burning, which seems to have 
been the older practice; cf. Gen. 38.24; Lev. 20.14; 21.9; cf. above, note 248. 

275 Above, pp. 89-91. 

276 It is not impossible that these considerations may have led these 
Deuteronomic editors to substitute execution by stoning for some other form 
or forms of execution which the older miSpatim in their original form may 
have provided. Certainly this is neither impossible nor improbable. And 
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Accordingly that, in contrast to the miSpatim in C, the post- 
exilic Deuteronomic editors should have inserted into Deuteronomy 
such a disproportionate number of old miSpatim which provide the 
death penalty, and should also have formulated so many new 
mispatim, upon their own legislative authority, in the spirit of 
these older mzSpatim, indicates that they must have lived and 
worked in a period which felt a distinct need for legislation of 
such extreme severity, and establishes beyond question both the 
fact of the post-exilic date of this Deuteronomic legislative and 
editorial process and also the relatively greater antiquity of the 
editorial processes by which the particular miSpatim were incor- 
porated into C. 

And finally, a third significant difference between the mz5- 
patim in C and those in D is the fact that the former in not a 
single instance make reference to the judicial authorities who 
hear the case in question, impose the sentence and supervise its 
execution,?7’ while the mzSpatim in D, both those belonging to the 
older group as well as the younger ones, make frequent reference 
thereto. Three different groups or classes of judicial authorities 
are referred to in these Deuteronomic miSpatim, the town elders, 
the judges and the priests. We have seen, however, that in the 
few cases where the priests are represented as discharging judicial 
functions, viz. in 17.9-12 and 19.17,?78 the reference to them is 
an intrusion into the passage and that the miSpat in its original 
form knew nothing of them.?79 
particularly in the case of the sexual offenses listed in Deut. 22.13-29 it seems 
quite likely that the original punishment prescribed, at least in those cases 
where both adulterer and adulteress were put to death, was death by burning; 
cf. note 248. 

277 In Ex, 21.23 the orb>» are, as has been said, not the judges who hear 
the case but the referees or arbiters who appraise the amount of ransom- 
money which the husband demands and act as go-betweens and moderators 
between the two disputants until an amount mutually satisfactory is agreed 
upon. 

278 Cf. also 21.5 and particularly the significant statement in v. 5b. How- 
ever, it is clear that v. 5 is a late insertion into this passage and that the 
priests had originally no role whatever in this peculiar rite; cf. v. 2, and also 
below, p. 226, and note likewise that v..6 followed originally directly upon v. 4. 

279 Exactly the opposite opinion, viz. that the reference to the priests is 
original, and that to the judges secondary, is held by Bertholet, Deuteronomium, 
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It is a matter of considerable importance to determine the 
exact relation of the town or village elders and the judges to each 
other. And this investigation may well throw light upon the 
important question of the administration of law in, ancient Israel 
and likewise upon the origin of the mzSpatim with which we are 
dealing, and perhaps even upon the origins of other types of law. 

It is noteworthy that the social background of all the mzS- 
patim is that of Israel as a people already dwelling in Palestine, 
living in towns and cities and following an agricultural life pri- 
marily, with the possession of domestic cattle, for the most part 
at least, only incidental thereto. None the less certain institu- 
tions of desert, tribal organization persisted in Israel, and have 
in fact persisted in Palestine in more or less modified forms down 
to the present day. Among these not the least significant was the 
institution of the elders in Israel and the authority which they 
enjoyed and the functions which they discharged. In general 
these agreed so closely with the corresponding limited authority 
enjoyed and the functions discharged by the elders or shiukh 
among the Bedouin?®° that it is impossible not to regard the 
institution of the elders in the Biblical period as a direct develop- 
ment out of the corresponding institution in Israel in its pre- 
Canaanite, desert, nomadic or semi-nomadic days. 

In the main the elders in ancient Israel discharged basic 
functions. For the most part in the period of fixed sojourn in 
Palestine they seem to have been local authorities. As such they 
acted as the administrators of their town, or perhaps better, as 
its representatives in all matters where such representation was 
necessary. Thus, in Deut. 19.12 they represent the town in remov- 
ing from his place of refuge their fellow-citizen who had com- 
mitted murder and turning him over to the blood-avenger for 


53f.; Hempel, Die Schichten des Deuteronomiums, 212-222. On the other hand, 
Menes (op. cit., 20f.; 92f.) contends that the priests, who, he holds likewise, 
were not at all identical with Levites, never exercised judicial functions 
whatever until the period of the exile (cf. Ez. 44.24; II Chron. 19.8). 

280 Cf. Burckhardt, Notes on the Bedouins and Wahdbys, 66ff.; Featherman, 
The Aramaeans, 385; Doughty; Arabia Deserta, I, 248f.; Musil, Arabia Petraea, 
III, 334ff.; Kennett, Bedouin Justice, 13, 19, 36f.; Grant, The People of Pales- 
tine,? 52, 150. 
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execution.?*: In Deut. 21.3ff. they again represent their town in 
the ritual procedure necessitated by the finding of the corpse 
of a murdered man, the murderer of whom it is impossible to 
ascertain. In Jud. 8.14-16 Gideon holds the elders of Sukkot 
responsible for the town’s inhospitable attitude toward him and 
his men and punishes them accordingly. In I Sam. 11.3 the elders 
of Jabesh Gilead carry on negotiations with Nahash the Ammonite, 
and in I Sam. 16.4 they come as the responsible representatives 
of Bethlehem to meet Samuel and to treat with him.?” 

But in addition to this important function the elders of each 
town acted as the local judges or court. They sat in the town 
gate, apparently on regular occasions or at regular intervals, 
and to their court local processes of law were brought for adjudica- 
tion.?8 And apparently this institution of the local courts of 
elders sitting in the town gate persisted deep into the post-exilic 
period.?%4 

However, among the Bedouin, the elders or shiukh are by 
no means the only judicial functionaries. Alongside of them is 
the gady, who may perhaps be regarded as tantamount to the 
professional judge. But it would be misleading to infer from this 

28 Cf, Josh. 20.4. 

282 Cf. also I Sam. 30.26-31; I Ki. 21.8-11; II Ki. 10.1. It is probably an 
expression of this function as well as a definite reminiscence of actual desert 
tribal conditions when practically all sources agree that in the desert as well 
as in the early period of settlement in Palestine the elders functioned as the 
leaders and spokesmen of their clans and tribes; cf. Ex. 3.16, 18; 4.29; 12.21; 
U7 eSthe 1812 and passim; Deut, 31:97 28: I Sam. Suse 5. oe liee el Oe 
I Ki. 20, 7-8; II Ki. 23.1. The same point of view naively pictured the Egyp- 
tians as organized in like manner under the leadership of elders; Gen. 50.7. 
Nicolsky (‘‘Das Asylrecht in Israel,’’ ZA W, 7 [new series] [1930], 157f.) holds 
that in addition to their local functions the elders of Israel constituted a kind 
of national council (Stadtrat), whose function was.to give counsel to the king 
-(cf. I K. 12.6; II K. 23.1ff.; also Num. 11.16ff.). This view is held also by 
Menes (op. cit., 21f.; 91f.), who contends in addition that one of the effects 


of the Deuteronomic Reformation was to limit the earlier authority of the 
elders. 

283 Cf. Deut. 21.19ff.; 22.15 ff.; 25.7ff.; also Amos 5.10, 12, 15., and perhaps 
also I. Ki. 21.8-11. 

284 Zach. 8.16; Prov. 22.22; Job. 5.4; Ruth 4.9ff. This too is the implica- 
tion of such Deuteronomic miSpatim as 21.19ff., which we have set down as 
being of specifically Deuteronomic origin. 
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that among the Bedouin the office or role of gady is either elective 
or appointive. Rather, it is as rule heritable or transmittable in 
certain families. The gady is generally a man of recognized integ- 
rity, wisdom and soundness and responsibility of judgment and 
well versed in desert law, either, and most customarily, through 
the exercise of a superior memory, or occasionally, though very 
rarely, through ability to read and write and to refer to written 
laws and judicial records.?*5 To the gady cases are brought, either 
those of major importance, too difficult or responsible for reference 
to the shiukh, or those in which one or both of the litigants are 
unwilling to abide by the decision of the shiukh. It is clear from 
this that the gady constitutes in some respects a kind of a higher 
court, a court of appeal, as it were. However, even with this 
superior judicial authority the gady is by no means the final legal 
resort of the Bedouin. Of still greater authority is the recourse 
to the oath,?® or, in cases of extreme complexity and stringency, 
to trial by ordeal.?*7 Recourse is had to these two last procedures 
most frequently in cases where there are no actual witnesses or 
where the evidence is inconclusive. , 

Now in the Bible,?8* as well as in the other Old Oriental law 
codes,?*9 references to the institutions of the oath and trial by 
ordeal are sufficiently frequent to indicate that they persisted 
in the practice of ancient Semitic and historically contiguous 
peoples down to a relatively advanced stage of cultural evolution. 
Both institutions, however, are so characteristically primitive 
that it is impossible to avoid the conclusion that not only in 
ancient Israel but also among the Babylonians and Assyrians 
they represent survivals of primitive Semitic customs and institu- 
tions closely related to, and probably differing but little in prin- 


285 Cf. Burckhardt, Notes on the Bedouins and Wahdbys, 68ff.; Musil, 
Arabia Petraea, III, 337; Jaussen, Coutumes des Arates au pays de Moab, 


181-188; G. L. Bell, Rambles in a Syrian Desert, 11. 

286 Cf. Musil, of. cit., 338ff., and above, p. 112. 

287 Cf. Burckhardt, op. cit., 69; Musil, op. cit., 338ff.; my ‘‘Trial by Ordeal 
among the Semites and in Ancient Israel,”, Hebrew Union College Jubilee 
Volume [1925], 113-144. 

288 Ex, 21.7, 8, 10 (cf. above, pp. 111-116); Num. 5.11-31. 

289 Pedersen, Der Eid bei den Semiten, and my “Trial by Ordeal, etc.” 
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ciple, though localized in form,?* from the corresponding Bedouin 
practices today. : 

All the more surprising is it therefore to realize how compara- 
tively infrequent are the references to the judge, presumably 
the counterpart of the Bedouin gady, in the pre-exilic Biblical 
literature. The only specific references to the Sofet and his func- 
tions in pre-Deuteronomic literature seem to be Is. 1.26; 3.2; 
Hos. 7.7; 13.10 (?); Amos 2.3 (Moab); Mic. 7.3 (?); Zeph. 3.3.29 
These coupled with the incidental references in Gen. 19.9; Ex. 
2.14, suffice, however, to indicate that the role of Sofet was by 
no means unknown in ancient Israel, and that the judge enjoyed 
a considerable measure of authority. All the more suprising is 
it therefore that the references to the Sofet in this literature are 


290 As, for example, in the ordeal of casting the suspected person into the 
river, employed regularly in Assyria and Babylonia; cf. my ‘‘Trial by Ordeal, 
etc.,’’ 124. 

201 Num. 25.5 (E?) refers to the judges of Israel but in a passage so frag- 
mentary and obscure that nothing can be made of it. I Sam. 7.16-17 and 8.1-3 
represent Samuel as functioning as a kind of a circuit judge in Israel, holding 
court regularly, seemingly once each year, in a number of the most important 
centers, Bethel, Gilgal, Mizpah, with his permanent headquarters at Ramah, 
his home city. His sons function similarly, though corruptly, in Beer Sheba. 
Here the verb Safat is used, not in the sense characteristic of the Deuteronomic 
framework of Judges (cf. 2.16-19; 4.4; 16.31 and passim; I. Sam. 4.18) viz. to 
govern the people and administer their affairs (so in I. Sam. 7.15; cf. likewise 
Is. 33.22; 40.23; Ob. 21; Ps. 2.10; 148.11; Prov. 8.16, and the Carthaginian 
suffetes, and Menes, op. cit., 94) but in the specific sense of ‘‘to function as judge 
in a court.” Scholars are in wide disagreement as to the authorship of these 
verses. Inasmuch, however, as 7.16-17aaw and 8.1-3 are unquestionably an 
expansion of vay in 7.15 and offer a reinterpretation of it contrary to that 
which it usually has, it follows that these verses must be quite late. Accordingly 
this picture here of Samuel and his sons functioning as circuit or district 
judges may hardly be regarded as historically valid for the early, pre-Deuter- 
onomic period. If it has any historical basis at all it pictures a late, post-exilic 
court organization based upon the provision in Deut. 16.18. Something 
similar seems to be implied in the obviously editorial gloss in Jud. 4.5b, that 
the tribes used to come up to Deborah for judgment (upwnb; note that here 
vpwd is used as a verbal noun, i. e., as an Aramaic infinitive Pe‘al, precisely 
as in Deut. 1.17). The picture of Deborah here is that of a district judge, 
precisely like that of Samuel in I Sam. 7.16-17 and 8.1-3, or perhaps even of 
the single, supreme judge of all the tribes, identical with ‘‘the judge who will 
be in those days” of Deut. 17.9. 
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not more frequent and specific. The conclusion lies ready to hand 
that during this period the role of the Sofet in Israel, although 
established, was as yet by no means widespread and general. 

And this is easily comprehensible. II Sam. 15.4 is most illumi- 
nating in this regard. It makes clear beyond question that the 
king regularly played the role of supreme judge in ancient Israel.?” 
This is borne out fully by II Sam. 8.15; 14.4ff.; I Ki. 3.9, 16-28; II 
Ki. 15.5, and likewise by the distinctly post-exilic pictures in II 
Sam. 7.11; Is. 11.3f.; 16.5; Prov. 29.14. Manifestly the king was 
the court of last resort, to whom cases too difficult for local decision 
were referred, or to whom appeal was taken from the decision 
of the local courts of elders or even of the Sofetim. Under the 
comparatively simple social organization which obtained in 
ancient Israel, particularly during the period of the united king- 
dom, or even of the divided kingdom, access to the king was 
free and ready so that even the humblest person could, without 
the least difficulty or formality, lay his case directly before the 
king. Under conditions such as these there would be little reason 
for or possibility of intermediate courts, such as the judges would 
undoubtedly have constituted. It seems more reasonable there- 
fore to suppose that the development of the institution of the 
judges in ancient Israel went hand in hand with the development 
of cities of considerable size and the evolution of social life and 
organization in such manner as living within these cities would 
call forth. For in the large cities, such as Jerusalem, Shechem 
and the like, with their populations of composite social origins, 
the institution of the court of elders would unquestionably have 
been unwieldy if not actually impossible of organization. In com- 
munities such as this some other judicial body or authority was 
indispensable, such as the Sofet, appointed no doubt by the king, 
or at least confirmed in office by him. And actually the few refer- 
ences to the Sofef in the pre-Deuteronomic literature seem to 
associate him with the cities rather than with the villages or 
rural districts. We may therefore infer that while the institution 
of the judge was by no means unknown in ancient Israel, even 

222 For a detailed and illuminating picture of the same role played by 
Mohammed ibn Rashid at HAyil, cf. Doughty, Arabia Deserta, 1, 606f. David’s 
court must have been quite similar to'this. 
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from the earliest times, and had in all likelihood grown out of 
an institution comparable to the Bedouin gady, it remained an 
institution largely undeveloped because of internal social condi- 
tions during the greater part of the period of the kingdom. 

One other condition may well have contributed to this situa- 
tion. Assuming that Deut. 33.10 is original in its present position, 
and not an interpolation,?% and that the poem, as all the evidence 
indicates, comes from the Northern Kingdom and from some 
time within the period 865-842 B. C., i. e. the latter part of the 
reign of Ahab or the reigns of his two immediate successors, then 
it indicates decisively that from of old the Levitical priests, along- 
side of the elders and the judges, exercised judicial functions 
of a very positive nature. They seem to have dispensed with full 
authority laws of two distinct kinds, miSpatim and torot.?% 

This matter is further illumined by the graphic picture of 
the judicial procedure of Moses, acting upon the advice of his 
brother-in-law, the Kenite Yahwe-priest, in Ex. 18.13-27.795 
Moses sits day by day to judge the people. His role here is approx- 
imately thesame, in part at least, as that which the king discharged 
in the pre-exilic period of Israel’s sojourn in Palestine. Moses 
is a Levite, in fact the original Levitical priest. To him all the 
people come with their cases and he renders his decision. Appar- 
ently these decisions consist of two kinds of laws, designated in 
vv. 16 and 20 as kugqgim and torot.?9* The procedure too is clear. 
In all cases where there is a precedent, in other words a law estab- 
lished by an authoritative decision by Moses in some previous 
case more or less similar to the one in hand, the decision is given 
in accordance with that law or precedent. This is, of course, typical 
case law. It implies the preservation of definite records of these 
previous decisions, either in Moses’ memory, or, more probably, 
in writing. Where there is no precedent Moses reaches a decision 


293 And on this most scholars seem agreed. 

204 The specific nature of torot will be discussed fully in the next section 
of this work, to appear in HUCA, VIII (1931). 

295 As we have seen, the nucleus at least of this narrative is from K; cf. my 
‘The Oldest Document of the Hexateuch,’”’ HUCA, IV (1927), 127-135. 

29s However, neither of these terms is original here, but both are the 
product of RE, or even of RD; cf. “The Oldest Document,” 134. 
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apparently, at least in the most difficult and intricate cases, not 
by consulting his own judgment alone, but by some oracular 
process, by means of some technique laying the case before the 
Deity and securing a decision from Him. This decision of the 
Deity of course becomes then the law for all similar cases which 
might arise. The legal principle is thus established. The only 
judicial problem thereafter is apparently how to apply the par- 
ticular legal principle to future specific cases with their conditions 
varying more or less from the basic precedent. Presumably these 
laws or legal principles obtained by the decision of the Deity, 
no matter how communicated, are what is implied in the term 
torot both here and in Deut. 33.10. Presumably the application 
of established legal principles and precedents to specific cases 
as they might arise is the judicial procedure here connoted by 
the term hugqium and in Deut. 33.10 by the term miSpatim.2% 
Moreover, it is clear that throughout Moses acts primarily 
in his priestly capacity. For both hugqqim and torot are stated 
specifically to belong to the Deity, i. e. undoubtedly to emanate 
from Him,?%” and in v. 15 the administration of justice in this 
manner is described as “inquiring of the Deity.”’ Furthermore, 
acting upon the counsel of his brother-in-law, Moses appoints 


296 Or, possibly more correctly, Ex. 18.13-27 describes not two but three 
legal processes, (a) the actual judging, in accordance with the principles of 
sound common sense, of disputes, usually of a civil nature, which might arise 
between man and man, and for which no recourse to the Deity was needed; 
(b and c) the decision in more difficult and intricate cases or in cases of unusual 
significance where some basic principle was involved (cf. for example Num. 
27.1-11; 36.1-12). These cases might be subdivided into two classes according 
to their nature, whether dealing with civil or religious matters, and so be 
designated as (b) huggqim and (c) forot. All this is, however, largely hypothetical. 
This matter is extremely difficult of decision due to the fact that in the various 
ages and literary strata of the Bible the different terms for law, dabar, torah, 
hog, huqqah, mispat and miswah seem to have been used quite interchangeably 
and with wide latitude and inexactness of connotation. In Deut. 33.10 accord- 
ing to LXX we would expect MT to have read 4 nipn instead of qpupwn; cf. 
Blank, ‘“‘LXX Renderings of Old Testament Terms for Law,”’ below, p. 273. 

297 So also Deut. 1.17 with reference to this same tradition. vpwn is, of 
course, used here and also in Jud. 4, 5 with the force of a verbal noun, ‘‘giving 
judgment,” after both the form and manner of an Aramaic infinitive Pe‘al 
(cf. above, note 291). 
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subordinate judges, ‘‘captains of thousands, captains of hundreds, 
captains of fifties and captains of tens,’’* to whom he is to com- 
municate the kugqim and torot that they may apply these already 
established principles to cases which might arise, while he him- 
self functions thereafter only in connection with the greater and 
more difficult cases, those apparently for which there is as yet 
no precedent nor established legal principle. And here his pro- 
cedure continues to be as oracular priest to lay such cases before 
the Deity and secure decision thereof from Him. 

Something like this procedure must be the implication with 
regard to the judicial functions of the Levitical priests of Deut. 
33.10. Apparently they continued to discharge judicial functions 
such as these, alongside of the elders, judges and king, well into 
the period of the kingdom. And not improbably too they were 
the recorders and custodians of the permanent, written records 
of at least those laws and legal precedents which had emanated 
from their respective sanctuaries and priestly courts. 

These considerations may well throw considerable light upon 
the peculiar situation in the judicial practice of Israel which 
the Deuteronomic Reformation brought about. Up to that time 
apparently the administration of justice rested in the hands of 
three groups or sets of authorities, viz. the town or village elders, 
who constituted the local courts, the judges who apparently 
functioned for the most part in the large cities and to a certain 
extent, and perhaps even completely, had superseded there the 
local courts of elders, and finally, the priests, or at least certain 
groups or classes of priests, connected, if not with all, then with 
certain of the larger and more important sanctuaries. Above all 
these, the king apparently exercised supreme judicial authority, 
at least in civil matters. 

The evidence of the Deuteronomic miXpatim seems to be 
clear that throughout the Deuteronomic period and continuing 
into post-exilic times the local courts of elders persisted with only 
small diminution of their powers and functions. Yet there is some _ 
evidence that there was a tendency toward encroachment thereon. 


298 Cf. Kennett, Bedouin Justice, 37. However, both in v. 21b and v. 24b 
the term is probably from RD. 
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Thus, in Deut. 21.2 beyond all question the insertion of. Puan, 
certainly not a part of the original legislative prescription, since 
these judges play absolutely no role in the entire ritual procedure, 
represents in all likelihood, an attempt to assign to the judges 
a role in a ceremony of considerable importance which they did 
not possess originally, and to do this at the expense of the author- 
ity and prerogatives of the village elders. Likewise, as we have 
already intimated, the role assigned to the priests in v. 5 is of a 
similar nature and purpose, though manifestly of later editorial 
insertion. On the whole, however, it would seem that the authority 
of the elders as the local courts was maintained quite consistently 
throughout this entire period. 

On the other hand, it goes without saying that with the destruc- 
tion of the local shrines and the centralization of the cult in 
Jerusalem, the old judicial authority of the priests of these shrines 
was likewise forfeited. But this in turn necessitated some provision 
for the discharge of those particular judicial functions which 
had formerly been their task and prerogative. These could scarcely 
devolve upon the local courts of village elders, for no doubt the 
priests represented in a way a superior type of judicial function- 
ing for which the local courts of elders were scarcely fitted. Obvi- 
ously the former judicial functions of the priests had now to 
devolve upon some new type or group of legal authorities; and 
what group better adapted to this purpose than the judges? 
Unquestionably the provision in Deut. 16.18 for the appoint- 
ment of judges in all the towns and villages according to the 
tribes makes the impression of an innovation. It is manifestly not 
merely a provision for the enforcement of an old, long-established 
institution, but it represents at the very least a definite and 
systematic expansion of the old institution of the judges in order 
to meet the situation which the Deuteronomic Reformation had 
brought about. This particular law here is fully intelligible only 
if we understand that it is making provision to fill a need which 
the Reformation had called forth by the abolition of the local 
shrines and the authority of the local Levitical priests. 

But it is clear too that this provision for local judges and 
courts in all the towns of Judah must not only have supplanted 
the old priestly courts, but now, no longer associated with the 
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local shrines, but sitting instead in the various towns and villages, 
this new institution,of local judges must have trenched to a not 
inconsiderable extent upon the authority and prerogatives of 
the old local courts of village and town elders. This is in com- 
plete accord with the condition which we have just discussed 
and throws additional light upon the full import of Deut. 21.2. 
Moreover, alongside of these local judges stood subordinate 
officers, Soterim, ‘‘recorders,”’ or, as it were, clerks of court. Their 
duties are not specified, but there is no reason whatever to doubt 
that they were exactly what their name designated them as, 
the subordinate officials who recorded the decisions of the courts 
and probably supervised their enforcement.?9? Not impossibly 
too they may have compiled from time to time systematic records 
of the legal principles and precedents established by these local 
courts for their guidance in future cases, in other words corpuses 
of mixpatim. This evidences clearly how well organized was the 
Deuteronomic system of administration of justice, at least in 
theory. 

But in addition to these local judges, recorders and courts, 
it is clear from 17.8ff. that the Deuteronomic system of adminis- 
tration of justice went much farther than this. We have claimed 
that 17.1-7 is an interpolation into its present position in this 
chapter, the greater part of which, vv. 2-7, is the product of the 
post-exilic period, and has in some way become separated from 


299 With the possible exception of Ex. 5.6, 10, 14, 15, 19, where also the 
word may be RD (cf. Holzinger, in the Marti, Hand-Commentar series, to this 
chapter), the term Sofertm occurs only in Deuteronomic writings, and these 
for the most part secondary, or in still later passages of the Bible (quite fre- 
quently in Chronicles). They appear usually, as here, alongside of the judges 
(Deut. 1.15; 29.9; 31.28; Josh. 8.33), and occasionally alongside of the elders 
(Num. 11.16, where the word is unquestionably an RD interpolation). Only 
in the above-cited verses in Ex. 5, where they are the lowest rank of super- 
visors of the forced labor of Israel, and are themselves Israelites, responsible to 
their superior Egyptian officers, and in Deut. 20.5—9 (upon which Josh. 3.2 
and 23.2, 24 are dependent), where they play the role of the mustering officers 
of the Israelite army, as conceived by secondary Deuteronomic writers, who 
have complete charge of the army until, just on the verge of battle, they turn 
it over to its military leaders, do the Soterim discharge independent functions; 
and in even both these cases their duties are primarily those of recorders 
rather than of officers with powers of initiative and administration. 
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its original connection with the present contents of chapter 13. 
Likewise 16.19-22 is an insertion into its present position. This 
is apparent from the facts that vv. 19-20a are obviously addressed 
to the judges and not to the people at large, as is v. 18, and that 
vv. 21-22, which, manifestly deal with an altogether unrelated 
theme, presuppose the existence of a single altar in the land, in 
other words, the single, central sanctuary.’ 

This would imply that 17.8ff. was the direct continuation of 
16.18; and their intimate connection is, of course, self-apparent. 
Yet the transition from 16.18 to 17.8ff. is so sudden that it is 
impossible to avoid the conclusion that something else must have 
stood here in the D1 legislation originally which the inserted 
verses have in some way suppressed. Nor is it difficult to deter- 
mine just what this must have been. For 17.8ff. deals with the 
important question of the right of appeal in civil matters from 
the decision of the local judge to that of a kind of supreme judge 
sitting in Jerusalem, at the single, central sanctuary. Unques- 
tionably between 16.18 and 17.8ff. some provision must have 
stood in the original Deuteronomic legislation which provided 
for the institution and organization of this court of appeal, and 
perhaps even determined who this supreme judge should be, or 
at least how he should be selected or appointed. At any rate 
17.8ff. takes the existence of this supreme court at Jerusalem for 
granted and deals only with the question, couched, as we have 
seen, in characteristic Deuteronomic miSpat form, what shall 
be the procedure in case the dissatisfied litigant refuses to abide 
by the final decision of the supreme judge.3* Apparently this 
mispat implies that this function of supreme and final judge was 
no longer discharged by the king, but was now, in the endeavor 
no doubt to perfect a well-systematized judicial organization, 

300 Cf. the most recent discussion of this particular question by Ko6nig, 
“Deuteronomische Hauptfragen,’’ ZA W, 7 (new series) (1930), 49f. 

30x Not impossibly v. 12, which alone deals actually with the question of 
what to do in case the litigant refuses to abide by the decision, may be a late 
exilic or post-exilic addition to the original miSpat. This would then merely 
have instituted and defined the authority and duties of the central court. 
The addition would then be, in turn, the product of a later period of chaos 
when the authority of the central court was being weakened, and would repre- 
sent an attempt to reenforce this. 
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relegated to a specific judge. It is not impossible that this was 
due in part to the development by this time of a rather extensive 
and intricate legal system, too great and involved for the king 
to master, and requiring therefore the concentrated attention 
of one who was recognized as an authority in this field.3” 

It seems therefore that this developed and far-reaching sys- 
tem of administration of justice by well-organized courts presided 
over by local judges, with a supreme judge sitting in Jerusalem 
as the apex of the system, is altogether a Deuteronomic innova- 
tion. And that, to a large extent, these judges supplanted the 
pre-Deuteronomic Levitical priests at the local sanctuaries as 
the highest administrators of justice and custodians of the estab- 
lished and formulated law may be inferred, not only from the 
implication of the provisions in Deut. 16.18 and 17.8ff., but also 
from the significant fact already discussed,3% that the reference 
to the priests in 17.9-12 and 19.17 is undoubtedly secondary. 
Unquestionably this last represents an attempt by the Levitical 
priests in the post-exilic period3% to regain their former, pre-Deu- 
teronomic, judicial authority.In this they were aided undoubtedly 
in no small measure by the fact that the seat of the court of the 
supreme judge was in the central sanctuary, the Temple at Jeru- 
salem.3°s And unquestionably too these priests succeeded to no 
small extent in carrying out their plan.3° In all likelihood the 
ritualistic basis for the incorporation of the various miSpatim 


302 However, that in the post-exilic period the king, whose restoration to 
the throne was, for a time at least, confidently anticipated, was expected to 
once more function in the capacity of supreme judge may be inferred from 
the provision in Deut. 17.18 (itself secondary within this post-exilic passage) 
that when he sits upon the throne he shall have constantly at his side a copy 
of the Torah in book or scroll form, of course for ready reference; cf. also 
I Ki. 3.9; Is. 11.3ff. The proof of the post-exilic date of Deut. 17.14-20 must 
be brought upon some other occasion. 

303 Above pp. 132 and 179. 

34 But probably before the ascendancy of the Zadokite-Aaronite priests 
under Ezra and Nehemiah. 

305 Also later the seat of the Sanhedrin. 

306 We shall have a number of instances of post-exilic priestly legislation 
when we consider the kugqim in C, in the next section of this monograph, to 
appear in HUCA, VIII (1931). 
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into Deuteronomy, implied in the characteristic, accompanying 
editorial clause, J27p9 y77 maya, may be best accounted for by 
the assumption that this represents the work of these post-exilic 
Levitical priest-judges. 

From all this evidence it is clear that the judicial system of 
ancient Israel went through a long and interesting evolutionary 
process. The most primitive as well as the simplest, just as it 
naturally became in time the lowest, court organization, was the 
assembly of the town or village elders, sitting at the town gate 
or entrance to the village and there deliberating upon the various 
cases presented to them for adjudication, and acting likewise 
as the official representatives of their town or village upon all 
occasions where such representation was necessary. This court 
or assembly of elders presumably did not sit constantly, nor, 
in all likelihood, even daily. More probably it sat only upon 
regular occasions, perhaps only once a week” or perhaps some- 
what more frequently, upon those days when, we may suppose, 
gatherings of the people for any regular cause were customary.3°8 
To it, in all likelihood, cases were referred of civil character alone, 
for the most part matters of dispute or damages between fellow- 
townsmen. Presumably too its decisions were reached largely 
by the application of the principles of sound common sense3°? 
to the case in hand, coupled, however, undoubtedly with refer- 
ence to previous cases of similar import, so far as these survived 
in the memory of the old men. It may hardly be presumed that 
these courts of elders made any systematic recourse to written 
records of previous cases; but we need not hesitate to assume 
that their memory of precedent cases and decisions was remark- 
ably well developed and accurate. 

But alongside of these courts of elders in the villages and 
smaller towns a tendency seems to have manifested itself grad- 
ually to appoint regular judges, men for one reason or another 
regarded as experts in the legal and judicial procedure of their 


307 For this practice among the Bedouin cf. Kennett, Bedouin Justice, 36. 

308 From Ruth 4.2 we may perhaps infer that these local courts of elders 
consisted usually of ten men, and also that in addition to regular sittings they 
could be convened by any responsible citizen upon occasion. 

309 Cf. Kennett, op. cit., 44. 
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day. This tendency was undoubtedly furthered greatly by the 
natural drift of the population, with the development of com- 
mercial life, away from the country to the larger cities, and par- 
ticularly to the capital. On the one hand, both the size of these 
cities and the unquestionable fact that their populations were 
far less homogeneous than those of the villages and towns, and 
on the other hand, the advanced cultural development of the 
inhabitants of the cities over those of the towns, naturally favored 
the administration of justice by professional judges, rather than 
by the more primitive and presumably less expert courts of elders. 
And certainly in the larger cities such courts of elders would have 
been quite unwieldy to be representative of all the clans, groups 
and classes of the people; and even at the best they would have 
been far less representative than the elders of a village or town. 

Presumably too in these city courts, presided over by pro- 
fessional judges, the tendency was for the individual cases to be 
decided less on intrinsic merits in accordance with the dictates 
of plain common sense, but more by precedent and record. No 
doubt these professional judges were expected to be well versed 
in all the law of the land and in all previous decisions which might 
serve as precedents for their guidance. But the natural tendency 
would be, as the national culture evolved and as the body of 
case law became steadily more extensive and more widely ram- 
ified, for this eventually to exceed the capacity of even the most 
prodigious memory and for the consequent need to be experienced 
of careful and systematic organization and recording of these 
laws, in other words for the preparation of a corpus, or perhaps 
even of various corpuses, of them. 

The evidence is clear too, as we have seen, that over and above 
both the courts of village and town elders and also of the pro- 
fessional judges in the cities, the king constituted the supreme 
court. To him appeal could apparently be taken by any person, 
no matter who, from the decision of these lower courts; and it is 
equally clear that such appeal was a matter of constant occurrence. 
The decision of the king was, of course, final, and no doubt was 
enforced, if necessary, by the royal body-guard, who unquestion- 
ably discharged a certain measure of what may be considered 
police functions. Undoubtedly any disregard of the king’s decision 
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would have been interpreted as an act of disrespect and rebellion, 
and therefore as demanding severe and prompt punishment. 

It is also equally clear that for the guidance of the king in his 
function as supreme judge the preparation of a corpus of laws, 
and particularly of case laws or miSpatim, would in time become 
absolutely indispensable. For while it was undoubtedly true, on 
the one hand, that the king was in a very literal sense, as we 
shall see, the actual source of many laws, on the other hand, 
the judicial function was only one, and that by no means the 
most important and onerous of his many duties and responsibilities. 
In consequence, while he was to a considerable extent over and 
above the law, and could therefore, far more than the professional 
judges and even than the village courts of elders, base his deci- 
sions in the cases appealed to him upon his own personal inter- 
pretation of the principles of common sense and fundamental 
justice, none the less it was indispensable that he have likewise 
recourse to established laws and legal precedents; and for this 
his memory and personal knowledge could hardly suffice. The 
very institution of the king as supreme judge therefore made the 
compilation of a corpus of law, and particularly of miSpatim, an 
indispensable requisite sooner or later. And that the king was 
regularly equipped with such a corpus may, as we have seen, be 
inferred from the fact that Deut. 17.18f., patterning itself undoubt- 
edly upon a definite reminiscence of the old, pre-exilic, royal 
practice, legislates specifically that the expected post-exilic king 
must always have a copy of the law at his side. 

We may therefore regard it as a matter of reasonable certainty 
that such corpuses of miSpatim did exist in ancient Israel; and 
indeed the surprising, and even incomprehensible thing would 
have been had such corpuses not existed, rather than that they 
actually did exist. Moreover, the role which the king played as 
supreme judge would tend naturally to develop a kind of a royal 
corpus of miSpatim, an official code of case law, a compendium 
as it were, of the case law of the entire country.3*° Not improbably 
both the Northern and the Southern Kingdoms had each its 


3t0 It is by no means improbable that the Hammurapi Code may have 
evolved and assumed final shape in much this same way. 
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own royal or national miSpat-corpus; and in all likelihood too 
there was a very large measure of agreement and identity of 
decision between them. 

Alongside of this well-developed system of local village and 
town courts of elders, professional judges in the cities and the 
king acting as supreme judge, there existed, in all likelihood, as 
we have seen, priests, or perhaps even groups or courts of priests, 
at the local sanctuaries, or at least at the larger and more impor- 
tant of these. Just what was the exact judicial function of these 
priestly judges or courts, and exactly what was their judicial 
procedure it is difficult, if not impossible, to determine with com- 
plete certainty. Unquestionably a large part of their judicial 
activity consisted in giving decisions in ritual matters, weighing 
ritual responsibilities, determining the nature and extent of ritual 
transgressions and imposing the penalty for these, prescribing 
the ritual procedures in all manner of cases and the like. They 
must have functioned also as the chief judicial authorities in all 
those difficult cases, such as those set forth in Ex. 22.7, 8, 10, 
where in the absence of direct evidence recourse was had to the 
oath in the name of the Deity or even to trial by ordeal.3 Unques- 
tionably, too, many of the questions submitted to the priests for 
decision required an authoritative responsum, not from the priest 
himself, but from the oracle. And there must, of course, have 
been from the earliest times a well-developed technique associated 
with this priestly practice of consultation of the oracle. In this 
technique the Levites were the particular, if not actually the 
sole experts. Apparently too the inauguration of this institution 
of oracular judgment, with all its technique, was traditionally 
ascribed to Moses, the Levitical priest of Yahwe, acting upon 
the suggestion of his Kenite, priestly brother-in-law. 

But whether priestly jurisdiction extended beyond ritual 
matters and questions more or less remotely associated there- 
with, and, with the exception of cases submitted to the oath in 
the name of the Deity or trial by ordeal, just referred to, embraced 
also civil matters, affairs of the daily, profane life of the nation 

3x In this connection it is important to note that the chief officiant at the 


trial by ordeal among the present-day Bedouin is the kahen; cf. Musil, Arabia 
Petraea, III, 340. 
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and its citizens, is by no means clear. In other words, we cannot 
determine with any certainty whether the priests too constituted 
a court or a judicial authority which adjudicated cases of non- 
religious nature arising between man and man, and decided 
these on the basis of precedents as well as of the principles of 
ordinary justice and sound common sense. In such case they 
would have paralleled the local courts of village and town elders 
and of the professional judges in the large cities; and in such 
case too there would inevitably have been much working at cross 
purposes, rivalry and competition, clashing of interests and 
confusion and maladministration of justice. It seems hardly 
likely that such could have been the case. It would have been a 
fertile cause of unceasing turmoil and internal friction, which 
itself would in time have compelled some method of reorganiza- 
tion of the system of administration of justice and of court pro- 
cedure. It seems best therefore to assume that in the pre-exilic 
period the judicial authority of the priests was in the main 
confined to cases of ritual nature or those bordering thereon, and 
that in general civil cases came under the jurisdiction of the 
courts of village and town elders and the professional judges in 
the cities alone. 

Yet undoubtedly there were innumerable instances where 
cases arose of a mixed nature, and where the natural tendency 
would be to refer them, because of their ritualistic or oracular 
import, to the adjudication of the priests. Moreover, inasmuch 
as the priests were undoubtedly the most learned group among 
the people, and among them in particular the largest number of 
men versed in writing were certainly to be found, it is altogether 
probable that the recording and codifying of all laws, and even 
of the miSpatim or case laws, were largely the work of the priests, 
although acting no doubt in cooperation with the professional 
judges, and presumably under the instruction and supervision of 
the king.3™« And as, in large measure, the compilers of the miSpat- 


3a After the Deuteronomic Reformation this particular function of the 
priests must have passed largely to the Soferim, or court clerks. It is not at all 
unlikely that the ranks of these Soferim may have been recruited to a considera- 
ble extent from the former Levitical priests. In Deut. 20.2-9, vv. 2b—4 are 
quite obviously a late, editorial gloss, designed to further the interests of the 
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corpuses of both the Northern and Southern Kingdoms, and 
presumably therefore also the custodians thereof, the priests, 
even though themselves probably not the actual judicial author- 
ities in civil matters, were none the less in a very literal sense 
the transmitters unto Israel of the miSpatim quite as much as 
of the torot, precisely as Deut. 33.10 represents them. 
Returning now to the miSpatim themselves, we can see precisely 
how they evolved. A case submitted for adjudication to one of 
the courts, whether of local elders, professional judges, or king, 
was settled regularly upon the basis of precedent, tempered to a 
greater or less extent in its application to the case in hand by 
the principles of ordinary justice and common sense. But where 
there was no precedent, in other words where the case in hand 
was altogether novel and unique, the decision had to be reached 
solely and entirely by the application of these principles of ordi- 
nary justice and common sense; and this case, once settled in this 
way, became of course the precedent for all future cases like it. 
The formulation of the case, as stated concisely in the protasis 
of the resulting law, coupled with the decision rendered by the 
judicial authority, stated in the apodosis, became the miSpat, 
the case law, which regulated all similar cases in the future.3”? 
II Sam. 14.1—20 offers an illuminating illustration of this pro- 
cedure. A fictitious case is concocted by Joab and the so-called 
wise woman of Tekoa. Supposedly the one son of the woman, a 
widow, who, being without husband, must therefore act for her- 
self, has killed his brother. According to the basic principles of 
the institution of blood-revenge as practiced in Israel up to that 
time, the murderer must be put to death; and to perform this 
urgent duty the entire clan,3% i. e. the blood-relatives of the two 


priests at the expense of the Soferim, and to assist them to regain something 
of their pre-Deuteronomic prerogatives and dignity. It is, of course, quite 
on a par with the other glosses inserted here and there into Deuteronomic 
legislation in the interest of the priests, which we have already noted (above, 
note 303). 

32 Cf. Weber, Das antike Judentum, 92f., who, following Klostermann, 
likewise holds that many of the Biblical laws and groups of laws originated 
in just this way from the decisions of the judges. 

333 nnDwn; cf. my ‘‘Beena Marriage (Matriarchat) in Ancient Israel and Its 
Historical Implications,” ZA W, 6 (new series) (1929), 99-101. 
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young men, has arisen against the murderer. Against this the 
mother protests; why should she lose both her sons because of 
this one act?3" The question raised is indeed novel, suggesting, 
as it does, a radical departure from the established practice and 
concept of justice and custom, and that too in the reign of an 
enlightened, progressive king, who did not hesitate to deviate 
from traditional procedure, and had already done so once in a 
case of blood-revenge in his dealings with Abner after the slaying 
of Asahel.3*5 Moreover, since the entire clan, including undoubtedly 
those elders who would ordinarily function as the members of 
the town court, are relatives and potential blood-avengers, and 
therefore are themselves all involved in the case, the matter is 
referred directly to the king for adjudication. There being, of 
course, no precedent, the king reaches his decision entirely by 
the application of the principles of ordinary justice and common 
sense, particularly as interpreted by his own enlightened, creative 
and progressive mind. He decides that in this case, where one 
brother kills another brother, there shall be no blood-revenge ;3*° 
and obviously anticipating that this radical departure from estab- 
lished custom and principle may well provoke strong opposition, 
he likewise intimates that if the clan is unwilling to abide by 
this decision he himself will see that it is enforced and that the 
offenders are rigidly punished. 


34% The question of whether this was a premeditated or unpremeditated 
murder does not enter into consideration. The conditions of the narrative, 
however, suggest that it was unpremeditated; note that the participants are 
two brothers and that, as the verb 1x3 (cf. Ex. 21.22 and above, note 66) im- 
plies, they had been engaged in a fight, in which, in sudden anger no doubt, 
one slew the other, but where the relations of murderer and murdered might 
just as easily have been reversed. The fact therefore that the question of 
premeditation is not raised at all, not even by the king, suggests that this 
narrative pictures a stage of the evolution of the institution of blood-revenge 
earlier even than that pictured in Ex. 21.11-14 in its original form. This is 
convincing evidence that the legal distinctions and procedure set forth even 
in the original miSpat form of that law are later, and probably quite a bit later, 
than the time of David. 

315 Cf. above, note 52. 

3t6 This accords fully with David’s general attitude toward the institution 
of blood-revenge; cf. above, note 66. 
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This decision, once given by the king as the supreme judge, 
becomes, of course, the established law for every similar case in 
the future. All that is lacking is the formulation of this law or 
principle in characteristic miSpat form. And we can easily see 
just what form this would have taken. It would in all certainty 
have constituted a subordinate condition appended to the general 
law of blood-revenge. This former would have begun with > 
and would have provided for the slaying of the murderer by the 
blood-avenger or even by any member of the clan of the murdered 
man.37 This subordinate condition would have begun with om), 
and would have provided that if, however, it be a case where one 
brother slays another brother, then blood-revenge shall not be 
exacted.3"8 Both statements together would have constituted a 
typical miSpat, comparable in every way to those which we find 
insEx21.2=22163 


37 This may be inferred from the fact that here not one single individual, 
the nearest living relative, seeks to claim the blood of the murderer, but the | 
entire clan. This may be due, of course, to the peculiar features of the case 
here presented. More probably, however, it pictures an early stage of the 
evolution of the institution of blood-revenge, when the entire clan of the 
murdered man, which means practically every member thereof, was charged 
with the duty of blood-revenge. This is, speaking generally, the Bedouin 
custom still today (cf. Musil, Arabia Petraea, III, 359-369). There is every 
reason to believe that it obtained also in ancient Israel, and that the practice 
of limiting this duty only to the blood-avenger represents a definite restriction 
upon the original practice consonant with advancing culture. 

38 And if this had been a Deuteronomic miSpat then, in all likelihood, 
this particular provision of the mzSpat would have been supplemented by the 
motivating statement, ‘‘in order that the mother of the two men might not 
be doubly bereaved through one act.” 

That this limitation upon the general principle of blood-revenge is not 
specified in Ex. 21.11-14 is probably due to two’ factors, first, that, as we 
have seen, we no longer have this miXpat in its original form, and second, this 
limitation is largely covered by the provision which evolved later, which 
distinguished between wilful and unpremeditated murder. 

319 | Sam. 30.1—24 offers another instance of the manner in which estab- 
lished laws arose in ancient Israel. In fact the law itself is definitely stated in 
v. 24b in David’s words, ‘‘He who engages in the actual battle and he who 
remains behind to guard the camp shall share equally in the booty.’’ Cer- 
tainly this is not a miSpat, for neither has it the miSpat form nor is it the 
result of actual litigation. Is it perhaps a hog? 
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Understanding now what must have been in a general way the 
judicial organization and procedure in ancient Israel and the 
manner in which miSpatim or case-laws evolved, we can appreciate 
all the better the import of the differences between the miSpatim 
of C and those of Deuteronomy which we have determined. We 
have learned that there are three characteristic differences between 
the miSpatim in C and those in Deuteronomy. The former are 
characterized by extreme conciseness and directness, while the 
latter are marked by a considerable diffuseness and _ prolixity 
and frequent motivation; the latter impose the death penalty, 
usually by stoning, far more frequently than do the former; and 
finally, the latter make not infrequent reference to the court of 
village elders as well as to the judges, whereas the former never 
make the slightest reference to the character or composition of 
the court or to the manner of its functioning. This last is all the 
more striking, since the mzSpatim in C offer a number of occasions 
when the slightest yielding to the tendency to prolixity might 
easily have called forth some mention of the court.%?° 

The second characteristic difference between the two sets of 
mispatim is, as has been suggested, easily explained. Certainly 
neither the few mzSpatim in C nor those in Deuteronomy, nor even 
both groups together, represent the sum total of mzSpatim which 
must have been current in ancient Israel. They represent instead 
a selection by the authors or editors of the two codes of a few 
mispatim out of a far larger body which must have been definitely 
formulated in the pre-Deuteronomic period. Therefore the fact 
that in the miSpatim in Deuteronomy the death sentence is im- 
posed with so much greater frequency than in the miSpatim in C is 
to be explained by the presumption that the principle and purpose 
which influenced the Deuteronomic editors in their selection of 
old miSpatim as well as in their framing of new miSpatim were 
such as necessitated the choice of quite a number of old miSpatim 
in which the death penalty was provided. We have already deter- 
mined what this principle and purpose must have been. Appar- 
ently these conditions did not apply to the authors or editors of C. 


320 Cf, 21.11, 14, 22, 29; 22.1-2a, 4, 5, where court authority and super- 
vision are clearly implied. 
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The two remaining basic differences between the miSpatim 
of C and those of Deuteronomy are, however, not so readily expli- 
cable. We have seen that some of the prolixity which characterizes 
the Deuteronomic miSpatim in contrast with those of C, and the 
accompanying tendency to state the motives which prompted 
the decision which the mSpat offers, may well be regarded as 
the result of Deuteronomic editing. This is, of course, obviously 
true of those characteristic and oft-repeated Deuteronomic 
clauses, J27p2 yan n7yai, Jy dinn Xd and xdi wan yaw Sxw S21 
mm na72 nwyd py. Unquestionably too not a small measure 
of this motivation, and perhaps also of the accompanying pro- 
lixity, is due to the fact that the adaptation of old miSpatim to 
an age considerably later than the time of their formulation, an 
age too which differed in many and very essential respects from 
the earlier period, naturally required a certain amount of editorial 
interpretation and internal modification of the miSpatim. But 
even though this be granted, the impression still remains that 
the miXpatim in Deuteronomy, even in their original, pre-Deuter- 
onomic form, were more prolix than those of C. It is difficult, and 
in fact impossible, to determine in every case just what constitutes 
exactly the addition to or modification of the Deuteronomic 
editors, but undoubtedly quite a bit of the verbiage of the Deu- 
teronomic miSpatim, presumably original and not the result of 
Deuteronomic editing, would have been dispensed with entirely 
in the miSpatim in C. 

Thus, for example, it is noteworthy that three of the Deuter- 
onomic miXpatim, viz. 21.20; 22.14b, 16-17a; 25.7b, 8b, state 
the actual words which the plaintiff in the case is expected to 
recite before the court of village elders. The case dealt with in 
this last miSpat in particular is almost identical in character with 
that of the miSpat in Ex. 21.10-11. In both cases the woman 
whose right to sexual enjoyment has been denied must make 
her claim and prove its truth in order to secure without payment 
on her part her freedom from the unwilling consort. In both 
cases therefore a declaration of like import would have to be 
made by her before the court. Deut. 25.7b states explicitly the 
formula which the woman is expected to recite; Ex. 21.10-11 
makes not the slightest mention thereof. This difference is char- 
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acteristic and seems, as has been intimated, to go back to the 
original pre-Deuteronomic formulation of the Deuteronomic 
mais patim 5? 


s2ea Perhaps another, equally significant though far more subtle difference 
between the miSpatim in C and those in Deuteronomy consists in this that, 
with possibly the single exception of the long and complex miSpat in Ex. 
21.2-11, all the miSpatim in C are manifestly either the product of judicial 
decisions by competent judicial authorities, which have become the law for 
all later cases of similar character, or else they give formal and official statement 
to a judicial procedure to be followed by the litigants in certain civil cases 
(cf. Ex. 22.6-9). In contrast to this the majority of the miSpatim in Deuter- 
onomy, and particularly those which have no pre-Deuteronomic antecedents 
but are altogether of Deuteronomic authorship, seem to have a legislative 
quality of a somewhat different character. They are manifestly not the result 
of the decisions of recognized judicial authorities and given in specific cases, 
nor yet do they state in formal, legal fashion long-established customs which 
become the basis of legal procedure by iitigants. Instead they deal in the main 
with what are obviously innovations, either the inauguration of new institu- 
tions, such as Deut. 17.8-13; 21.22—23; 25.1-3, or the radical reorganization of 
old institutions, such as Deut. 15.12-18; 19.11-13; 25.5—-10. 

Moreover the source of these miSpatim and of the innovations which they 
introduce is no longer the authority of a judge or a court, nor yet that of a 
long-established and generally accepted custom; instead it is the obviously 
assumed authority, whether real or not it is difficult to say, of a body of 
legislators, who manifestly hold themselves to be, in accordance with some 
recognized principle, supreme arbiters among the people and exponents of 
the will of Yahwe unto them. These are, of course, the post-exilic Deuteronomic 
legislators. As the self-assumed mouthpieces of Yahwe they reform old 
customs and institutions, not gradually through the natural processes of slow 
cultural development, the end and climax of which is the literary formulation 
of the miSpat, as is clearly the case in Ex. 21.2-11, but they reform them 
momentarily and speedily, in accordance with their preconceived purpose and 
program, and the miSpat formulation of their enactment represents the begin- 
ning of the new institution. Accordingly their legislation not infrequently 
assumes even the aspect of instructions to the judges themselves with regard 
to judicial procedure, as, for example, in Deut. 17.8-13; 19.11-12; 16-19; 
21.22-23; 25.1-3; this is in significant contrast to the miSpatim of C, which 
addresses its legislation only to the litigants and never to the judges. 

True, some of the miSpatim address themselves directly to the litigants, 
in that they prescribe specific punishments for specific offenses, as, for example, 
Deut. 13.2-6; 7-12; 13-19; 17.2-7; 21.18-21; 24.7; 25.11-12, just as do the 
majority of miSpatim in C. But, as we have seen, it is chiefly among this 
group that a large number of borrowed, pre-Deuteronomic mSpatim are 
found; and, on the other hand, those miXpatim in this group which we have 
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But if this be so, then only one conclusion is possible, viz. 
that we must assume the existence in ancient Israel not of one, 
but of two pre-Deuteronomic corpuses of miSpatim. And this 
very assumption we have already anticipated. For we have shown 
that the system of administration of justice and the court organ- 
ization which obtained in ancient Israel during the period of the 
kingdom would have necessitated almost beyond question the 
preparation of a corpus of miXpatim for the information and 
guidance of the king in the discharge of his duties as supreme 
judge. And certainly in the period of the divided kingdom we 
must assume the existence, not of one single corpus for the two 
kingdoms, but of two such royal corpuses, one in the North and 
one in the South. Presumably too the miSpatim in C were drawn 
then from the Northern m7iSpat-corpus, while the older, borrowed 
mispatim in Deuteronomy were taken, at least for the most part, 
from the Southern corpus.3?% 

Probably too this assumption of two distinct miSpat-corpuses, 
constituting the sources of the miSpatim in C and those in Deuter- 
onomy respectively, may account for the comparative frequency 
of reference to the court of town or village elders in the latter 
group and the complete absence of reference thereto in the former 


set down as being wholly of Deuteronomic origin, such as those in Deut. 
13.2-6; 7-12; 13-19; 17.2-7, make decidedly the impression of resulting, not 
from judicial decisions by a judge or court, but instead of resulting from legal 
enactments by a law-making body with a definite ritualistic theory and program. 

Moreover, as we have seen (cf. above, note 241), these Deuteronomic 
legislators tended to expand this miSpat style of writing to cover cases and 
institutions which possessed far less of a legal than of a ritual character, as, 
for example, in the already cited instance in Deut. 21.1-9 and 22-23, or in 
20.1—9; 10-18; 19-20; 21.10-14, or even in the purely hortatory portions, in the 
introductory chapters, 6.20-25; 7.1f., 17ff. Obviously this use of the old mispat 
form has become a decided characteristic of Deuteronomic style, and particu- 
larly of post-exilic Deuteronomic style. It is in marked contrast to the rigid 
employment of the miSpat form in C. The line of demarcation between the C 
and the Deuteronomic miSpatim in this important aspect is clearly visible. 

3 Perhaps a slight measure of confirmation of this may be found in the 
fact that the miSpat in Deut. 24.1-4 was certainly current in the South, as 
the reference in Jer. 3.1 indicates. And, of course, as we have seen, the mispat 
in Deut. 15.12-18 is directly dependent upon the miSpat in Ex. 21.2-6. 
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group. The Naboth-story3” establishes quite clearly that at least 
up to the time of Ahab the village elders exercised judicial func- 
tions in the Northern Kingdom. But it is fair to presume that 
with the more advanced and rapidly developing culture of the 
agricultural Northern Kingdom, as contrasted with that of the 
more pastoral Southern Kingdom, the old institution of courts 
of elders, rooted as we have seen, in nomadic or semi-nomadic, 
desert, clan and tribal organization, would tend to give way 
sooner to the institution of professional judges and a more highly 
developed and unified court organization, and this in turn, would 
probably eventuate in a more systematic and efficient codification 
of established mzSpatim, such as undoubtedly characterized the 
Northern miSpat-corpus, from which the C miXpatim were taken, 
when contrasted with the Southern corpus, the source of most of 
the Deuteronomic miSpatim. And the very absence of all reference 
in the C mSpatim to judicial authorities, whether the elders or 
the professional judges, may be easily accounted for by the assump- 
tion, just suggested, of a more highly evolved and unified court 
system in the Northern Kingdom, under which the existence and 
authority of courts presided over by professional judges were 
recognized more generally than in the South. This condition 
would, of course, preclude largely the necessity of specifying the 
details of court procedure, such as we find so frequently in the 
Deuteronomic miSpatim.3 All this is, of course, largely hypo- 
thetical; but since no other explanation of the fact in question 

322 | Ki. 21.8ff. 

3222 Associated here, it is true, with the village burghers, of whom clearly 
Naboth himself was one, and one highly regarded. 

323 Not improbably too the comparatively frequent reference to the courts 
of elders in Deuteronomy may be due in part to the fact that in several of these 
cases (21.18-21; 22.13-21) the court imposed the death penalty by stoning 
upon the guilty person or persons. As we have seen, this manner of execution 
was thought to have an expiatory effect in behalf of the entire community, 
defiled by the crime committed in its midst. The court of elders trying the case 
seems therefore to have functioned to a certain degree as representatives of the 
community and to have supervised the expiation in its behalf in a manner 
which professional judges could scarcely have done. This suggests further 
that the reference of such cases to the courts of elders rather than to the 
professional judges by these Deuteronomic legislators was purposed, and 
not merely a survival of ancient custom, and was designed to heighten the 
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suggests itself, and since no direct evidence is to hand, the prob- 
lem of why the Deuteronomic miSpatim refer with such compara- 
tive frequency to the courts of elders while those of C are altogether 
silent with regard thereto, can be explained only by hypothesis; 
and certainly the hypothesis offered fits the case and seems quite 
reasonable and plausible.3*5# 

While therefore the fact can not be proved conclusively, we 
may none the less regard it as fairly probable that both the North- 
ern and the Southern Kingdoms had each its own royal or state 
mispat-corpus, each of considerable extent, each representing a 
compilation by competent legal authorities of each kingdom of 
the mispatim which had been evolved in the court practices and 
had been formally accepted in the legal systems of the two king- 
doms. Both corpuses naturally had much in common, since, on 
the one hand, both were undoubtedly rooted in the judicial sys- 


explatory effect of the execution of the death penalty in case the accused 
person were found guilty. 

3232 Perhaps some slight additional corroboration of this conclusion may be 
found in a comparison of the parallel narratives of Ex. 18.13-27 and Num. 
11.16-17, 24b-30. As we have shown (‘‘The Oldest Document,” 127-135), 
the nucleus of the narrative in Ex. 18 is from K, but the chapter in its present 
revised form and illogical position represents the work of Elohist editors. On 
the other hand, the parallel narrative in Num. 11 is from J, as the various 
details, particularly the tabernacle outside the camp (cf. my ‘‘The Tent of 
Meeting,’ JAOS, 38 [1918], 132; also ‘‘The Oldest Document,’’ 119-127), 
the descent of Yahwe in the form of the cloud to the door of the tabernacle, 
there to confer with Moses, and the figure of Joshua as still a lad and the 
personal attendant of Moses, indicate. Now it can not be without significance 
that the J narrative, coming undoubtedly from a southern environment, 
represents the seventy judges whom Moses appoints under divine direction as 
elders, while the E narrative represents them merely as ’anSe hayil, men of 
high standing and authority in Israel. Likewise the Deuteronomic version of 
this narrative (Deut. 1.13-17), based primarily upon the E rather than upon 
the J version, speaks of these judges as ‘‘men, wise, understanding and reputa- 
ble’, but makes no mention whatever that they were elders. It is by no means 
improbable that the J version of this narrative represents these judges as elders 
because the local courts of elders persisted longer in the South, while the E 
version of the narrative ignores their role as elders and speaks merely of their 
intellectual, moral and judicial qualities because, coming from the North, it 
was better acquainted with the institution of professional judges while, at the 


same time, it had largely outgrown the older institution of local courts of 
elders. 
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tem and the miSpatim which had begun to evolve already in the 
period of the united kingdom under David and Solomon, and 
on the other hand, both systems sprang out of the daily life which 
the people of the two kingdoms lived; and in the main life in the 
Southern Kingdom, despite its slower cultural evolution, could 
have differed but little in its essential characteristics from that 
in its Northern neighbor. Both dealt therefore to a very consid- 
erable extent with the same legal problems and solved them in 
much the same way. Not impossibly even there was some, and 
perhaps even much, interchange of legal opinions and decisions 
between the two closely-related kingdoms, particularly during 
the period of intimate political relations in the days of Ahab and 
Jehosaphat and their immediate successors and again in the 
period following the destruction of the Northern Kingdom, when 
apparently the South fell heir to much of the cultural possessions 
of the North. Unquestionably the relations between the two 
corpuses, granting that such there actually were, were close and 
intimate. 


V. THe LITERARY HIsTORY OF THE MiSpatim AND THE 
MiSpat-CORPUSES 


We have already anticipated almost everything which may be 
said with regard to the literary history of the mzSpat and of the 
mispat-corpuses in ancient Israel. A few matters, however, remain 
to be considered, and a general summing-up of conclusions must 
still be made. 

And first a word with regard to the relation of the mSpatim in C 
and in Deuteronomy to those of other ancient Oriental law codes, 
and particularly those of the Hammurapi, Old Assyrian and 
Hittite codes. This question has been discussed frequently and 
in great detail by many scholars, and particularly in recent years 
by a number of representatives of the so-called modern, archaeol- 
ogical school of Biblical criticism, who would, seemingly at all 
costs, reject the conclusions of the former so-called literary school 
and establish, chiefly upon the basis of archaeological testimony, 
interpreted largely according to individual fancy and precon- 
ceptions, the complete cultural dependence of ancient Israel. 
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chiefly through pre-Israelite, Canaanite mediation, upon the 
earlier cultures of the ancient world of the Near East, particularly 
those of Babylonia and Assyria, the Hittite Empire and Egypt. 
And finding striking analogies between various laws of the Ham- 
murapi, Old Assyrian and Hittite law codes, on the one hand, 
and Biblical legislation, particularly in the mzSpatim, on the 
other hand, they have hurriedly drawn the conclusion of the 
general dependence of the Biblical laws upon these older codes. 
This they have done almost entirely without consideration of the 
important question of the means and agencies of transmission 
of these laws and the manner and principles of adaptation of 
them to the conditions of Palestinian life. 

Their discussions have given rise in turn to quite a number 
of queer and altogether gratuitous hypotheses, not the least of 
which was that of old Hebrew, as contrasted with specifically 
Israelite laws; the former were laws which manifested supposedly 
striking affinities with laws found in the other Old Oriental codes. 
This affinity was accounted for by the assumption of an old 
Hebrew law code, where the term Hebrew is used in a wide, inclu- 
sive sense, embracing practically all the ancient northern Semites. 
Those laws which manifested no such affinities were conceded 
to be in the main of specifically Israelite origin, the product of 
cultural conditions and legal problems peculiarly Israelite in 
character. 

Furthermore, in various ingenious ways the compilation of 
these Biblical laws, and particularly of the little law code of C, 
in Ex. 20.23-23.19 is associated with Moses. He is represented 
as having had access of some kind to the different Old Oriental 
law codes and making extracts from them which he adapted 
somehow to the conditions of life in Palestine which, with unpar- 
alleled prophetic foresight, he must have known, long in advance, 
Israel was destined to experience in time. These he likewise com- 
bined with various specifically Israelite laws, many of them obvi- 
ously the product of the conditions of settled life in Palestine, 
which Israel was to enjoy only in the future. Thus through Moses 
the groundwork of the Biblical legislation was produced. This 
was amplified somewhat by the incorporation of supplementary 
legislation in the time of the Judges; therefore, in the by and 
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large the body of Biblical laws comes from this very early period 
of Israel’s cultural and political history. Presumably the sub- 
sequent periods of Israelite history, with their rapid and vast 
changes of fortune and culture, had little to contribute to the 
content of Biblical law. 

The hypothesis is almost naive in its simplicity, and in a way 
also in its orthodoxy with regard to the law-giving role of Moses. 
It seems to be animated equally by four basic motives, an over- 
enthusiasm for the results of modern archaeology of the Near 
East, by an antipathy toward the methods and conclusions of 
the so-called literary criticism, with Wellhausen as the particular 
béte notre, by an irresistible urge to propound a new principle 
and method of Biblical research which might lead to novel and 
startling conclusions, altogether at variance with and even up- 
setting the conclusions of the school of literary criticism, and by 
a desire to win support for the new hypothesis against the old 
by a pseudo-orthodox attempt to show that this archaeological 
evidence proves that the Biblical narratives and traditions are 
literally true in a way. 

It is, however, interesting and significant to note that in his 
latest book3*4 Jirku, one of the leading and most original members 
of this new school, has modified his earlier views considerably. 
In it he makes a new, and apparently a somewhat more thorough- 
going investigation of the relationship existing between the Biblical 
laws and those of the Old Oriental codes with which they have 
manifest affinities, and comes to the very significant conclusion 
that in practically every case the Biblical laws exhibit an earlier 
stage of cultural evolution than do the corresponding laws of the 
other Oriental codes. This is perhaps the most valuable result of 
his investigation. The full import of this significant fact he does 
not develop. In this book he makes little or no modification of 
his earlier theory of an old Hebrew law code, the common source 
of the various Old Oriental law codes, including the Biblical, but 
neither does he press this hypothesis with his former assurance 
of its justification. Probably he no longer feels quite the same 
measure of confidence in it as he did when he first propounded it. 

324 Das weltliche Recht im Alten Testament, Giitersloh, 1927; cf. particularly 
pp. 142ff. 
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But if it be true, as it undoubtedly is, and as he shows con- 
vincingly, that the Biblical laws, almost without exception, 
exhibit as their batkground an earlier stage of cultural evolution 
than do the corresponding laws of the Old Oriental codes, then 
it follows necessarily, as he himself intimates, that the Biblical 
laws can have no direct dependence of any kind upon these various 
Old Oriental codes. The only possible direct relationship would 
then be through this supposititious Old Hebrew code, his presump- 
tive common source of all these codes. But, on the one hand, it 
must be admitted that there is no valid evidence whatever for 
the existence of such an Old Hebrew code; and, on the other hand, 
if for the sake of argument it be granted that such a code did 
actually exist, it would imply that its cultural background too 
must have been comparatively primitive, at least as much as, if 
not more so than that of even the Biblical laws, and likewise that 
this Old Hebrew code must have continued in existence, pre- 
sumably in literary form, and to have been recognized in certain 
circles as constantly authoritative at least from the time of Ham- 
murapi to that of Moses. But if such were the case, then how 
does it happen that we possess not the slightest evidence of its 
existence other than the mere unproved assumption of a few 
scholars evidently striving to propound a theory novel and 
bizarre ?3?5 

Even more significant and decisive is the fact, of which not 
one of these scholars seems to take cognizance, viz. that, as we 
have pointed out, the affinities of the Biblical laws, and particularly 
of the miSpatim and the institutions associated with them, with 
institutions and legal principles of Bedouin and _ fellaheen, 
nomadic and semi-nomadic, and even agricultural life of today, 
and certainly therefore of ancient times also, are quite as decided 
as, or perhaps even more so than are their affinities with the laws 


#5 Ring (Israels Rechtsleben) has demonstrated very convincingly by a 
thoroughgoing comparison of the Biblical laws with the parallel laws in both 
the Old Assyrian and Hittite codes that there is little or no ground for assuming 
the direct dependence of the former upon either of the latter, and that such 
parallelism between them as does exist must be explained upon the basis of 
evolution from a common cultural environment and through a parallel cultural 
development. 
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and institutions of the Old Oriental codes. Undoubtedly there 
is cultural relationship of some positive nature between these 
Bedouin institutions and legal principles and those of the Bible; 
and not that alone, but also equally between these Bedouin 
institutions and legal principles and those of similar nature in 
the Old Oriental codes. Nor may we assume that these Bedouin 
institutions and legal principles developed either directly through 
conscious borrowing, or indirectly through unconscious cultural 
influence, from either the Biblical laws and institutions or from 
those of the Old Oriental codes. Rather the course of cultural 
evolution would lead in quite the opposite direction, from the 
primitive Semitic nomadic or semi-nomadic life, as exhibited 
still in Bedouin customs and institutions today, to the cultural 
stages pictured in the Biblical legislation and in that of the Old 
Oriental codes. 

And this points to the natural and logical conclusion that 
the unquestionable affinities existing between the laws of these 
various codes, and not only between those of the Bible on the 
one hand and those of the Old Oriental codes on the other, but 
also and equally significantly, between those of the various Old 
Oriental codes themselves, are to be explained, not by the unevi- 
denced assumption of a still older and more primitive Hebrew 
law code, the common source of all these codes, but by the simple 
fact of the cultural evolution of the various Semitic peoples, and 
perhaps of the Hittites also, from simple, primitive, nomadic or 
semi-nomadic origins to the various stages which not only the 
several law codes but also the monuments and historical records 
of these different peoples show that they attained. This does not, 
of course, preclude the possibility of a certain exchange of cul- 
tural influences and possessions between these various peoples. 
The evidence thereof is ample, and the fact that Assyrian-Baby- 
lonian culture influenced greatly and directly the culture of 
Israel, particularly during the 8th and 7th centuries B. C., is of 
course recognized by all. But all this is beside the mark entirely. 

The fact which Jirku has established, that the laws of the 
Bible manifest an earlier cultural stage than do those of the Old 
Oriental law codes is conclusive proof that just here there was 
little or no direct borrowing either in one direction or the other, 
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but that these very laws of the Bible prove that Israel experienced 
a spontaneous, internal evolution of its law and of its legal prin- 
ciples and institutions, which sprang out of and went hand in 
hand with its entire cultural, political and social evolution. In 
short, we must of necessity regard all the Biblical laws and the 
entire Israelite system of administration of justice as the product 
of the natural, spontaneous, Israelite cultural evolution, rooted, 
just as was its entire cultural life, in old, desert, nomadic or semi- 
nomadic existence, and changing, growing, expanding, progress- 
ing through the successive stages of its cultural history, as it 
advanced to an agricultural, and eventually to a commercial and 
military existence, with the corresponding changes in its social 
organization and its outlook upon life and life’s complex relations. 

And what affinities do exist between the Biblical law and the 
laws of the various Old Oriental codes must be explained there- 
fore primarily upon the unquestionably correct assumption of 
both a common cultural origin and evolution, as well as of a 
common racial origin for the various Semitic peoples at least. 
And this must be coupled with the facts that everywhere in human 
relations the basic principles of right and justice are much the 
same, even though customs may differ materially, and that par- 
ticularly when peoples live under much the same economic condi- 
tions, as did the ancient Oriental peoples, Assyrians, Babylonians, 
Hittites and Israelites, the same legal problems are bound to present 
themselves to all these peoples and are equally bound to find 
practically identical solutions among them. We may accordingly 
dismiss without further consideration the assumption of an Old 
Hebrew law code, the common source of the various Old Oriental 
codes and particularly of the Biblical laws, chiefly the miSpatim, 
which have affinities with various laws of these codes. Instead 
we may conclude with absolute certainty that the legal system 
of ancient. Israel, both as to legal principles and the laws them- 
selves as well as to the institutions by which the laws were enforced, 
were the result of a natural, spontaneous, internal development 
within the cultural life of Israel from their actual origins in primi- 
tive, Semitic, nomadic or semi-nomadic life, such as the Israelite 
clans or tribes lived before their entrance into Palestine. 

This in turn carries with it the conclusion that the miSpatim, 
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whatever may have been their ultimate cultural origins in con- 
ditions of common, primitive Semitic life, evolved naturally and 
spontaneously in Israel during the period of its sojourn in Pales- 
tine. Israel brought no formal miSpatim with it into the land, 
nor can they be associated in any way with the figure of Moses. 
At the most it brought with it into Palestine only customs and 
a point of view and a primitive social and judicial organization, 
which recognized the authority of the clan and tribal elders and 
of occasional judges perhaps, all of which sprang out of its pre- 
Canaanite, desert, nomadic or semi-nomadic existence. These it 
adapted gradually to the conditions of settled and predominantly 
agricultural life in Palestine and fused with many customs and 
institutions of this settled life which it absorbed from the new 
environment. Gradually new customs and institutions evolved, 
largely the outgrowth of this cultural syncretism, the kingship, 
the beginnings of commercial life, the drift of population towards 
the cities, the development of new legal forms and institutions 
to conform to the changing life and the evolving, progressive 
cultural point of view, the expanding authority of professional 
judges with consequent diminution of the authority of the courts 
of elders, and a steady development of an organized legal code. 
In this way undoubtedly the miSpatim evolved in Israel. 

And unquestionably, too, with the gradual increase in number 
and range of these miSpatim and with the development of the 
legal functions of both king and courts, and especially those 
presided over by the professional judges, and perhaps also with 
the necessity of distinguishing by the highest legal authorities 
in the land, the king no doubt and the most respected and respon- 
sible judges, between those miSpatim which were regarded as 
responsible legal decisions, in other words as established law, 
and those decisions by minor legal authorities which were dis- 
approved or reversed by the higher authorities, it followed neces- 
sarily that in time these various miSpatim would be organized 
and systematized and codified in the form of a miSpat-corpus. 
Such an ultimate development was inevitable in a people which 
in time reached the stage of cultural evolution which Israel finally 
attained. 

Nor was the task apparently particularly difficult. It might 
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easily have been a spontaneous development in Israel. But if 
precedents and guides were needed to at least furnish the sug- 
gestion, if not likewise to establish the method, there were plenty 
such in the Old Oriental codes, the existence of which had undoubt- 
edly become known in Israel because of its varied contacts with 
the different Oriental nations. Manifestly the surprising thing, 
as we have already said, is not at all that Israel should have 
evolved as a spontaneous product of its internal cultural evolution 
a well-organized miSpat-corpus, or even more than one such; the 
surprising and inexplicable thing would have been had it not 
done so. In the light therefore of what we know of the cultural 
evolution of Israel from the moment of its settlement in Palestine 
down to the Deuteronomic period, there is every reason for, and 
not the slightest reason against the assumption that in the course 
of this long period a miSpat-corpus of considerable extent and 
systematically organized according to subject matter for con- 
venient reference, or even two such corpuses, one in the Northern 
Kingdom and one in the Southern Kingdom, should have come 
into being. We may regard this assumption as fairly well 
established. 

This conclusion is confirmed by the results of our analysis of the 
Biblical miSpatim in C and Deuteronomy which have brought to 
light, in addition to quite a number of sporadic miSpatim, three 
well-organized groups or sections of miSpatim, which must have 
been lifted bodily by the C and Deuteronomic editors from their 
original places in the antecedent miSpat-corpus or corpuses, one 
section, which constitutes the nucleus of the miSpatim in Ex. 21. 
2-27 and which deals with the general theme of how a Hebrew 
slave acquires his or her freedom, another section, the nucleus 
of the miSpatim in Ex. 21.28-22.14, which deals with various 
legal problems incidental to the keeping of domestic cattle, and 
a third section, in Deut. 22.13-29 plus Ex. 22.15-16, which pro- 
vides the penalties or procedures in regard to forbidden sexual 
relations incidental to marriage. The wide range of these three 
groups of miSpatim and their systematic organization are proof 
positive that at one time or another they were parts of a much 
larger corpus of miSpatim, the whole of which must have been 
characterized by similar systematic organization of related laws 
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into specific paragraphs each dealing in logically progressive 
manner with one main theme. This systematic corpus of miXpatim 
could have been neither C itself, nor yet Deuteronomy, for in both 
these writings there is considerable disorganization of the original 
unity of these mzSpat-themes by the introduction of various loosely 
related material. Nor does either collection of miSpatim in C or 
in Deuteronomy give the impression of completeness, such as, for 
example the Hammurapi Code does, and as undoubtedly the 
source or sources of the Biblical miSpatim, as the very systematic 
arrangement of these three sections actually implies, must like- 
wise have done. 

The only conclusion possible therefore is that these various 
Biblical miSpatim, and in particular these three well organized 
paragraphs, were extracted by the C and Deuteronomic editors 
from some older, well-organized and fairly extensive miSpat- 
corpus. And inasmuch as we have seen that the section of marriage- 
mis patim, the greater part of which is found in Deuteronomy, and 
only a small section of which occurs in Ex. 22.15-36, clearly dis- 
placed from its original connection, is characterized by certain 
significant differences from the mzSpatim in C, such as the reference 
to the court of village or town elders, the greater diffuseness of 
style and the motivation of the provisions of the individual 
mis patim, and inasmuch too as we have seen that the assumption 
of two separate royal miSpat-corpuses, one from the Northern 
Kingdom and one from the Southern Kingdom, is both probable 
and reasonable, we may conclude again that there were these two 
mis pat-corpuses in ancient Israel, and furthermore, that in general 
the miSpatim in C were taken from the Northern miSpat-corpus 
and those in Deuteronomy from the Southern. 

The next question to be considered is that of the approximate 
date of these miSpatim.3*§ One thing is certain, viz. that the cul- 
tural background is that of settled life in Palestine. Even in the 
mispatim in C the agricultural life is the norm, and the keeping 


326 Jirku (Das weltliche Recht im Alten Testament, 53, 148f.) infers from 
the fact that none of the miSpatim makes the slightest reference to the king 
and his functions that they must all come from the period preceding Saul 
and David, and are therefore presumably the remains of an originally more 
extensive Mosaic law code, 
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of domestic cattle in the midst of an agricultural environment 
gives rise to various legal problems of more or less complexity. 
A definite money system has become well established as the 
medium of commercial transactions.37 Social class distinctions 
have evolved and there is now a specific group of Hebrew slaves | 
who have presumably been forced into this rather unhappy social 
condition by the exigencies of economic life. Above all else the 
authority of a well-organized central government with a developed 
judicial system is basic to these laws. Seemingly the most primi- 
tive practice of the old institution of blood-revenge, which appar- 
ently obtained with comparatively little modification up to the 
time of David, has been curbed considerably, and a distinction 
is now drawn, under the jurisdiction of responsible authorities, 
between premeditated and unpremeditated murder; and these 
authorities have even the power, and still more the duty, to have 
the wilful murderer taken from the sanctuary where he may have 
sought asylum and deliver him over to the blood-avenger for 
execution. And these same judicial authorities determine in specific 
cases whether there are adequate grounds for blood-revenge or 
not; apparently too their decision is final, and, in case the family 
of the slain person should persist in exacting blood-revenge in dis- 
regard of their decision, it would be enforced by the power of the 
state. Furthermore many of the miSpatim in C, and particularly 
those complex m1Spatim which contain a number of subordinate 
conditions, such as, for example, that in Ex. 22.2-6, are mani- 
festly not the result of a single judicial decision. They. represent 
rather a growth, a formulation first of the basic principle of the 
miSpat and then the gradual development of a variety of specific 
cases which necessitate exceptions to or qualifications of the 
application of the basic principle. Such a growth naturally requires 
a considerable period of time to evolve completely. 

From all this evidence, which could be expanded considerably 
wereit necessary, itisclear that these mzSpatim could haveevolved, 
only after the settlement in Palestine, and this not all too soon 
thereafter. The centralization of authority, the clearly recognized 
power and dominion of the state, the development of social class 


327 Cf, Menes, Die vorexilischen Gesetze Israels (Beiheft z. ZAW, 50), 25. 
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distinctions, the evolution of a definite money-system and the 
like, all point to a period after the establishment of the kingdom 
by David. We have had evidence of how at least one miSpat 
institution, limiting the application of the old and general prin- 
ciple of blood-revenge, began with David himself; and it is safe 
to presume that in his capacity as supreme judge of the entire 
kingdom, an authority which he exercised over a very long period 
with firmness and responsibility and in a spirit of open-minded- 
ness, progress and social and economic reform,3*8 he initiated 
many additional mispatim. It would therefore not be at all amiss 
to presume that the process of formulation of miSpatim in a large 
and systematic way, and perhaps also the practice of recording 
these miSpatim as they became official, and therefore the begin- 
nings of the evolution of the ultimate mzSpat-corpus or corpuses 


328 Nathan, precisely like the wise woman of Tekoa in II. Sam. 14, goes 
to David in the latter’s capacity of supreme judge and lays before him the 
fictitious case of the poor man whose only lamb had been stolen. David gives 
his decision promptly and with assurance, quite as if based upon established 
precedent well-known to him. The decision that the oppressive rich man 
must recompense the poor man fourfold for the theft of his lamb agrees exactly 
with the miSpat in Ex. 21.37. The fact that a case such as is described in the 
mispat in Ex, 21.37 and in the narrative in II Sam. 12.1-6 must undoubtedly 
have arisen frequently in a people still given to a considerable extent to sheep- 
raising and whose semi-nomadic, pastoral days were not so remote, makes it 
very probable that there was some established custom, formulated in a legal 
decision of the miSpat type, which regulated these cases. There is every reason 
for assuming, on the one hand, that this custom or legal decision was just that 
recorded in Ex. 21.37 and that, on the other hand, David, whose boyhood 
had been passed in an almost completely pastoral environment, was thoroughly 
familiar with it. These considerations point to the probable correctness of the 
Massoretic text of II Sam. 12.6, at least so far as its agreement with the 
mispat in Ex. 21.37 is concerned (however, cf. above, note 109). 

In this connection it is of more than passing significance to note that still 
today in Palestine if a theft is committed outside of a house (a theft committed 
within the house is a graver offense) and the thief is caught with the stolen 
goods on his person, he must pay four times their value in punishment (Had- 
dad, ‘Methods of Education and Correction among the Fellahin,’’ JPOS, 
III [1923] 41f.). This instance shows how deeply-rooted and basic in the life 
of the inhabitants of Palestine, present as well as past, is the principle of four- 
fold repayment for theft, the evidence of which is beyond question. 
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had their definite beginnings with David and the systematic 
inauguration of the kingship.3?9 

But it was only the beginnings. Much of the background of 
the miSpatim, such as the institution of Hebrew slaves upon a 
scale so large that specific legislation was needed to regulate the 
conditions which it called forth, is certainly later than the time 
of David. And likewise the realization that the more complex 
mispatim are the product of a gradual growth proves conclusively 
that the Biblical miSpatim, and especially those in C, are the 
result of an evolutionary process which merely began, in all like- 
lihood, with David, and which continued steadily and uninter- 
ruptedly throughout the period of the united and into that of 
the divided kingdom. In fact the evidence of the Deuteronomic 
mispatim and also of the still later ritualistic miSpatim in P with 
their characteristic forms,3° establishes beyond all question the 
fact that this process of evolving mzSpatim continued in Israel 
down! into the post-exilic period at least. For these reasons there- 
fore we can probably fix with certainty only a terminus a quo for 
the Biblical mzSpatim in general, viz. from the time of David on. 
The terminus ad quem must be determined for each group of 
mispatim by itself. And here, of course, the date of the literary 
formulation of the miSpatim in question will furnish the ultimate 
terminus ad quem. For it is self-evident that the formulation of 
each separate miSpat is something quite apart from its incorpora- 
tion into a definite place in a well organized miSpat-corpus; and 
this last process in turn is also something apart from and antece- 
dent to the extraction from this miXpat-corpus by a body of later 
editors of a number of unrelated miSpatim or even of whole par- 
agraphs or sections of miSpatim for insertion into other writings. 
Both these latter processes we find evidenced, of course, in the 
group of miSpatim in C. We must accordingly distinguish between 
three separate literary processes, the formulation of the individ- 
ual miSpatim, their organization into a definite mzXpat-corpus, 
and finally the extraction from this corpus of various individual 


#9 Cf. the office of the sofer, evidently one of the highest and most impor- 
tant functionaries of David’s court; II Sam. 8,17; 20.25. 
330 Cf. above, pp. 123-125, 
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mispatim or of sections of related miSpatim and their incorpora- 
tion into C. 

We have already concluded that no fixed date can be assigned 
for the first of these processes, that we have a period of steady 
formulation of miSpatim and of their expansion by the incorpora- 
tion into them, in the form of subordinate conditions, of excep- 
tional or particular cases of application of the underlying principle 
of the miSpat proper. This period began approximately with 
David and continued at least until the time of the formulation 
of the Northern miSpat-corpus, or perhaps, since we may well 
believe that even this miSpat-corpus as originally formulated 
was a living and elastic thing and therefore subject to later emenda- 
tion and expansion, even down to the destruction of the Northern 
Kingdom. The basic question is therefore when was this Northern 
m1spat-corpus compiled. It is impossible to determine this with 
certainty because direct evidence is entirely lacking. Indirect 
evidence, however, enables us to fix a date with reasonable prob- 
ability. On the one hand, we may not set the date too early, for 
time must be allowed after the reigns of David and Solomon for 
the formulation of miSpatim to have proceeded to such a degree 
that their systematic organization in a misSpat-corpus, for the 
guidance of the king and the professional judges, became a mat- 
ter of advisability, if not of absolute necessity. On the other hand, 
the date may not be set too late, for opportunity must be allowed 
for the extraction of certain of these miSpatim from their original 
place in the Northern corpus and their insertion into C. Perhaps 
it will be best to consider this last question first, since it will fur- 
nish the terminus ad quem for the composition of the Northern 
mispat-corpus. 

The answer to this question is not difficult. As has been said, 
the cultural background of all these mzSpatim is that of Palestine 
and of the settled, agricultural life there. Moreover, as we have 
seen,33! these miSpatim are not original in C, but represent a sec- 
ondary, editorial insertion into the midst of the debarim which 
constituted the nucleus of this old document. We have seen also 
that in all likelihood C was originally a separate, independent 


331 Cf. Part I of this monograph, HUCA, V (1928), 3f. 
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document or writing, which paralleled and to a not inconsider- 
able extent was dependent upon the older Kenite Code. Further- 
more, as we have seen,3? we have at present only a fragment of 
the original Book of the Covenant, though evidently its nucleus 
and most important section; and we have this no longer as an 
independent writing, but incorporated into E by secondary 
Elohist editors. And likewise, as we have seen also,333 these Elohist 
editors represent the laws of C, the debarim and miSpatim together, 
as the result of a second divine revelation to Moses, directly sup- 
plementing the Decalogue in Ex. 20.2-17. And, as we have seen 
further, the Deuteronomic editors interpreted the laws of the C 
code in this position with relation to the Decalogue as intended 
by Yahwe for Israel’s observance only after it had entered Canaan. 
To a certain, though comparatively limited, extent the debarim 
give the impression of a Palestinian background, especially in 
their provisions for the manner of observing the agricultural 
festivals and kindred matters. But it is the mzSpatim in particular 
which lend a decidedly Palestinian coloring to the legislation of 
C. From this it follows with certainty that the incorporation of 
these miXSpatim into C preceded the composition of D.334 And if 
we may assume, as seems quite likely, although it is by no means 
absolutely certain, that these Deuteronomic writers or editors 
did not themselves originate this interpretation of the laws of 
C, but borrowed it rather from their Elohist predecessors, upon 
whom they were dependent in many ways, then we may assume 
also with a fair measure of probability that it was these secondary 
Elohist writers or editors, those who incorporated C into E and 
represented the laws of C as not only supplementing the Decalogue 
but also as intended by Yahwe for Israelite observance only after 
the settlement in Canaan, who likewise at the same time incor- 
porated these miSpatim into C and thereby gave definite color 
to their proposed hypothesis that these laws of C were intended 
only for Palestinian observance. 

Just why they selected the two particular paragraphs which 


332 Cf, op. cit. 

333 Above, pp. 24f. 

334 This is also manifest, as has been said already, from the dependence of 
the miSpat in Deut. 15.12-18 upon the miSpat in Ex. 21.2-6. 
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they did, those dealing with the conditions under which a Hebrew 
slave acquired freedom and with the conditions pertaining to the 
keeping of domestic cattle, it is impossible to even guess. And 
perhaps the very inadequacy of their procedure is best evidenced 
by the extensive supplementation of these two miXpat paragraphs 
by the insertion into C, by editors living somewhat later, of quite 
a number of other miSpatim, as we have seen somewhat closely 
related and no doubt drawn also from the same Northern mispat- 
corpus. The date of this literary process is, of course, whatever 
date is assigned to the secondary Elohist writers or editors. Cer- 
tainly it is not long before the overthrow of the Northern Kingdom 
or else not long thereafter. Probably a date somewhere in the 
latter half of the 8th century B. C. would be fairly accurate. 
But if this date represents then the terminus ad quem for the 
compilation of the Northern miXpat-corpus, while the reign of 
David represents in turn the terminus a quo, the actual date of 
this compilation must be set at some fitting occasion between 
these two moments. It must be, on the one hand, sufficiently later 
than the time of David to allow for the development of miSpatim 
to have reached that stage of magnitude and complexity where 
such compilation was at least advisable if not absolutely neces- 
sary. And on the other hand, it may be set at a date sufficiently 
antedating the overthrow of the Northern Kingdom to allow 
ample time for this corpus to have acquired such general recogni- 
tion and authority that it would come to constitute a natural 
and proper source from which these Elohist editors might extract 
such miSpatim as they needed for their purpose. And finally such 
a task as the compilation of a systematically organized corpus 
of case laws presumes a period of comparative peace and quiet 
and cultural progress within the nation, for under only such con- 
ditions can a work of such significance and complexity be con- 
ceived and carried to successful fulfillment. One period in particular 
fulfills all these conditions completely. It is the reigns of Ahab 
and his immediate successors, the very period which, as we have 
seen, witnessed in all likelihood the composition of the debarim 
nucleus of the C code itself.335 It seems altogether reasonable 
335 Cf. my ‘‘The Oldest Document of the Hexateuch,” HUCA, IV (1927), 
105: 
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therefore to assign the compilation of the miSpat-corpus of the 
Northern Kingdom to the period from about 865 B. C. to 842 
B. C. And since merely to conceive of such an undertaking, and 
still more to then bring it to realization, is obviously a work of 
genius on the part of a great, progressive administrator, it seems 
best to regard this work as the achievement of Ahab himself, 
that very great king of Israel, rather than of his successors. In 
this case this work must naturally be assigned to the latter years 
of Ahab’s reign, i. e. from about 865 B. C. to 854 B. C. 

And, correspondingly, the compilation of the miSpat-corpus 
of the Southern Kingdom, assuming that there was such, from 
which the Deuteronomic writers drew most, if not all of their 
older miSpatim in the early post-exilic period, as we have learned, 
probably followed upon that of the compilation of the Northern 
corpus. Certainly it would seem to have preceded the time of 
Jeremiah, as the prophet’s reference in 3.1 to the content of the 
mispat, now found in Deut. 24.1—4, would indicate. Its character- 
istic greater diffuseness may well point to a period quite a bit 
later than that of the compilation of the Northern corpus, and 
that by writers of less literary and legal maturity and ability, and 
probably also under the direction of an authority, presumably the 
king, whose genius for organization and administration was 
considerably less than that of Ahab. The reigns of Joash, Amaziah 
and Uzziah might well comply with these conditions. It seems 
best therefore to assign the compilation of the Southern miXpat- 
corpus to this general period, or, if we would limit it a bit more 
narrowly, probably to the first half of the 8th century B. C. 


VI. SUMMARY 


The application of the fruits of this investigation to our basic 
problem of the literary history of the Book of the Covenant is 
summed up easily and quickly. We have seen in our previous 
studies that the nucleus of the Book of the Covenant consisted, 
in all likelihood, of a small body of ten debarim, laws of ritual 
character, represented as embodying the fundamental principles 
of true Yahwe-worship in the Northern Kingdom, as formulated 
by Elisha and his followers in 842 B, C. This nucleus was set in 


[239] THE BOOK OF THE COVENANT, PART IL 257 


a narrative introduction and conclusion, seemingly of some extent, 
only a small fragment of which, however, dealing with the solem- 
nization of the covenant upon the basis of the debarim and with 
the ark, has been preserved. 

Into this original Book of the Covenant a small group of 
mispatim, taken from the Northern mzSpaj-corpus, was inserted, 
probably at some time during the latter half of the 8th century 
B. C., by secondary Elohist writers or editors. Thereby they 
strengthened the Palestinian coloring of the legislative portion 
of C and thus provided a foundation for the impression which 
they sought to convey by incorporating C into E, that the laws 
of C were supplementary to the Decalogue and intended by 
Yahwe for Israel’s observance only after they had settled per- 
manently in Palestine. They inserted these miSpatim midway in 
the original debarim group of laws and thus split these up into 
two sections of somewhat unequal extent. So far as can be deter- 
mined from the material at hand, these E writers or editors con- 
tented themselves with extracting only two paragraphs or sections 
from the Northern miSpat-corpus and incorporating them into 
C. Later editors, however, living probably not long thereafter, 
amplified these two miSpat paragraphs considerably by inserting 
additional separate miSpatim here and there wherever it seemed 
most fitting, but in general before the particular miSpatim of the 
original miSpat paragraphs, resemblance or relationship to which 
apparently suggested the insertion of these secondary miSpatim. 
In this way the present miSpat section of C, Ex. 21.2-22.16,33° 
found its present place and content. To these same Elohist editors 


336 Ex. 22.15-16 was, as we have shown, probably transposed to this place 
from its original position after Deut. 22.29, and is therefore not an integral part 
of the miSpatim of C. Like the other miSpatim of Deuteronomy and in particular 
the section of marriage miXpatim in Deut. 22.13-29, it was probably originally 
a part of the Southern, rather than of the Northern mzSpat-corpus. Its presence 
here at the very end of the mzSpatim of C tends not only to confirm the conclu- 
sion of its transposition to here from its original place after Deut. 22.29, but 
also to indicate that all the laws in C intervening between Ex. 22.16 and 23.10, 
the first of the second section of the debarim, were inserted into C even later 
than was this miSpat in 22.15-16. And since this latter was unquestionably 
the work of Deuteronomic editors, it follows that the laws in Ex. 22.17—23.9 
were likewise inserted either by Deuteronomic or still later editors. 
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of C we must, of course, assign the introductory verse, Ex. 21.1, 
and also the insertion of the reference to the miSpatim in Ex. 24.3, 
and perhaps with it the entire verse, the secondary character of 
which we have already determined.237 

Such is the literary history of the Book of the Covenant 
up to this point, as we have reconstructed it. We must, however, 
carry our study still further, and consider the history of the re- 
maining laws in C, those in Ex. 21.12-17 and 22.17—23.9. This 
we shall do in subsequent sections of this monograph; and in the 
next section we shall consider in particular the small but extremely 
interesting and important group of laws in 21.12-17 and the 
obviously related laws in 22.17-19. 


337 Cf, Part I of this monograph, HUCA, V (1928), 5-7. 


THE LXX RENDERINGS OF OLD TESTAMENT 
TERMS FOR LAW 


By SHELDON H. BLANK, The Hebrew Union College, Cincinnati, Ohio 


HE LXX renderings of the Hebrew terms for divine law 

evidence a marked consistency. The several Hebrew syn- 
onyms are carefully distinguished in translation. The degree 
of consistency is greater even than a consultation of the Hebrew- 
Greek concordance would lead one to think. Four general observa- 
tions will make this point clear: (1) The concordance mechanically 
records the Greek term which corresponds to the Hebrew term 
making no allowance for the fact that the order.of the terms in 
their frequent combinations is often different in the Hebrew and 
in the translation. When this fact is recognized many apparently 
unusual renderings prove not to be such. (2) The concordance 
necessarily groups under the Hebrew word references to all of 
the renderings of the word without distinguishing among its 
several meanings. The translation was of course not slavish to 
the extent that no distinction was made among the obviously 
different meanings which attached to the one Hebrew word and 
it is only where the terms under consideration were employed 
in the Hebrew to designate a divine law, i. e. in that one meaning 
alone, that we find and may expect to find consistency. (3) The 
generally accepted theory that different translators were occupied 
with the translation of different parts of the Biblical books both 
helps to explain many of the remaining inconsistencies and is 
itself supported by them. (4) The concordance correctly records 
every rendering whether found in one LXX MS. or in all and 
these must all be considered. In fact the tendency towards 
uniformity is such that an unusual rendering even in a single 
MS. is presumably more reliable than a usual one. It must how- 
ever be observed that a large proportion of the unusual renderings 
mentioned in the ensuing pages are found im only one MS. or 


another whereas the remaining MSS. contain the usual renderings; 
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in some of these cases at least the MSS. with the usual rendering 
doubtless retain the original reading. When allowance is made 
for these four sources of variation the consistency of the LXX 
in rendering the terms under consideration appears much greater 
than at first sight. The degree of uniformity is in fact so great 
that inconsistencies invite speculation as to why the norm is not 
followed The correspondence is less marked with respect to 
number (singular and plural) although here also an explanation 
is frequently at hand. y 

In the following pages the LX X equivalents for the Hebrew 
terms M¥d, 77N, Apn-pn, vawo and nity (AIy) are considered. The 
degree of consistency in the LXX renderings is in each case 
tested and possible explanations offered for the inconsistencies, 
where such suggest themselves. 

Inasmuch as we have here frequently to deal with the possi- 
bility that the original Hebrew text differed from the MT such 
a study contributes something to the verbal criticism of the MT 
and is likewise a necessary preliminary to any study of the 
Hebrew terms themselves in Old Testament usage. 


I 


THE RENDERINGS OF 7X0 


The term mx is very consistently rendered in the LXX. 
It is usually rendered by év7oA7. Also in Isa. 29.13, where mxn 
does not however mean a divine law, and in LXX Bt? to Job 
23.12 (A has évroAn) it is rendered by the related @&radya 
perhaps? an indication of a different translator or copyist for the 
sections containing this rendering. 


* The text of Swete’s Old Testament in Greek (4th ed.) has been made the 
basis for this study and the signs employed are taken from the critical apparatus 
of that edition. 

? Baumgartel, Beitrége zur Entstehungsgeschichte der Septuaginta, Berlin, 
1923, p. 28, points out the different renderings of mxn in Isa. 29.13 (€vradua) 
and 48.18 (€vrod7) in support of the hypothesis that two hands were at work 
in the translation of Isa. (a 1-39, B 40-66). 
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NO RENDERING 


There is nothing in the Greek to correspond to mx» in the 
following seven cases: Lev. 26.14 b, Deut. 11.13 (according to 
B—it is contained in A and F, and Sam., but stands between 
ympn and rupwn. Is this a sign that it was not contained in the 
text from which the LXX translation was made and was added 
later, to MT, Sam. and the precursor of A and F?), Dt. 26.17 
(Is mx a gloss not contained in the text which lay before the 
LXX translators?), Dt. 30.16a64 (according to B—it is con- 
tained in A and F, and Sam., but in F and Sam. it occurs between 
ympn and ruawn; gloss?), Dt. 31.5 (mx0n is not essential to the 
Hebrew), 1 Kings 18.18 (the Hebrew text would be improved 
by the omission of mx) and Jer. 32.11 (the Hebrew text would 
be improved by the omission of o’pnm myxnn). It appears probable 
that the Greek has preserved a more original text in the most of 
these passages and it also appears that the term mx» was being 
added as a gloss to the Hebrew text even after the production of 
the Ms. from which the LXX translation was made. An addi- 
tional instance is mentioned below under 7pnpn (1 K. 11.34; 
gloss: "MIpm °MSD 7Dw ws). MSD occurs with the order of the 
terms different in the LXX to 1 Kings 2.3, 3.14 and 11.38. 


EXCEPTIONAL RENDERINGS 


There are several definite exceptions to the equivalence 
msn=évToAn. In Dt. 28.9 gwvn corresponds to mx» and in 
verse 13 B also has gwvy, though A and F have évro\y. Four 
of the passages just mentioned where ms» appeared to be a 
very late gloss were from the book of Deuteronomy. It is possible 
that these two passages from the same book are further indica- 
tions of a tendency to add the term Ms» to the book. 


3 Instead of absxn myxon in 14b -mpn is inserted from 15a: 

MT— ...10Non ompna ox) caban mxon b> nx wyn xd... 
LXX—... o73 1oNon om) smpn b> nx wyn xd... 
Frankel, Uber den Einfluss der paldstinensischen Exegese auf die alexandrinische 

Hermeneutik, Leipzig, 1851, p. 124, calls this merely a free rendering. 
4 m)¥ occurs in the beginning of verse 16 in all of the Greek versions but 
is not found there in the MT. 
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In Jud. 2.17, according to B, Aéyos stands for myn, A has 
the customary évTo\n. Has miso been substituted in the MT for 
an original 727? 

In Psalm 119.151 666s stands for mx. In Isa. 36.21 (apdc- 
taéws), Prov. 3.1 (éjua), 6.20 (vouos, i. e. MN), Esther 3.3 
(Aeyouevos—not a literal translation), and 2 Chron. 30.6 and 
12 (mpdoraypua) mx» does not designate a divine law. 


TpooTay ua 


The chief exceptions are six in which mpdcrayua, the custom- 
ary equivalent of pn corresponds to m1s0 when ms” does designate 
a divine law. These are Ex. 20.6, Lev. 4.2, Dt. 5.10, Dan. 9.4, 
2 Chron. 29.25, and 31.21. 

What have these passages in common that in all of them 
mx» should have been rendered by mpécraypa? They are too 
widely separated for us to suppose them the work of one transla- 
tor and to regard this as a peculiarity of his style. The two occur- 
rences in Chron. might be explained by such a supposition. In 
2 Chron. 29.25 the translator chose to render 12 by évToAn 
which may have encouraged his choice of a different rendering 
for mx». But the translator of this section seems in general, to 
have preferred the rendering mpdctayua for mxn.5 However, 
this was hardly the same hand as was at work on Ex. 20.6, Lev. 
4.2, Deut. 5.10 and Dan. 9.4, the remaining passages. The reason 
for the exceptional rendering in these passages is not apparent. 
It is probably not a mere coincidence, however, that in three of 
the four the unusual rendering occurs in the translation of the 
phrase myo mw (Ex. 20.6 and Deut. 5.10, the Decalogue, and 
Dan. 9.4).6 


PLURAL FOR SINGULAR 


An outstanding peculiarity in the LXX rendering of the term 
mx» is that where possible the LXX avoids the singular évro\7. 


5 So in 30.6, 12 and 31.21.—Thackeray separates the concluding chapters 
of the LXX to Chron. from the rest of the book; cf. Thackeray, Grammar of 
the Old Testament in Greek, Cambridge, 1909, p. 13. 

6 The phrase mixp *1Dw occurs twice besides (Dt. 7.9 and Neh. 1.5) and is 
rendered in the LXX in the normal fashion, which complicates the problem. 
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The plural is exactly rendered by a plural.? But the Greek plural 
corresponds to a singular in the MT in thirty out of sixty occur- 
rences.’ The proportion is too large to justify us in attributing 
the discrepancy to chance. It can not be explained by supposing 
that the consonants mx were read nixo by the LXX translators 
and nso by the Masorites® nor by supposing that the word was 


written in an abbreviated form and construed by the LXX 
translators as a plural and by the Masorites as a singular.?° 
How then account for the discrepancy? Was there a systematic 
pluralization of the Hebrew singular at the hands of the Greek 
translators? Or were original Hebrew plurals subsequently sys- 
tematically changed to singulars and so recorded in the MT? 
A possible motive for either procedure does not readily present 
itself. Probably the explanation is a simple one, namely that the | 
Greek translators in many instances correctly recognized in mx” 
a collective noun and translated it according to the sense as a 
plural. The term has or can have this collective meaning in all 
but two of the cases where the LXX renders mx» as a plural.” 
On the other hand several of the cases} where the LX X and the 


7 With only three exceptions out of one hundred and twenty occurrences: 
Dt. 26.13b, Prov. 2.1, and, in some MSS., Psalm 119.98. 

8 In the following instances the singular is represented in the Greek by a 
plaral: bx. 24-12,. Nu, 15-31 Dt. o-28, 6.1). 2537.11, 8.1, 11.8; 225 15.5) 17-20) 
19:0576-13a. (271) Jost; 22 5a, 1 1723 1s) 295135, 30.21) Prov. 6:20 ajo, 
23.12, Esth. 3.3, Ezr. 10.3, Neh. 12.45, 2 Ch. 3.13, 14(B),, 15; 14.3, 30.12 (B), 
31.21, 35.15. Otherwise by a singular. 

9 That would account for Nu. 15.31 (plural supported by Sam. and Syr.), 
Dt. 26.13a (plural supported by Sam. and Syr.), Prov. 6.20, Job 23.12, Esth. 
3.3, Ezr. 10.3, Neh. 12.45, 2 Chr. 8.13, 14, 15 (plural supported by Vulg.), 
30.12, and 35.15, but not for the remaining cases. 

t0 Modifiers or pronouns having mxn as their antecedent make this impos- 
sible in Dt. 6.1 (mxon ner), 6.25 (nytm mynm), 11.22 (... nem mynn b> os 
nnwy>), 15.5 (nxn myo), 19.9 (anwyd ... nei myon b> nx), Isa. 29.13 (myn 
mip>p owe), and 36.21 (97.7507 mix). 

1 These are Isa. 36.21 and Esth. 3.3. The former verse is parallel to 2 K. 
18.36 where the LXX translates mx as a singular. Both appear to be slips 
due to the greater frequency of the plural. 

2 We might differ in regard to 2 Chr. 8.14 and 30.12 but the LXX texts 
are likewise at variance in these instances. 

13 2 K. 17.34, Ps. 19.8, 119.96, Prov. 6.23 (if a divine law is intended at all) 
and 2 Chr. 19.10. 
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‘MT agree on the singular the meaning is undoubtedly collective, 
and we must conclude that the LXX translators were not entirely 
consistent in their rendering of the Hebrew singular mx», where 
used with a collective force, with the Greek plural. 


II 


THE RENDERINGS OF ApMpn 


The LXX does not distinguish between the masculine pn 
and the feminine npn. The several renderings employed for pn 
and mpn are used indiscriminately for the masculine and the 
feminine form of the term as found in the MT. 

Unlike mx», the term 7pmpn is not always rendered by the 
same Greek term. Three terms are frequently employed: mpéc- 
Taypa, dukalwua and vducmov (occasionally also vomuos). Even 
these three, or four, do not exhaust the renderings. The term 
mpn-pn does not always designate a law and where it does not 
the LXX employs some rendering better suited to the meaning 
than one of the usual renderings.*4 Sometimes, however, where 
mpn-pn does designate a law an unusual rendering is employed. 


UNUSUAL RENDERINGS 


In Nu. 19.2 the term étagToAn which usually stands for n72 
occurs and in 1 K. 11.11 (B) and Ezek. 18.21 évro\n—mxn 


axpiBac os. 


In 1 K. 11.34 and 2 K. 17.15 @dkptBaouds occurs and in 
1 K. 11.33 the related term dtaxpiSera. The phrase containing 
pn is in all of these instances missing in LX X B. This corresponds 
to the state of affairs in Prov. 8.29 (see previous foot-note) where 


So in the following: Gen. 47.22 bis (ddcvs), Ex. 5.14 (obvraéis), 
[Ju. 5.15 (ab *ppn—A adxpiBacuds, B é&txvobpevos)], Isa. 5.14 (pn abd— 
un Ovadimety), Zeph. 2.2 (diff. text), Prov. 8.29 (pn od iwa—omitted in 
B, supplied in 8 by a 7th cent. hand; in A pn is translated by dxpiBacds), 
30.8 (pn ond—durdpxn), 31.15 (anayib pm—Epyov), Job 14.5, 13 (xpovos), 
23.12 KoNmos—i. e., pm), 23.14 (diff. text), 28.26 (dpiBuetv), 38.10 (prov), 
38.33 (Tpom7). 
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ypn od ynwa is missing from B though present in A and is supplied 
in & by a 7th Cent. hand with pn translated by daxpiBacpds. 
Likewise the same Greek word corresponds to (24) »ppn in the A 
version of Ju. 5.15 though not in B. Now in 1 K. 11.33 and 34 
and 2 K. 17.15 (?) the phrases containing pn may well be very 
late glosses and it is quite possible that in all three cases B pre- 
serves the earlier form of the Hebrew text and that the other 
versions present an emended Greek text made to conform to a 
Hebrew text to which the glosses had been added. The term 
&xkptBacuds would then belong to this later hand. 


NO RENDERING 


Evidence from the LXX for the late glossation of the Hebrew 
text with the term apn-pn or with phrases containing the term is 
less obvious than it was with respect to the term xd as noted 
above. To the three passages just mentioned: 1 K. 11.33 (gloss: 
*~pwOI *Mpm), 11.34 (gloss: *MpM °MSD Wow Ww) and 2 K. 17.15 
(gloss: OMAN MX ND Ws 17a NN pn ns 10ND) are possibly to 
be added Ex. 29.9 and Dt. 28.15. In Ex. 29.9 the LXX seems to 
have read obiyS oma ond mmm instead of MT mina ond anmm 
obiy npn>; however, since the MT contains a very natural reading 
the LXX may represent merely an inexact rendering. In Dt. 28.15 
on the other hand ’npn which is absent from the LXX is very 
probably a gloss in the Hebrew (cf. v. 1). The gloss o’pnm mxan 
in Jer. 32.11 has been mentioned above under mx». Thus the 
LXX furnishes some evidence though scanty of late glossation 
of the Hebrew text with the term 7pn-pn also. 


We now turn to the four more frequent renderings of Apn-pn. 


VOMLLOV. 


The use of the term vdulmoyv to render 7pnpn is confined to 
the Pentateuch, Jeremiah, the first section of the book of Ezekiel, 
and the Book of the Twelve. In the Pentateuch it occurs all but 
exclusively in the phrase voutuov aiwviov which corresponds 
to the Hebrew odiy (n)pn. This phrase occurs 38 times in the 
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Hebrew Pentateuch* and is all but invariably rendered by 
voutpov aiwviov..The exceptions are Ex. 29.9 where, as noted 
in the preceding paragraph, it is missing from the LXX for no 
apparent reason, and Nu. 15.15b where it is rendered by vOMOS 
(see below). Although mpn-pn in the phrase pdiy (n)pn is thus 
consistently rendered by véusuov, Apmpn is also rendered by 
voutmov in a few instances where it is not a part of the phrase 
odbiy (n)pn—in the Pentateuch only in Leviticus, outside of the 
Pentateuch only in Jeremiah (once), in the first section of Ezekiel, 
and in the Book of the Twelve. The passages are Lev. 10.11, 
18.3, 26, 30, 20.23, Jer. 10.3; Ezek. "5.6 bis. "7, 18:19) 20,16." 
Zech. 1.6 and Mal. 3.7,17— thirteen in all.78 

In Ezekiel the use of vducmov to render mpnpn is confined to 
that section of Ezekiel which Thackeray designates as a.’ Per- 
haps the rendering voutwov for npmpn was a peculiarity of this 
translator’s style.?° 


duKalwua AND TpdoTaypma. 


The terms Otxatwua and mpoctayma, which are by far the 
most frequent renderings of npn-pn, likewise appear each to have 
been characteristic of the style of certain translators. At least 
it is interesting to note that only dukatwma occurs in the portions 
of Samuel and Kings which Thackeray" designates as By and 


ts And only in the Pentateuch except for Jer. 5.22, where it has a different 
meaning (natural law) and is translated by a different term (mpdcraypa). 

6 In 16.27 it does not designate a law. 

17 In Mich, 7.11 it does not designate a law. 

™8 Tt may or may not be of significance that in three of the five passages 
from Leviticus (Lev. 8.3, 30 and 20.23) and in Jer. 10.3 the reference is to 
the customs or laws of other nations referred to as displeasing to Yahveh. 
In Lev. 18.30 A actually reads &vowor instead of voutwa. Targum Onkelos 
likewise avoids the usual Targumic translation of mpn-pn, i. e., op in the three 
Leviticus passages and employs the less usual term 0)" instead. 

19 Gramm., p. 11. 

20 Compare the use of vOutmov to render 771n in the second section of 
Ezek. a; see below, p. and note 56, 

2 Tbid. pp. 10f, 
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6 and in the portion of Ezekiel which he calls 68.73 Thackeray 
holds that these sections have a style ‘‘akin to that of Theodo- 
tion’’*4 and assigns the translation of By and 6 of Sam. and 
Kings to a “‘later,’’ ‘‘Asiatic’”’ school.?s 

This same rendering duvxaiwua likewise appears all but 
exclusively in the book of Deuteronomy.”* This consistent use 
of duxaiwua in Dt. as opposed to the scattered use of duxalwua, 
mpootayua and voutmov in the other parts of the Pentateuch?7 
agrees poorly with Thackeray’s assertion?’ that the Greek Penta- 
teuch is a unit, translated en bloc. It agrees rather with the 
opinion of Baumgartel?® that Dt. was not translated along with 
Ex., Lev. and Nu. and with that of Frankel3° that Dt. was 
translated later than the remainder of the Pentateuch. 

On the other hand the rendering mpdoTaya occurs with the 
complete exclusion of the other renderings in those portions of 
Sam. and Kings, @ and yy," assigned by Thackeray to an earlier 


22 In 2 Sam. 22.23, 1 K. 2.3 (order of terms reversed in LXX), 2 K. 17.8, 
13, 19, 34, 37, 23.3. 

73 In Ezek. 36.27. 

24 Ibid. pp. 11, 13f. 

25 The Schweich Lectures, 1920, pp. 16-28 and 114f. He does not, it should 
be noted, use the different renderings dkatwua and mpdcTaypa in distin- 
guishing the different hands at work on these books but bases the analysis on 
other evidence. 

26 Twenty-five times, the only exceptions occurring in the adjacent verses 
11.32 and 12.1—mpooraywa—and 16.12—évtodn, which except for this 
instance renders mpn-pn as we have seen only in Ezek. 18.21, and in Bin 1 K. 
iV ba ki 

27 Gen. 26.5, dukalwua; 47.26, mpooraypua. Ex, 15.25, 26, dixalwua; 
18.16, 20, mpooraypa. Lev. 25.18, dukalwua; 18.4, 5, 19.37 (order of terms 
reversed), 20.8, 22, 26.3, 15 (LXX 14b), 43, 46 (order of terms reversed), 
mpoorayua; 10.11, 18.3, 26, 30, 20.23, vourmov. Nu. 27.11, 30.17, 31.21, 
35.29 (36.13 not in MT), dvxatwya, The ody (n)pn passages are not included. 

28 Gramm., p. 13. 

29 Beitrage zur Entstehungsgeschichte der Septuaginta, Berlin, 1923, pp. 60ff. 

30 Uber den Einfluss der paldstinensischen Exegese auf die alexandrinische 
Hermeneutik, Leipzig, 1851, p. 230f. 

3 1 Sam. 30.25, 1 K. 3.3, 14, 6.12, 8.58, 61, 9.4, 6, 10.11(A), 11.11, 38 (order 
of terms reversed). 
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Alexandrian translator? and in Thackeray’s Ezek. 8,33 Chron.,34 
Ezra and Neh., and with the complete exclusion of ducalwua 
though together with véutpov in Thackeray’s Jeremiah a3 and 
Ezekiel a.36 However matters may stand with regard to the time 
and place of the translation of the various sections mentioned, 
this much seems clear, that the choice between dixaiwya, 
mpootayma and voumoy to render Apnpn was an individual 
matter depending upon the preference of the translator. 


vOMOS 


May the same be said of the rendering vduos which occurs 
thirteen times? The occurrences are Ex. 12.43, 13.10, Lev. 6.15 
(EX X-22),.19.19, 37, Nu. 9.3, 12, 149, 14b715.154, 15a: 
24.25 and Jer. 31 (LXX 38). 35. That most of them are in Ex., 
Lev. and Nu., i. e. in a certain more or less uniform section of 
the Old Testament, speaks in favor of such a supposition and it 
may on the whole be correct. 

Other alternatives do indeed suggest themselves: (1) that, 
since in the LXX vduos stands predominantly for the Hebrew 
mn, this term stood in the Hebrew original of these passages37 
and was later altered in all cases into npnpn, or (2) that by using 
vouos instead of a more usual rendering in these instances the 
LXX translators intended to imply that the laws in question 


32 Gramm., p. 13. 

33 33.15, 37.24. 

34 2 Chron, 33.8 contains duxalwa in the A version but it does not corre- 
spond to pn. 2 Chron. 19.10 is the lone exception but something seems to have 
gone wrong in this verse: n7)n is translated here and only once besides (Jer. 32 
[LXX 39]. 23) by mpdoraypua making necessary the choice of some other term 
for the following pn. 

35 5.22, 24, 51 (LXX 28). 10, 23—mpoaraypa; 10.3—vourpor: 

36, 1120518;9) 175 20511, 131651982124 25a toed li bish\ lowe aeon 
24, 46.14—mpdotaypa; 5.6 bis, 7, 16.27, 18.19, 20.18—vourpov; in 40-48 
voutpov renders m71n (43.11, 44.5, 24), see below. 

37 The expression ... 7 nn nyt is frequent in the MT whereas nopm npn nxt 
(Ex. 12.43, Nu. 9.12, 14a) stands alone. Likewise '1) nm& Ton is of common 
occurrence while ‘12. nn npn in Nu. 9.14b and 15.15a occurs in these two places 
alone. On the other hand the very fact that the expressions are unusual may 
argue for their originality. 
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had the character of nn. A motive would have to be sought in 
the first instance for the late alteration of the Hebrew mn into 
mMpn-pn and in the latter for the attempt to represent just these 
laws as having the character of mn. The diverse nature of the 
laws makes a single motive for either tendency difficult to dis- 
cover. It may be a mere coincidence that six of the passages in 
which the exceptional rendering for mpn-pn occurs (Ex. 12.43, 
13.10, Nu. 9.3, 12, 14a,-14b) are connected with two groups of 
laws dealing with the Passover. However a similar choice of an 
unusual rendering for 7pn-pn occurs in another bit of Passover 
legislation—in Dt. 16.12 where as noted above (p. 267) évTo\y 
(=mx») is employed. And Targum Onkelos likewise avoids a 
usual rendering for Apn-pn in the Passover laws of Ex. 12 and 
Nu. 9.38 The divergence on the one hand in three separate groups 
of Passover laws (Ex. 12, Nu. 9, Dt. 16) and on the other hand 
in two different translations (LXX and Targ. Onk.) seems to 
have some significance. But then the divergence is not confined 
to laws dealing with the Passover.39 Probably the present condi- 
tion arose out of a combination of several factors which can no 
longer be distinguished with certainty. 


DISCREPANCIES IN NUMBER 


The number in the Greek does not always correspond to the 
number in the MT where 7pn'pn is concerned. In the following 
cases where npn-pn means “‘law’’ a Hebrew singular is rendered 
by the plural tpoordymara: Isa. 24.5 and Ezra 7.10; and in 
Ex. 15.25 by the plural évxarwuara. Variants have a plural for 
a Heb. sing. in Ezek. 45.14 (A mpooraypuara) and Ps. 99 (LXX 
98). 7 (rpoorayuara all except x*). In the following cases a 
Hebrew plural is rendered by the singular of one of the usual 
terms: 2 K. 17.34 (6uxaiwua), Jer. 5.24 (rpocraymua). A variant 

38 In the Pentateuch s7’1) renders npn-pn only in Nu. 27.11, 35.29 (npn 
vpwo), Nu. 31.21 (aninq npn) and in the Passover laws (Ex. 12.43 and Nu. 
9.3, 12, and 14a). 

39 mpn-pn in Lev. 6.15 refers to the priestly sacrifice of consecration, in 
Lev. 19.19 to kilayim or, as in Lev. 19.37, in general to the laws of H, in Nu. 
15.15 a and b to the minkah offering, in Josh. 24.25 in general to laws and in 
Jer. 31.35 to natural laws. 
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has the plural for the Hebrew singular also in Ezek. 33.15 (A, 
TpooTayua). 

We noticed a similar divergence between the MT and the 
LXX with respect to mx», the Hebrew singular being usually 
rendered by a plural. There the rendering was according to sense, 
a Hebrew collective being involved in all cases. We will see also 
that the LXX diverges from the MT in the rendering of nin, 
frequently having the singular in place. of the Hebrew plural. 
The latter divergence may be attributable to a certain Tendenz. 

Where the singular npn-pn is rendered by the Greek plural it 
is usually because the Hebrew term has collective significance as 
was the case with mx». So, clearly, in Ex. 15.25, Isa. 24.5, Ps. 
99.7 and Ezra 7.10, probably in Ezek. 45.14 also. In 2 K. 17.34 
the translators may have read the consonants onpnd as a singular 
to correspond to the three other singular terms in the verse. An 
explanation does not suggest itself in the remaining cases. 


Ti 
THE RENDERINGS OF YDwD 


For veavo the LXX has several renderings. The more common 
are Kpiua, Kplovs and déixatwua.4? Other terms sometimes 
occur. When uDwnm means “‘law,’”’ however, renderings other than 


4° Forms of the verb xplvw replace the noun in Ju. 4.5 (according to A), 
in Isa. 50.8 and Job 8.3, 27.2 and 37.23. These are instances of a free rendering 
or represent a slightly different text. In 1 K. 20.40, Zeph. 3.15, Prov. 13.23 
and Job 34.23 the Greek is not a translation of our received text. In Ezek. 
42.11 émvotpogas was doubtless added because of the preceding é(ddous 
and kata 74 y@ra corresponds to MT jmypwnoy. In Dt. 4.1 according to A 
pnu“atwv may be a copyist’s error for KpLuaTov. 

4* When v5vp means ‘‘customary or prescribed manner, pattern” it is 
sometimes rendered by obvxpiois (Nu. 9.3, 29.6, 18, 21, 24, 27, 30, 33, 37 
and in Ju. 18.7 according to A), once according to A by kpa@ots (1 Chron. 
6.17), sometimes by obvragis (Nu. 9.14, 15.24, 1 K. 5.8), by xaOqxew 
(Lev. 5.10, 9.16) and dvarakis (1 K. 6.38)—freely also by &px7 (Gen. 40.13), 
eldos (Ex. 26.30) and gas (Ezek. 42.11, cf. preceding note). Likewise when 
wavd means “‘justice’’ in the abstract it is sometimes rendered by other terms. 
The most frequent is dtkavoobvyn (Isa. 61.8, Ezek. 18.21 according to B, 
Mal. 2.17, Prov. 8.20 according to A and xe mg., 16.11 and 17.23—justice 
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the three usual ones are extremely rare. Lev. 24.22 contains 
the term dtxalwots which does not occur otherwise in the LXX 
and Ps. 119.91 contains the rendering édvaraéus (but vewo here 
is probably not a law in the usual sense). To these two exceptions 
a second group is to be added and with them the list closes. They 
are cases in which wavy is rendered by mpdcrayua, voumor, 
vouwos, or évtToAn terms which customarily render mpn-pn, 
mn and mx, and which therefore give rise to the question 
whether or not one of these other terms stood in the Hebrew 
original and was later altered into wawo. There are five such 
passages. In Lev. 18.26 B has mpdoTayya and A omits the term. 
mpooTayua can not represent an original pn here because pn is 
represented by the term véulmov immediately preceding. It can 
only represent w5wo but possibly since nothing corresponds to 
ypwo in A, the term was added both to the Hebrew and to LXX 
B by a later hand. Otherwise we must assume that the translator 
of Lev., who quite generally employs xptwa or Kptiovs to render 
vpwo, here departed from his rule. As a matter of fact Lev. is one 
of the books in which the exceptions occur most frequently. Also 
in Lev. 19.37 wpwn is translated by tpdaTayua. The same verse 
as noted above contains the unusual rendering véuos for mpn. 
In Ps. 7.7 likewise tpdaTayua corresponds to wpwn. In 1 K. 9.4 
évTo\y (usually =mx») corresponds to vawa. A comparison of 
this verse with 8.58 (vMpwm Ypm nx) where the LXX omits 
yoaun, 8.61 (wmso ... pn) and 9.6 (mpn *mxsn) makes it not 
impossible that *~pwa in 9.4 stands in place of an original ’mxsn. 
In Jer. 49.12 vpwn is rendered by voyos (usually =77n).“ 


in court). For vpwn xb in Prov. 16.8 dévxias occurs and the infinitive adnOeve 
in Prov. 21.3 for vpwn (nwy). vawn ’mdx in Isa. 30.18 is rendered freely by xpiT7s 
Kupuos 6 Oeds buy. Similarly in vawoa 4b in Prov. 29.4 becomes Baoudeds 
dixacos and wavy mwyd in Prov. 21.7 mpdocew Ta dixava. The judgment 
hall or court room of 1 K. 7.7 is called aidkaw rod xpiTyplov, the trial or 
defense (728 wwn) in Ps. 140.13 dixn, and the decisions of the ban in Prov. 
16.33 are called 7a dixara. In Ezek. 16.38, 23.45 bis, where ypwy seems to 
mean “penalty, sentence,’”’ it is accurately rendered by éxdlxnovs. In Dt. 
21.17 (n71ID2m ww) and Ezek. 21.32 where vavy means “‘right, privilege”’ it 
is rendered by a form of kaOyxewv. 

42 Ez. 11.12 which contains yawn as “‘law”’ is omitted from the Greek except 
in #’ where ppv» is translated by xpiya, 
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Thus we find a marked uniformity in the rendition of vDwn 
in the LXX when wpwn means “‘law.’’ Four clear and three doubt- 
ful exceptions appeared. The clear exceptions are Lev. 24.22 
(Suxatwots), Lev. 19.37 and Ps. 7.7 (mpdctaypa), Jer. 49.12 
(véuos); the doubtful exceptions Ps. 119.91 (dvaraéus), Lev. 18.26 
(A omits, B mpdorayua) and 1 K. 9.4 (évToAn). 


THE RENDERINGS Kplots, Kplua AND dukalwpa. 


The terms kpiots and xpiuwa seem to have been used inter- 
changeably. To be sure we can observe a marked predominance 
of the one or the other in some of the LXX books. In Gen. only 
Kplots occurs (three times) and in Isa. xpiows occurs almost 
to the exclusion of kpiwa (thirty-six times as against three— 
1.27, 28.26, 31.16). On the other hand only xpiwa occurs in 
Neh. (five times); in Psalm 119 xpiwa occurs twenty times and 
Kplots twice only (vss. 84 and 137); in the [Book of the Twelve 
Kptua occurs almost to the exclusion of xplovs (twenty-four 
times as against one—Mal. 3.5). In Ezek. a, where dixatwpa is 
also frequently employed, xkpiua occurs twelve times while 
Kplots occurs only once (44.24). Only xpiwa occurs in BB 
(36.27) and only xptovs in B (39.21) but this may be accidental 
since each occurs only once. Otherwise the terms are used with 
almost equal frequency in the different books. Conclusions can 
hardly be drawn from these facts. The best we can say is that 
Kptovs and xpiua being related terms apparently with the same 
connotation were interchanged by most translators though these 
frequently showed a marked preference for the one or for the 
other. 

The rendering duxaiwua for vw also occurs in many sections 
alongside of kpiua and xplovs. In Ex.: 21.1, 9, 31 and 24.3 
(kptua in 23.6, kpiots in 28.15, 29, 30 bis); in Nu.: 15.16 - 
(xpioes in 27.5, 11, 21, 35.12, Kptua.in 35.24, 29,...36:13)<sin 
Dt.: 7.12 and 33.10 (kptov.s and xpiwa frequently throughout 
Dt:); inedcK. yy? 3.28, 8:45,: 59) bis) Kptpetin: 330.998 16402 


43 In this section wpwp is treated without distinction among its various 
meanings since the terms under consideration are used to render yawn regard- 
less of its meaning. 
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[according to A], 10.9, 18.28 [A], kptious in 8.49, 11.33); in Ezek. 
@: 5.6 bis, 7 bis; 11.20, 18.9, 21 (A))20:14;13,/16)'18,.19, 21,24. 
Ao (eptye wmpod, 7.23, 27,.11.12 bis, 18.5 [AQ], 8, 27, 22.29, 
23, 24 bis, 44.24, 45.9, xpiovs 44.24); in Mal. 3.22 (kplows in 
3.5); in Prov.: 2.8, 8.20 (according to Bs), 19.28 (kpiwa in 1.3, 
2.9; 12:5, 21.15, 28.5, Kptots ‘in 16.10, 18.5, 24.23): in: 2°‘Chr’: 
6.35 (kpiwa in 4.7, 20, 6.39, 7.17 etc.). In 1S. @ only dixalwua 
occurs. 

dikaiwua, as would be expected, does mot render vpwn in 
those books or sections of books in which it renders apn-pn. In 
Fx. it stands for vawn only in the second half of the book (21.1, 
9, 31, 24.3) and for mpn-pn only in the first half (15.25, 26), in 
Nu. it stands for wpwo only in the first half (15.16) and for 
mpn-pn only in the second half (27.11, 30.17, 31.21, 35.29). In 
Sam. and Kings it renders u5wn only in the a and yy sections and 
mpn-pn only in the By and yé sections; in Ezek. it renders wawp 
only in the @ section and 7pn’pn only in the BB section. In the 
Book of the Twelve it renders wav only in the second half (only 
Mal. 3.22, the last LX X verse) and Apn-pn only in the first half 
(Mi. 6.16). In Prov. and Job (in a variant to 34.12) it renders 
only vwwe. There are three exceptions to this rather obvious rule. 
In Dt. where 6xaiwua represents Apnpn in twenty-five instances 
it likewise represents »Dwo in 7.12 and 33.10. Also in 2 Chr. 
duxatwua represents both wawn (2 Chr. 6.35) and mpn-pn (2 Chr. 
19.10, also 33.8 according to A). The case is less clear in this 
last instance (the difference may again be attributed to different 
hands) but in Dt. where dvkaiwya with such consistency repre- 
sents npn-pn and where wwn is all but invariably rendered by 
Kpiwa or Kplovs (thirty-four times) the discrepancy appears 
strange. May it be that in 7.12 and 33.10 the baw of the MT is 
secondary to an original npn-pn? Nothing in the context speaks 
against an original mpnpn in either passage though why here 


44 Thackeray, Grammar, pp. 54ff, and Hermann and Baumgirtel, Bei- 
trdge, pp. 79f., 37, reservedly divide the books ofjEx., Nu., and the Twelve 
(among others) into halves assigning the translation or copying of each half 
of the books to a different hand. If the dividing line in Exodus is to be placed 
at about 23.17 as Thackeray and Baumgirtel suppose Ex. a contains duxaiwua 
as a rendering of npn-pn and of wDwn. 
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mpn-pn should subsequently have been changed to wave in the 
Hebrew it is difficult to imagine. 


DISCREPANCIES IN NUMBER 


In the following cases a plural in the LXX corresponds to a 
singular (upwn) in the MT: Ex. 15.25, 28.15, 30, 1S. 8.3, 2 K. 17.26 
(according to A), Isa. 10.2 (according to &), 32.1 (according to A), 
41.1 (according to A), 42.1 (according to A), Ezek. 18.21 (accord- 
ing to-A)y Ps.-9.17,.:119:160,.Prov,.2.8,, 12,55.16.33,,24.(5 uaoses 
Ezr. 7.10 (according to A) and 2 Chr. 6.39. In the following 
cases a singular in the LXX corresponds to a plural (@’yDwn) in 
the MT: Dt. 33.21, Isa. 26.8, 58.2b8, Jer. 52.9, Ezek. 5.8, 18.17, 
Hos. 6.5, Ps. 72.1, 103.6 and 119.137 and 156. These differences 
must be noted for the sake of completeness although an explana- 
tion does not suggest itself in many instances. The natural render- 
ing of a collective term by a Greek plural, which we have already 
observed with respect to Ms” and npnpn, accounts for the render- 
ing in Ex. 15.25 (the collective pn is likewise rendered by a 
plural), 2 K. 17.26 and Ezr. 7.10 (pn is likewise rendered by a 
plural). Perhaps also in Jer. 8.7 w>wo was understood to be a 
collective term. o¥Dvm in 2 Chr. 6.39 seems to have been read 
ovpwo by the LXX though vocalized oyswo in the MT. In some 
cases where a plural in the MT is rendered by a singular in the 
LXX, e. g. Dt. 33.21, Ezek. 5.8, Ps. 72.1 and 103.6, this may be 
a rendering according to sense, the Hebrew plural abstract being 
taken correctly as a singular. In a number of cases other versions 
support the rendering of the LX X.45 In some of these cases the 
LXX reading seems preferable and may be original. Otherwise 
there is little ground for suspecting the MT. On the other hand 


4; An early Hebr. MS. with Palestinian vocalization reads *ypwp for yawn 
in Ex. 28.30b (cf. Kahle, Masoreten des Westens, II, 1930, p. 31*f.). In Ps. 
119.160 some Hebr. MSS. and the Syriac have the plural as the LXX has. 
In Jer. 52.9 the parallel in 2 K. and the Syr. have the singular; in Hos. 6.5 the 
Syriac and the Targum have the singular and a different word division; in Ps. 
72.1 the Syriac and Hieronymus have the singular; in Ps. 119.137 some Hebrew 
MSS. and Hieronymus have the singular; and in Ps. 119.156 some Hebrew 
MSS. have the singular. 
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it is difficult to imagine what purpose if any the LXX translators 
may have wished to serve in changing the number in the verses 
in question. The various meanings of wpwm are the same in the 
plural as in the singular. Possibly copyists are largely responsible. 
One version (A) has a much larger number of discrepancies than 
the others. 


IV 
THE RENDERINGS OF 770N 


The customary rendering of An is vouos.4 


NO RENDERING 


The word 77n appears in the MT with no equivalent in the 
LXX in Josh. 1.7, Isa. 42.21, Jer. 44.10,47 Neh. 8.2 (according 
to A)4 and 12.44.49 Was mn, like mxp and wewn, added to the 
Hebrew text at a late period? 


RENDERINGS OTHER THAN vouos 


Renderings other than voduos are not uncommon although 
frequently these appear to be either free renderings, misreadings 
of the Hebrew or mistakes in the copying of the Greek text. 


FREE RENDERINGS 


In Isa. 1.10 according to x*, Prov. 7.2, and Ps. 119.142 accord- 
ing to 8 the LXX has Adyos (729) for 771n and in Neh. 10.35 B 


has év BuBAlw (nBD2) for ATA. These appear to be free render- 
ings of the Hebrew, although it is not impossible, in view of the 
instances noted above where 771n appears to have been added 
to the Hebrew text in a MS. later than the one from which the 


46 In Dt. 17.18 and Josh. 8.32 mn1nm miwy is rendered by the compound 
term devtepovdmov. In Prov. 31.26 évvduos is likewise a derivative of vouos. 

47 Jt appears only in the margin of Q (as a plural). It is omitted also in 
the Syr. 

48,Possibly an oversight, though the Hebrew would be clear without it. 

49 youos was added in the margin of s by 8°. 
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LXX translation was made, that an original 727 in Isa. 1.10, 
Prov. 7.2 and Ps. 119.142 was also changed at a later date into 
mn as the expression of a similar tendency. 

Possibly we should include under this heading also the few 
cases where Nn corresponds to évtoAn and mpbdcraypa. In 
Dt: 17.19, 2K. 21:8 and-2>Chr-121 anda30.16 these n oe fas 
évTo\n, the customary rendering of myn, and in Jer. 32 (LXX 
39).23 and 2 Chr. 19.10 the LXX has rpdcrayua, a usual render- 
ing of npn-pn. However, the exceptional nature of these renderings 
may suggest that in the former cases m¥» and in the latter Apn-pn 
stood in the text which lay before the LXX translators. This 
supposition can not hold for the one passage 2 Chr. 19.10 because 
o’pn itself stands in the MT alongside of 771n, but there is nothing 
in the context of the other instances which precludes such an 
explanation. The evidence is insufficient for a decision. 


VARIANTS DUE TO A MISREADING OF THE HEBREW 


In Lev. 15.3 the LXX has kal otros 6 vouos Tis Kabapotas 
for 1InNov MAN nN evidently having misread WAN as A7NN.5° In 
Ezek. 43.12 dvaypagny suggests that the LXX read mx for 
mun. In Prov. 31.26 in addition to évyduws the term rTdééts 
appears to be a translation of Mn. Perhaps the Hebrew was 
misread as “in. For '» nana in 2 Chr. 31.4 the LXX seems to 
have read " ma nnaya (€v TH EvTOVpyla olKkov xKuplov). 
Or does the LXX represent the earlier form of the text later 
altered to 77N in accordance with a tendency to increase the 
number of references to the 771n in the Bible (as above)? 


VARIANTS DUE TO ERRORS IN COPYING THE GREEK TEXT 


The rendering évoya (oY) which occurs in Isa. 42.4, accord- 


ing to N° in Isa. 42.24,5' according to A in Ex. 16.4 and Ps. 
119.165, and according to B in 2 Chr. 6.16 is probably an error 


5° The Sam. text has nnn. Frankel (Einfluss, p. 161f., note b) attributed 
vouos to a late glossator of the LXX. 
stx* had dxovew Tis owvis Tod vououv abrod with dip extra. 
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of a Greek copyist’? as the presence of variants with vouos sug- 
gests. The only case in which a variant does not occur is Isa. 42.4. 
Is it possible also here and perhaps in some of the other instances 
that an original ov was changed to mn as the result of the 
tendency mentioned above? 


OTHER RENDERINGS 


In Prov. 1.8 and 6.20 LXX has {@eouds and in 31.27 (the 
repetition of v. 26) vouofecuos (according to 8*; in Ne and 
B it is the adverb voyoféouws). In Job 22.22 (an vpD N Mp) 
LXX has éfyopiav. These are synonyms of vouos which 
seemed preferable to vduos to the translators of Proverbs and 


Job. 
VOMLLOV 


In Gen. 26.5, Jer. 26 (LXX 33).4,53 Ezek. 43.11, 44.5, 24, 
Hos. 8.12 and Prov. 3.1 LX X has voutpor, another (cf. rpdoTrayua 
above) customary rendering of mprpn. In Gen. 26.5 voupor 
cannot stand for mpn-pn because pn immediately precedes 771 in 
the Hebrew and is rendered in the LXX by a usual equivalent. 
Aside from the quotation from Zeph. in Ezek. 22.26 where the 
LXX translates véuos the term 77N occurs only four times in 
Ezekiel: 43.11 and 12, 44.5 and 24. In the second of these four 
(43.12) the Greek dtaypagyy points to an original AMX or a 
misreading of the Hebrew word (see above). The other three 
are the chief exceptions to the equivalence véutuov =pn. But in 
these verses as in Gen 26.5 voutuov cannot be taken as pointing 
to an original pm because in each case pn occurs along with 
mn in the MT and is represented by mpdcTrayua. In Hos. 
8.12 the awkward ‘npn 139 is rendered by... rAj0os, kal Ta 


vopima pov...as though rendering... mmm 34... with mn 


rendered by vou.mov. In this verse and in Prov. 3.1, where 
again vouiuov renders mn, there is no reason for supposing 
that originally pn stood in place of nn; on the contrary, in view 


52 So Frankel to Ex. 16.4, cf. Einfluss, p. 104. 
53 A has vouos. 
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of the fact that pn does not otherwise occur in Hosea or Proverbs*4 
it seems that 771n, is the correct reading. 

Since there is therefore no ground for suspecting the MT 
some other explanation must be sought. Possibly the forms of 
voulmov came into the Greek as a result of copyists errors for 
an original vouos in which case the variant vowos in LXX A 
to Jer. 26 (LXX 33).4 is the original form of the Greek text as 
against vouuov in the B version of this passage. However if 
this were the explanation we should probably expect more vari- 
ants such as that in Jer. 26; the rendering véucuov also appears 
rather too frequently to be attributed to such an error. Perhaps, 
instead, voucmov is to be regarded merely as an accepted though 
less frequent rendering of mn alongside of vouos. The use of 
vouimov to render 771n is with one exception confined to the 
portions of the Bible in which véuipov is used to render npn-pn, 
the Pentateuch, Jeremiah, Ezek. and the Book of the Twelve 
(see above).55 It appears therefore that with certain translators 
the term vduuov was preferred to such an extent that they 
frequently employed it to render both the term Apn-pn and the 
term 7n neglecting to distinguish between them as other trans- 
lators did.56 


DISCREPANCIES IN NUMBER 


The singular 77n of the MT is not consistently rendered by 
a singular in the LXX. Of the instances mentioned in the preced- 
ing paragraphs where a term other than vduos corresponds to 
mn in the MT the term frequently occurs in the plural where 


‘4 In Hosea not at all, in Proverbs not in this meaning; in Prov. 8.29 pn 
means “‘limit”’ and in 30.8 and 31.15 “‘allotted portion.” 

55 The exception is that voutmoy occurs also in Prov. asa rendering of 
mn and as we noticed above npnvpn does not occur in Prov. with the meaning 
“Vaw.”’ 

8° Thackeray (The Septuagint and Jewish Worship, London, 1921, p. 120) 
who observes that 74 vouipa is a rendering ‘‘common to the two portions of 
Ezekiel a’ (1-27; 40-47) and ‘‘absent from 8” fails to add that in 1-27 it is 
a rendering of mpn or o’pn and in 40-47 of nn. The case was different with 
duxatwpa (see above p. 273). In those writings in which dukalwua appeared 
as a rendering of npnvpn it was not likewise employed as a rendering of upwn. 


[21] LXX RENDERINGS OF OLD TESTAMENT TERMS FOR LAW 279 


mn is singular. The instances of such divergence are Jer. 26.4 
(except A which has vouos), Hos. 8.12, Prov. 3.1—vduuua; Dt. 
17.19 and 2 Chr. 12.1—é€vroXds; Prov. 1.8 and 6.20—eoyot; 
Jer. 32.23—mpoordyuata (with the Ketib) and Prov. 7.2— 
NOyou. The reason for the plural is probably this, that whereas 
vouos might signify a body of laws, with collective force, the 
other renderings do not have such a significance in the singular. 
The one term évToA7 does, to be sure, but it is quite as generally 
used in the plural to render the singular mx». In order to give 
the sense of the Hebrew, therefore, where other terms than vouos 
were employed it was necessary to use the plural of these terms. 

On the other hand where vouos is employed the plural was 
unnecessary. There is no case where mn in the singular is ren- 
dered in all LXX versions by the plural véuor. In a few instances, 
to be sure, a variant in the Greek has vouou. These are B to 2 K. 
14.6, A to Jer. 26.4 (other versions have voutmov as noted above), 
B and a scribal correction in s to Jer. 31.33, a marginal correction 
in Q to Jer. 44.10, and & to Prov. 28.7 (in Prov. 6.20 mx» is 
rendered by vouot). This plural véuou is exceptionally rare (see 
the next paragraph). No conclusions can be based on these 
variant readings though they can be noted should the plural in 
any of these cases seem otherwise preferable. 

When we turn to those passages in which the MT has the 
plural min we note a much greater proportion of discrepancy. 
Although mn occurs twelve times in the MT it is rendered by 
the expected plural vouou once only (Neh. 9.13). Instead of the 
plural in seven instances the singular véuos occurs: Ex. 16.28, 
18.16, 20, Lev. 26.46, Isa. 24.5, Ps. 105.45, Dan. 9.10. In the 
remaining four the plural vouswa occurs: Gen. 26.5, Ez. 43.11, 
44.5, 24 (see above). Although not unknown, as is evidenced by 
the variant readings mentioned in the previous paragraph and 
the one occurrence in Neh. 9.13, the plural véuor is not customary 
in the LXX. Was this because the Hebrew text which lay before 
the LXX translators contained only the singular? If so it is hard 
to account for the subsequent alteration of the Hebrew singular 
into the plural of the MT. Probably the Hebrew plurals of the 
MT are the original readings and the singular vouos was the 
accepted rendering of the Hebrew plural. 


280 SHELDON H. BLANK [22] 


How can the singular vowos appear to be a sufficient render- 
ing for the plural myn? A principle seems to lie behind this usage . 
in the LXX. Thé term voduos seems to denote a collection of 
laws and therefore to be a sufficient rendering for the plural. 
But more than that it seems to denote the Law Book of which 
a plural is out of the question and therefore to be the necessary 
rendering in place of a plural.’ (If the sense seems to require a 
plural the plural of some term other than voéuos must serve). 
This thought is offered for what light it may shed on the cultural 
background of the LXX translation. It may be apropos to com- 

_pare the controversy later associated with the names of Hillel 
(Shab. 31a), Rabban Gamaliel (Sifre Dt. 351), and R. Johanan 
b. Zakkai (Midr. Tann. to Dt., Berlin, 1909, p. 215). The oppo- 
nent of R. Johanan in the Midrash argued that the singular form 
jnn) in Dt. 33.10 points to only one Torah.s’ Do the roots of 
this controversy reach back into the period of the LXX trans- 
lation? 


V 


THE RENDERINGS OF nYy-77Y 


The term showing the fewest inconsistencies even propor- 
tionally, is may (7qy) which, in the plural, designates divine laws. 
The plural forms niqy and nity of the MT are consistently rend- 
ered by the plural of wapripiov. The plural of papripuor, 
however, occurs eight times in the LXX where the MT has the 
singular may. These are Ex. 25.16, 21, 30.6a, 36, 40.20, Lev. 
16.13, Nu. 17.25 and Ps. 119.88. In the Psalm verse the plural 
is certainly correct (as in vv. 2, 14, etc.) representing a better 
text than the MT. In the other cases it is less likely that the 
LXX preserves the correct reading. In Ex. 30.6a, for example, 
it would be precarious, in the face of the frequent occurrence of 
the phrase nym pox in the MT and its exact rendition in the 
LXX, to suggest that in this one instance we should read ys 


57 Witness the thoroughgoing avoidance of the plural vouor. 
58 Cf. J. Z. Lauterbach, The Pharisees and their Teachings, HUCA, 
vol. VI, 1929, footnote 39. 
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niqym as the LXX has it. The same reasoning applies to Lev. 


16.13 (maya by ws nap2n— cf. Ex. 27.21, 30.6b, and Lev. 24.3)s9 
as well as to Ex. 30.36 and Nu. 17.25 (myn wb—cf. Ex. 16.34 


[AF], Nu. 17.19). However, it is to be observed that the three 
passages Ex. 25.16 and 21 and Ex. 40.20 are the only passages 
in the Bible in which mention is made of the my which is to be 
put or is put into (5x) the ark and that in all of these cases the 
LXX renders with the plural. Does the LXX preserve a better 
reading than the MT (the consonants would be the same)? And 
are these nty which are to be put into the ark the my referred 
to in Deut. 4.45, 6.20, etc? The myn px and the nym bmx or 
nym jaw could as easily have been so called if they contained 
the my as if they contained an nvy. Or has the LXX translator 
merely misread the Hebrew consonants? 


VI 


CONCLUSION 


The results are not great nor startling. This study has in the 
main merely cleared the way for a more general study of the 
history of the Hebrew terms for law. Towards such a study it 
has contributed variously: 

For one thing it has tested the reliability of the MT with 
respect to every occurrence of the terms under discussion. What 
evidence the LX X could furnish has been brought in detail. The 
evidence against the MT is in the main inconclusive and such 
as is only to be used in conjunction with evidence from other 
sources though in many cases it is suggestive. 

It seems apparent from this study that a MS. lay before the 
LXX translators which contained fewer references to the mxp 
and the mn than does our MT. This means that these terms 


59 The evidence-is not so clear. The parallels for this phrase in the MT 
are all different in the LXX. In Ex. 27.21 ny is rendered by dra0qnxn =n12; 
in Ex. 30.6b the LXX omits the words nvtyn by awe napon +d, and in Ley. 
24.3 the LXX omits niqyn. The LXX is probably correct in omitting the 
phrase in Ex. 30.6b and possibly correct in the other instances. If the LXX is 
correct nym by awe nin stands without a parallel. 
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were being added as glosses by Hebrew scribes at a late date. 
The evidence is less certain for glossation with the terms Apn-pn 
and wpwn. ; 

It seems also that to the LXX translators it was not a matter 
of indifference which of the Greek synonyms they used for the 
different Hebrew terms but they felt that each of the Hebrew 
terms called for its individual rendering. This distinction among 
the several terms was so marked that where more than one term 
in the Greek now corresponds to a single Hebrew term the differ- 
ence must usually be explained by assuming that different hands 
were at work on the translation of the various books and sections 
of books, these corresponding to divisions previously ascertained. 
In other words although the translators did not always agree 
upon the renderings employed, each translator took care to 
distinguish among the terms. 

Two conclusions combine to make another: although with 
respect to the occurrence of the several terms for law the Hebrew 
text which the LXX translators employed had not yet attained 
the form presented by our MT, the LXX translators nevertheless 
felt themselves generally obliged to distinguish in translation 
among the several Hebrew terms. We see then that during the 
period when the Hebrew text was taking on its final form the 
terms for law were not thought to be merely synonymous. Thus 
doubt is cast upon the accepted view that in the last stages of 
glossation of the Hebrew text these terms were frequently added 
in a purely arbitrary fashion. 

These details also appeared: the two negative facts that the 
LXX is of no help to us in checking up on the use of the masculine 
and feminine terms pn and npn in the Hebrew, the LXX transla- 
tors having made no distinction between them; and that the 
LXX likewise did not distinguish carefully between singular and 
plural forms particularly of mxn and in a lesser degree of the 
other terms. A Hebrew collective term frequently appears as a 
plural. The plural of mn is on the other hand frequently ren- 
dered by a singular, possibly as an expression of the thought that 
there could be but one Torah. 

From the point of view of LXX criticism these results also 
appeared: 
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The literal character and consistency of the LXX translation, 
as far as the five terms under consideration are concerned, has 
seemed thoroughgoing—more so upon careful analysis than the 
concordance material at first indicates. 

The conclusions reached by Thackeray and athiers with regard 
to the several hands at work upon the translation of Sam, and 
Kings, Jer., Ezek., and, to a lesser degree, the Pentateuchal books 
were variously supported by the renderings of the terms here 
considered. 
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THE PRESENT STATE OF TEXTUAL CRITICISM OF 
THE OLD TESTAMENT 


By JOSEPH REIDER, Dropsie College, Philadelphia 


EXTUAL criticism, in its pristine form and primitive state, 

is one of the earliest biblical disciplines, as may be proved by 
a reference to the Talmud and the Masora.? Of course, like every 
other discipline it was fixed and normative, that is it was based 
on certain well established rules and regulations from which none 
dared depart.? Not only were deviations from the traditional text 
based on sound philological and exegetical bases but were also 
conditioned by their verisimilitude and veracity. In this state 
textual criticism continued throughout the Middle Ages, and 
when in the wake of the Renaissance it began to develop greater 
strength and a more independent attitude towards the object of 
its research it still remained within certain restrictions and adhered 
to certain well formulated principles for the sake of form. Even 
the textual criticism of the seventeenth and eighteenth centuries, 
the age of the catenae or chain commentaries on the Bible, was 
careful and circumspect, cautious and conservative, hence it 


* Comp. Abraham Berliner, Beztraége zur hebréischen Grammatik im Talmud 
und Midrasch (also in Jahresbericht des Rabbiner-Seminars fiir das orthodoxe 
Judenthum pro 5639); Wilhelm Bacher, Die Anfdnge der hebradischen Gram- 
matik, Leipzig 1895; Die dlteste Terminologie der Jiidischen Schriftauslegung, 
Leipzig 1899; Die exegetische Terminologie der Jtidischen Traditionsliteratur, 
Leipzig 1905; Hermann L. Strack, Prolegomena Critica in Vetus Testamentum 
Hebraicum, Lipsiae 1873; Die Dikduke ha-Teamim des Ahron ben Moscheh 
ben Ascher und andere alte grammatisch-massorethische Lehrstiicke. . . her- 
ausgegeben von S. Baer und H. L. Strack, Leipzig, 1879; V. Aptowitzer, Das 
Schriftwort in der rabbinischen Literatur, Heft I-V, Wien 1906-1915; Adolf 
Schwarz, Der hermeneutische Kontext in der Talmudischen Literatur, Wien 
1921. 

2 | have in mind the seven exegetical rules of Hillel, the thirteen rules of 
Rabbi Ishmael, and the thirty-two norms of Rabbi Eliezer ben Jose. Comp., 
for instance, Leo Bardowicz, Die Abfassungszeit der Baraita der 32 Normen 


fiir die Auslegung der heiligen Schrift, Berlin 1913. 
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exerted a lasting beneficial influence and is still of paramount 
value in true biblical interpretation. Let me single out the com- 
prehensive and voluminous Critici Sacri undertaken on the pub- 
lication of the London Polyglot by several English scholars and 
containing comments of Seb. Miinster, Vatablus, Castellio, Drusius, 
Hugo Grotius and others (London 1660); or the similarly vol- 
uminous Synopsis Criticorum aliorumque S. Scripturae Interpretum 
(London 1669-1676). Many a critical remark in these collective 
volumes still holds good because it is based on solid rules of textual 
criticism. Again let me mention a few individual commentators 
or biblical critics of those days who left their indelible stamp 
upon biblical criticism, such as the well-known A. Schultens 
(1686-1750), who endeavored to obtain in Arabic the fundamental 
meaning of Hebrew words, and whose textual comments on the 
Scriptures may still be used with great profit; or Ernst Friedrich 
Karl Rosenmiiller (1768-1835) whose theme for his inaugural 
address was de sano philologiae orientalis, praesertim arabicae, usu 
in codicis hebraei interpretatione and whose monumental Scholia 
in Vetus Testamentum in 16 parts (Leipzig 1788-1817) is a ver- 
itable treasure house of exegetical and philological scholarship 
and a storehouse of the best and most valuable comments then 
in existence ;3 or the more recent commentators Friedrich Wilhelm 
Carl Umbreit (1795-1860), Wilhelm Gesenius, Heinrich Ewald, 
Ferdinand Hitzig, and Franz Delitzsch. To all these scholars of 
a past generation textual criticism of the Bible was a strict dis- 
cipline based on definite rules and principles, a fine art fashioned 
after a fixed form and design which must not be trifled with. 
Hence the lasting effect and the fructiferous results of their labori- 
ous research and philological observations. 

But all this has changed in modern times. It appears that 
textual criticism of the Scriptures, a gentle art of the literary 
variety, has gone through the same process of development as 
the graphic and plastic arts: just as the latter degenerated in 
modern times from a formal and well regulated discipline to an 
amorphous and lawless creation, to impressionism, futurism, 

3 Rosenmiiller faithfully records the ancient versions and the medieval 


Hebrew commentators (Rashi, Ibn Ezra, Kimhi, Abravanel etc.) as well as 
modern Christian exegetes and philologians. 


[3] TEXTUAL CRITICISM OF THE OLD TESTAMENT 287 


cubism, and other excrescences whose sole aim is to shun well- 
established rules and long accepted traditions, so also the former 
suddenly absconded from its long trodden and well beaten path 
and struck out into a new and wild road full of pitfalls and stum- 
bling blocks, chiefly unbridled speculation and wild emendation. 
In both cases the departure is due to a surcease of old designs and 
a blind search for new forms on the part of a wild and restless age. 
Be that as it may, it is impossible to escape the conclusion that 
this constant negation of law and order and ceaseless striving 
after new effects is bound to produce chaos in a discipline which 
depends largely on fixed rules and immutable norms. 

Indeed, we are already witnessing the detrimental results of 
this negative and destructive tendency, for, besides a certain 
amount of legitimate mutations in the Bible, both vocalic and 
consonantal, which a sane and tempered criticism is wont to 
approve, there has cropped up in recent years a great and unwieldy 
mass of far-fetched and unnecessary emendations which, far from 
lending any help towards the elucidation and understanding of 
the biblical text, threatens to bring confusion and chaos into it. 
And anyone who surveys the abundant output of biblical com- 
mentaries and general disquisitions on the text of the Scriptures 
in recent years is unpleasantly struck by this negative tendency 
of its criticism which aims to find fault with everything that is 
at all not easy of comprehension, and instead of endeavoring to 
penetrate to the inner meaning of difficult passages jumps to 
hasty conclusions and condemns such passages off-hand as ungen- 
uine and spurious, then proceeding to emend them in accordance 
with a biassed mind and preconceived notions, not realizing that 
“amendments are seldom made without some token of a rent.” 
In this orgy of wholesale emendation every school is wont to par- 
ticipate, the higher as well as the lower critics, the comparative 
as well as the metrical school. It is the great and widely ramified 
historical-literary school of biblical criticism which first under- 
mined the respect due to the Hebrew text of the Scriptures, and 
then the metrical theorists, like Bickell and Grimme, Sievers and 
Rothmann, destroyed that respect completely. In their wake 
Duhm and Marti started the ball of wholesale emendation rolling, 
and since then it has been rolling faster and faster and with ever 
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increasing impetus. Duhm was the principal offender, for in his 
undoubted capacity as a brilliant analyst and unprecedented 
iconoclast he presumed to be a supreme arbiter of biblical style 
instead of a mere expositor of the existent biblical text and often 
sat in judgment over the prophets’ writings as a preceptor who 
bluepencils the composition of his pupil. Only to-day we are 
beginning to realize that this antipathetic attitude to the Scrip- 
tures precluded a real comprehension thereof and that consequently 
his numerous lucubrations on the text of the Bible are nothing 
but the emanation of a rigid and frigid speculative mind which 
somehow is pleased to remain destructive rather than construc- 
tive. But not only Duhm is responsible for this transgression. 
Practically all modern commentaries and sets of commentaries 
are guilty of this laxity, the Gédttinger Handkommentar zum Alten 
Testament edited by Marti, the Polychrome Bible under the editor- 
ship of Paul Haupt, Kittel’s Biblia Hebraica with its plethora of 
marginal readings, Sellin’s Commentar zum Alten Testament, and 
toacertain extent also the great International Critical Commentary.4 

Textual criticism of the Scriptures may be grouped in four 
divisions, being based either on ancient versions of the Bible, on 
conjectural emendation, on some metrical theory, or on deriva- 
tion from cognate Semitic languages. All of these are in operation, 
although some are more in vogue than the others. It is safe to 
say that the last is the least popular. Now it is the purpose of 
this paper to point out that in at least the first three divisions 
scholars and exegetes have deviated from the right path and 
hence erred in the interpretation of the Bible. 


I 


One of the most frequent sources of biblical emendations is the 
most ancient Greek version, the so-called Septuagint, which 
undoubtedly is the earliest witness on the genuineness or ungen- 


4 Die Schriften des Alten Testaments in Auswahl by Hugo Gressmann, 
Hermann Gunkel, M. Haller, Hans Schmidt, W. Staerk and Paul Volz (Got- 
tingen 1911-1912) donotcomeunderconsideration here, because, like Kautzsch’s 
Bible, they deal with religious, aesthetic, and literary-historical questions, 
but sail clear of philological strictures. 
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uineness of the text of Scriptures. It is of primary importance in 
textual criticism, while all the other versions are only of second- 
ary importance. From time immemorial it served to check certain 
inaccuracies and extravagances in the masoretic text, for which 
every biblical scholar, orthodox or unorthodox, is bound to feel 
grateful. It would hardly be just to assume with Hengstenberg, 
Noldeke and their followers that the usefulness of the Septuagint 
in the reconstruction of the masoretic text is almost nil. The fact 
is that great scholars like Thenius, Wellhausen, and Driver, in 
their commentaries on the Books of Samuel, have shown how the 
Septuagint can sometimes be utilized for the correction of the 
masoretic text. Also Cornill, in his textual analysis of the Book 
of Ezekiel, has pointed out a way of reconstruction of that dif- 
ficult text. But the use of the Septuagint for such a purpose is 
not so easy: It requires as great, if not greater, critical acumen 
to disentangle the variae lectiones of the Alexandrine version as 
the complicated masoretic text, for as many manuscripts have 
come down to us of the former as of the latter, and often it becomes 
necessary to determine which of them really contains the genuine 
reading. Paul de Lagarde, one of the foremost Septuagint scholars 
of modern times, has grappled with this knotty problem and after 
laborious and painstaking research has evolved certain canons 
of textual criticism of the Septuagint which he carefully laid 
down in his epoch-making treatise Anmerkungen zur griechischen 
Ubersetzung der Proverbien (1863) and in the preface to his Lucianic 
Septuagint entitled Librorum V. T.canonicorum pars prior Graece, 
Gottingen 1883. In the latter he formulates the following pertinent 
principles: 1) A critical text of the Greek Old Testament cannot 
be based on the authority of any one manuscript or without 
regard to the grouping of manuscripts; 2) the restoration of the 
text common to any one family must not be regarded as more 
than a step forward in the right direction; 3) even a critical text, 
when reached by these or other means, will not be free from the 
element of uncertainty. 

However, these and other just observations advanced by 
prominent Septuagint scholars are disregarded by modern com- 
mentators on the Scriptures, who in their haste to compile their 
commentaries compare any individual text of the Septuagint 
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and at the least difference between the Hebrew and the Greek 
jump to the conclusion that the latter is better and superior to 
the former and hénceforth proceed to correct the Hebrew text 
accordingly. They really violate one of the most fundamental 
canons of biblical criticism, viz. that before the Hebrew text is 
emended in accordance with the Greek text care should be taken 
to ascertain whether the latter is genuine beyond any cavil or 
doubt. Very often the task is even more complicated. Recent 
research, no doubt following the clue of the dichotomy of biblical 
books, has tended to affirm the same principle in their Greek 
equivalents. At least H. St. John Thackeray has endeavored to 
prove from style that some books of the Septuagint were done 
in parts by various translators and probably at various times, 
and necessarily the conclusion forces itself upon us that the trans- 
lation may have been effected at intervals in response to liturgical 
needs. We are now pretty certain that the Pentateuch was trans- 
lated first, being the most necessary part of the Bible in the 
hebdomadal readings of the synagogue, but similarly the prophet- 
ical parts constituting the Haftarot and read at the synagogue 
after the Pentateuchal sections must have been translated next 
apart from the books in which they occur, and probably by dif- 
ferent translators, hence the variety in style. All these are prob- 
lems which a conscientious critic of the Bible must take cognizance 
of before he proceeds to emend the masoretic text, first to make 
sure that the Hebrew text requires emendation, second whether 
the Greek text after which it is to be emended is genuine beyond 
doubt, and third whether the particular Greek style can yield 
the required reading. 

Unfortunately, very few critics and exegetes operate now on 
the basis of these sound principles. Most of our Bible commenta- 
tors choose the short cut to superficial comparison and slipshod 
emendation. Flagrant violations of this kind are quite numerous, 
and one meets them in practically every recent commentary on 
the Bible. The marginal notes of Kittel’s Biblia Hebraica are full 
of them, and one could write a bulky volume pointing out the 


5 The Septuagint and Jewish Worship, A Study in Origins (The Schweich 
Lectures 1920), London 1921. 
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inaccuracy and baselessness of most of these emendations. Under 
the limitations of this paper it will suffice to quote only a few 
examples which are symptomatic of the whole. In I Kings 20.40 
MM 77 AY JIAy 7 ,Awy is emended to nyw or mp on the basis 
of wepreBAeVaro in the Septuagint and ny in the Targum, 
but as a matter of fact the Hebrew phrase is an idiomatic expres- 
sion for “‘turning hither and thither’’ or ‘‘being busy elsewhere,” 
and should not be emended at all. After all action and movement 
are closely related concepts, and one is reminded of the Arabic 
root .}s§ which means both ‘‘to move’ and “‘to act.’ In Jer. 
2.6 mobxi mx pasa the last word is emended to m2>n on the 
basis of the Septuagint’s &kapzros, despite the fact that the Hebrew 
is a standard phrase and the Greek is evidently a free rendering. 
In Ez. 9.4 the suggestion is made that instead of 1n nnm the Septu- 
agint read in nnn, kal dds onpetor, not realizing that the latter is 
a free rendering of a Hebrew idiom which is untranslatable into 
Greek. Nor is it fair to remark to Am. 4.6 owijpi that the Septua-» 
gint, Targum and Peshitta read }"7p (Septuagint youdtac or 6d6p- 
Twv is explained by Hesychius as ovv@\acpuor, (i ovvTpimpov, 7} 
aivwovacpoy dddvTwy; Targum piwnrqpy, Syriac 23% Noxon); 
all we may say is that these versions derived }vpi from the root 
mp, a process of etymologization common to all of them, whether 
they be literal or paraphrastic. One is tempted to apply to the 
editors of Kittel’s Bible what Wellhausen said of G. Jahn, the 
author of commentaries on the Books of Esther, Daniel, and 
Ezekiel according to the Septuagint, that his general preference 
of the Septuagint to the masoretic text is entirely unfounded and 
his retroversion from Greek into Hebrew is hasty and faulty, 
reminding one of the Hebrew style of a beginner.” Let us hope 
that the new and improved edition of Kittel’s Bible, which is 
now in process of publication under the editorship of Kahle, 
will be free of these incongruities and hasty concoctions. 

Of recent publications I wish to mention a few outstanding 
textual commentaries which bear out the point I made. Naturally, 
since I am not at liberty to write a book on the subject, I must 


6 Comp. Bibersten-Kazimirski, Dictionnaire Arabe-Frangais, II, 614. 
1 Géttinger gelehrite Anzeigen for 1902, Heft 2. 
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confine myself to only one or two examples from each of them. 
To begin with, the Rev. C. F. Burney, in his commendable com- 
mentary on the Book of Judges (London 1918), still inclines to 
Graetz’s baseless emendation 72y" for the difficult 79D "5x 
sybim in 7.3, referring to the Greek kal éxxwpéitw (depart, slip 
away) which as a matter of fact cannot and never does render 
the Hebrew 129. Lectio difficilior praestat! No doubt 15x is the 
original reading, and it is quite possible that there was a Semitic 
vocable "5X meaning ‘“‘depart, pass away.’’® Characteristic of 
the German school of biblical criticism is Ernst Sellin’s Das Zwolf- 
prophetenbuch (Leipzig 1922) which in spite of its caution and 
circumspection is quite lax here and there in the suggestion of 
new readings. Thus in Hos. 13.5 maxon poxa tate. -pnyt? uN 
Sellin reads with Pratorius ma xb for mawbn after év yy dounrw 
of the Septuagint, not realizing that the Greek here is simply a 
free rendering of the Hebrew word. Mi. 6.8 ay 79 oFN 4S In 
he reads as an interrogative on a par with the preceding two 
sentences: O18 qb “pin, Haben dir denn Menschen gesagt?, claim- 
ing to follow the text of the Septuagint; but the latter, ei dvnyyéAn 
gol, avOpwire, TL Kady, tallies quite well with the Hebrew 
original and does not imply any change, not even the customary 
a] for 717 found on the margin of Kittel’s Bible, for the passive 


for the active is a mode common to Greek translators of the Bible; 
as to the interrogative ei, I have a suspicion that it is a ditto- 
graph from the preceding lines where this particle occurs three 
times, or else it represents erroneously the 7 of Pn; at any rate 
Sellin’s construction of 07% as subject is quite inferior to the 
Greek, which is also the Jewish, construction of this word as a 
vocative. Another commentator, Giacomo Mezzacasa, in his 
critical study on the Book of Proverbs,? likewise exhibits laxity in 
his handling of the Alexandrine version. As an instance let me 
point out 16.28 j>x TDD J29N 7170 Ndbv» moan wrx, for which the 
Septuagint has avnp oxodw0s' dvaméumerar Kaka, Kal Naymrhpa 
dodov mupoeboe Kakots, Kal duaxwpiter pidovs. Mezzacasa 
assumes the Hebrew to have been bx 7apm1 An yD dw, but. 


8 Perhaps related to Arabic i, “to set out on a journey.” 
9 Il Libro det Proverbi di Salomone, Roma 1913. 
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an analysis of the sentence shows that mupoeboe: KaKots is a 
doublet of dvaméurerar kaka and that NaymrrTHpa ddXov stands 
for }171 decomposed into two words 217), which finds some 


support in the comment of Rashi: inmyram nya ’y. Also W. O. E. 
Oesterley, in his recent commentary on the Book of Proverbs 
(London 1929), leans too much to the side of the Septuagint, 
which in this book is notoriously unreliable. Thus he prefers the 
Greek version of 7.22 to that of the Masora for no sufficient 
reasons. The Hebrew sentence nav->s “wo oxnd mons din 
by ix 01 Ss p>y21 sa is rendered in Greek as follows: 6 6€ 
émnkodovdnoe attn Ketowiels, Horep 5é€ Bots ert chaynv 
ayeTrat, Kal M@orep KUwy érl Secpots, 7} ws EXagos TokebuaTt 
TeTANYws eis TO HTAap. Some commentators have supposed that 
the Greek text constitutes a doublet, but as a matter of fact, 
as admitted by Oesterley, this is not so: ‘It looks as though 
there were a doublet in the Septuagint which was due to the 
fact that the translator was puzzled by a badly written Hebrew 
text, and was in fact not sure what the words were; two 
alternatives suggested themselves, and as he could not make 
up his mind which of the two to choose he put both into his 
version, and wrote: 

And as a dog (is led) on a lead, 

Or as a stag is struck with an arrow through his liver.” 
which is perfectly right as far as the confusion of the Septuagint 
goes, but entirely wrong with reference to a badly written Hebrew 
text. The consonantal Hebrew, to say the least, is correct as it 
stands: whether we accept the vocalic variants ons and 83? or 


not—and I personally am inclined to follow the masoretic oxnp, 
though not in the common meaning “suddenly,” but rather in 
the sense of ‘“‘cajoled’”’ which alone xergw6eis implies—it must 
be admitted that the Hebrew with all its difficulty yields better 
sense than the Greek, especially if we read, as has latterly been 
suggested, 9x ow bx Doy7 “and as a stag is restrained by the 


cord”’ (of the snare).?° 


to Box, in a private communication to Oesterley ad locum, suggests 1399} 


bas spin> “and asa stag is checked (restrained) by the cord (of the snare)’’. 
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The most violent and at the same time most unjustified inju- 
ries to the masoretic text were dealt, curiously enough, by a 
Catholic student of the Septuagint, Franz Wutz, who dished up 
an antiquated theory in order to assault the veracity of the Hebrew 
text. This theory, pompously pronounced in his book Die Tran- 
skriptionen von der Septuaginta bis zu Hieronymus (Stuttgart 
1925), is to the effect that the Greek translators of the Sacred 
Scriptures did not produce their version from a Hebrew text but 
rather from a Greek transcript of the Hebrew, similar to the one 
found in the second column of Origen’s Hexapla. On the basis 
of this fanciful hypothesis, Wutz, who is wont to give vent to 
his florid imagination, endeavors to prove the existence of a 
biblical text somewhat different from the masoretic variety. Now, 
as already hinted above, Wutz’s theory is not new, for it found 
expression more than 150 years ago in O. G. Tychsen’s Tentamen 
de codicum hebraicorum Veteris Testaments MSS. (Rostock 1772). 
Even in recent times Ludwig Blau, in his Zur Einleitung in die 
Heilige Schrift (Budapest-Strassburg 1894), pp. 80-83, was of 
opinion that the second column of Origen’s Hexapla containing 
the Hebrew text in Greek transcription could not have been the 
work of Origen who knew very little Hebrew, but must have been 
in existence like everything else in the Hexapla. An exhaustive 
refutation of Wutz’s hypothesis was offered by Johann Fischer 
in his treatise Zur Septuaginta-Vorlage im Pentateuch (Giessen 
1926). Nevertheless Wutz is relentless in his attack upon the 
masoretic text, and in his commentary on the Book of Psalms 
(Munich 1925) he proceeds with his destructive work on the 
basis of his pernicious theory, offering all kinds of wild readings, 
which may be characterized as an inchoate conglomerate of Arabic 
and Syriac vocables, with no fixed rules of syntax or idiom. As 
an instance let me quote 37.20 o"3 "p> m7 °-’N), where he con- 
verts the last two words into ob>571n, deriving it from Syriac 
bom meaning “‘strut, swagger.’ That the phrase is difficult may 
be conceded, but no one with the least knowledge of biblical 
style will accept such an extravagant and far-fetched solution. 


** According to L. Blau in the Revue des Etudes Juives, LKXXXVIII 
(1929), 19. 
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58.9 wow iin ba nus bai qb pon dybaw i>, which is a long standing 
crux interpretum, he dissolves into the following colorless phrase 
wow amvan wr db aber cponnn by wo, which he renders thus: 


wie fltissig gemachtes Harz verzehrt wird, wenn Feuer hineinfallt, 
moge die Sonne thn vertrocknen. Not only is this phrase more 
Arabic than Hebrew in its vocabulary (b1py “‘lime,”’ Jn ‘“‘con- 
sume,” mba “dry up’), but it also fails to yield adequate sense 
and hence has no marked advantage over the masoretic text. 
87.4 many 2 nvdp min oyy> Sam ann yom he construes DIN as 


‘buffalo,’ derived from Arabic 3, and many as wey, Arabic 


7) 


—.3K.2s, “an ass,” which, by the way, is not found in any 
of the standard Arabic dictionaries except that of Brugsch and 
consequently is quite late. I might state parenthetically that 
very few of Wutz’s inventions are in any way supported by the 
Greek translation: most of them are fictions of a fecund mind, 
elaborated with the aid of Semitic lexica, so that even a radical 
scholar like Gunkel considers Wutz’s textual criticism far from 
sound.” 

And now let me quote some examples from Ball’s commentary 
on the Book of Job (Oxford 1922). 18.13 mo nDo2 ya b5~N» is 
rendered in the Septuagint xaTéderat Ta wWpata atTovd OavarTos, 
which Ball retroverts thus: mp i75¥ 52x’, believing that the 


repeated 112 was omitted and that Ta wpaca avrov stands for 
23, originally 192, misread by the translator as Aramaic 1n5w. 
As a matter of fact Ta wpava avtouv stands for 71 misread as 
17 or perhaps as p73. In 30.23 *n Sab syiw may awn mi nyt °D 
- where the Septuagint reads 

oda yap Ore Oavaros pe éxtpiver 

olkla yap Yq marr byntw 
Ball assumes *351w’ for "1n°wn, but as a matter of fact they read 
*IMAaw’; as to Yn, it is no doubt a fragment or remnant of ovvrayn, 
a word used by all the Greek versions (especially Aquila) for 
syi. And while I am at the Book of Job let me mention also that 
Buttenwieser’s commentary on Job (New York 1922), like Ball’s, 


7 See the introduction to his recent commentary on the Psalms in the 
Géttinger Handkommentar zum Alten Testament, Gottingen 1926, p. XIII. 
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relies too much on the Septuagint for a reconstruction of the 
Hebrew text. As an instance may serve 38.2 p>na m¥y —pwmD mt 
nyt °53 which, as usual in the Greek Book of Job, is expanded 
into the following phrase: 

tls ovTos 6 KpUTTwY we BovdAnY, 

ovvéxwv 5€ phuata év kapdia, ue 6€é olerar kplTrey 
which is retroverted into Hebrew: on quinn 10 AXy ObyD mT 
00 OND’ 1252, ‘‘who is it that seeketh to conceal his design from 
me, by holding back his words in his mind? Doth he think that he 
can hide them from me?”’ and adopted instead of the masoretic 
text together with 40.8 

un arromoLod mou TO Kpliua 

oler 6€ we GAAWS TOL KEXPNMATLKEVAL 

4 iva dvagargs dixaros 

Despise not my chastisement! 

Dost thou think I would have revealed myself to thee, 

Were it not that thou mightst be proven righteous! 
all for the purpose of demonstrating that the object of God’s 
revelation is not to condemn Job, as generally accepted, but 
rather to vindicate him in the eyes of his friends. It is really 
remarkable what abundant use Ball and Buttenwieser make of 
the Septuagint for a reconstruction of the Book of Job, although 
they must be aware that the Greek version of this book is in a 
hopeless state. 

Finally let me point out what our learned Doctor Bewer, in 
his excellent Der Text des Buches Ezra (Gottingen 1922), p. 6, says 
of Batten’s Commentary on Ezra and Nehemiah in the Interna- 
tional Critical Commentary Series (New York 1913), that it fol- 
lows the Greek text blindly, accepting all kinds of errors from 
it and translating them into supposed Hebrew, as if to give the 
impression that they constitute the original and genuine text 
of the Bible. 


II 


Next to emendation based on the versions is conjectural emenda- 
tion which is more negative and destructive because it is more 
arbitrary and wilful. More sins are committed in its name than 
in the name of any other critical discipline of the Bible, and lat- 
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terly not only accredited scholars but also mere tyros have been 
operating with it to the detriment of the biblical text. It is a 
game every candidate for a degree in Semitic philology likes to 
play with great gusto, and each one endeavors to outdo the other 
in exuberance of imagination and fecundity of fancy; with the 
result that conjectural emendation has become so wild and un- 
bridled that it may be said to put to shame the moderate con- 
jectural emendation of a Houbigant,% Hitzig, Gesenius, Ewald 
or Delitzsch the elder. The hyper-critical and super-analytical 
tendency set in at the close of the last and the opening of 
the new century, and there can be no doubt whatsoever as to 
the foremost protagonist thereof. Duhm more than anybody 
else is responsible for this flood of wild emendations and far- 
fetched conjectures, and it is indeed a pleasure to see him duly 
censured by Torrey in his recent book on Deutero-Isaiah.44 Duhm 
introduced the process of atomization based on logical analysis, 
which is admirable in itself but can hardly be applied to Oriental 
creations of a highly imaginative tenor. With an occidental yard- 
stick fashioned in ultra-rational Germany he measured every 
poetical line and sentence of the Bible as if it were a mere mental 
lucubration and not a tremendous cardiac outburst, discarding 
whatever appeared to him overlapping and amputating whatever 
was rent from its context, with the result that the masoretic text 
was mutilated and disfigured and a new revised text took its 
place. Every biblical scholar is familiar with Duhm’s flippant 
tone in discussing the text of Isaiah and Psalms: he even ventures 
to say that the one hundred and nineteenth psalm is ‘‘the emptiest 
production that ever blackened paper,’’ while his attitude to 
Isaiah, or rather to the three Isaiahs, is that of a teacher to his 
pupil to whom he prescribes rigid rules of composition and knocks 
him over his fingers whenever he departs from these prescribed 
rules. Now this is not the proper attitude of a great scholar and 
critic whose purpose ought to be constructive, not destructive, 
and whose function should be to endeavor to comprehend the 
text as it is, not as it ought to be. Admittedly every scholar is 
entitled to exercise ingenuity in inventing new texts, but then 


13 Notae Criticae in universos Veteris Testamenti libros, Frankf, a.M. 1777. 
14 The Second Isaiah, A New Interpretation, New York 1928, passim. 
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let him not call them by biblical names. It is safe to say that no 
other ancient literature would tolerate such wilful manipulation 
and deliberate mutilation, and, as was pointed out heretofore, 
even in the heyday of textual criticism in the classical languages 
no one dared to introduce there such radical emendation as is 
being done in the Bible. For properly speaking criticism is 
not anarchism, and there rarely is any enduring profit in critics 
“that pervert the Prophets and purloin the Psalms.” Conjectural 
emendation above all should be practiced with great caution, 
for anyone who lets himself be carried on its high and buoyant 
waves will surely land on the rocks. As an exact science it has 
its rigid rules and specific requirements which cannot be over- 
stepped with impunity. And then one ought to bear in mind that 
the Hebrew Scriptures, with all their difficulties and incongruities, 
which no honest critic would try to underestimate, are not what 
Friedrich Delitzsch at the setting of his power of judgment has 
characterized them to be, ‘“‘a veritable medley of erroneous, un- 
trustworthy, unreliable numbers; a true labyrinth of false state- 
ments, misleading remodellings, revisions and misplacements, 
hence also anachronisms; an incessant jumble of contradictory 
accounts, unhistorical free inventions, legends and fables, in brief 
a book full of intentional and unintentional deceptions, partly 
self-deceptions, a very dangerous book in the use of which the 
greatest caution is necessary.’’*’ And at this date it must be 
admitted that attempts such as Delitzsch’s Die Lese-und 
Schreibfehler im Alten Testament (Berlin 1920) or James Kennedy’s 
more recent An A1d to the Textual Amendment of the Old Testament 
(Edinburgh 1928) to impute a superabundance of mistakes and 
errors to the Old Testament have proved futile, a ‘‘grosse Tau- 
schung,’’ to use the somewhat sensational title of another book 
by Delitzsch attacking the veracity of the Hebrew Sciptpures. 
These books as a rule are dictated by bias and not sober thought, 
and perhaps they should not be classed together with the more 
serious attempts of emendation and reconstruction. 

It is gratifying to learn that sane and thoughtful scholars 
here and there are beginning to realize the futility of wholesale 


5 Die grosse Téuschung, II, 52f. 
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conjectural emendation in the Scriptures and are proceeding to 
register their protests against it. Thus William Walter Cannon 
has this to say on our topic:° ‘Interpretations which rest on 
extensive alterations of text are desperate expedients. The editors 
who adopt such a system have renounced the explanation of the 
poem and are explaining something else. It is not to be thought 
that such a system can ultimately give satisfaction or that an 
enduring exegesis can be built on the shifting and insecure basis 
of subjective criticism .. . It is the duty of an expositor to explain 
the text as he finds it and not to leave out large portions, and 
this is the reason why the older commentaries are often found 
by a student to be much more helpful than their modern suc- 
cessors.”’ Another scholar, Prof. Burney, in his preface to Ball’s 
commentary on the Book of Job, confesses very modestly: ‘“Those 
of us who have worked for many years at the text of the Old 
Testament may have been responsible for the suggestion of a 
large number of emendations in corrupt and difficult passages; 
yet few indeed are the passages in which we can flatter ourselves 
that we have actually recovered the original, and settled the 
textual difficulty once and for all.’’ And most recently Prof. 
Torrey, in his splendid book on the second Isaiah, which is a 
great credit to American biblical scholarship and must be counted 
among a very few books of recent date which really constitute 
a great contribution to biblical knowledge, protests vehemently 
against the uncritical method of procedure in reconstructing the 
text ad libitum. ‘‘No scholar can fail to see that these momuments 
of ancient poetic art, survivals of Arabian or Hebrew or other 
great literatures, have suffered to some extent, often considerably, 
in the long process of transmission. It is easy to appreciate this 
fact, but to proceed to reconstruct is nearly always to enter upon 
a desperate task. Profound study, aided by a literary insight 
which is both sober and sympathetic, can hope now and then 
to remove spurious verses or verse-members and restore well- 
understood forms on the basis of conjecture. An easy-going 
‘rectification’ on an extensive scale is the worst thing that can 


6 The 68th Psalm, Cambridge 1922, p. 57. 
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happen. There is a clear difference between occasional surgery 
and habitual butchéry.’’”” 

But these utterances of conservative scholars are like voices 
calling in the wilderness. The fact is that the adherents of con- 
jectural emendation in recent times have well-nigh run amuck, 
and in their intense desire to attack everything in the Biblefindis- 
criminately have overridden the most fundamental rules of lit- 
erary criticism. Take such standard canons of textual criticism 
as brevior lectio potior (the shorter reading is preferable) or lectio 
difficilior vulgatiort praefertur (harder are better than easier read- 
ings), by which every man who indulges in literary criticism is 
bound to be guided: they have been thrown overboard by the 
modern school of Bible critics who seem to be guided by the exact 
opposites of these maxims. This holds true of almost all the lead- 
ing sexegetes of recent years, and to quote one is to quote them 
all. The radical tendencies of Haupt’s Polychrome Bible are too 
well known to need comment here. But I wish to mention some 
of the leading lights on the biblical firmament who flagrantly 
and thoughtlessly violate the rules mentioned above. Thus Duhm 
rewrites Jer. 11.16b ynvbt ay ody wx oxo nbn mdm dipd as 
follows: rpitoy ayy andy wea oxi abt inva op apr, Morsch ward er, 
faulig in seinem Safte, schlaff héngt die Bliite; es verfault sein 
Laub, hdsslich stehen seine Ranken. The masoretic Hebrew is 
quite simple and straightforward, while the emendation, though 
correct grammatically, is ponderous and awkward, clogged and 
artificial, and bears in it the earmarks of excogitation and dic- 
tionary consultation. In his commentary on Ps. 8.2 7717 mn "ws 
ornwm by Duhm assumes the obvious reading s3 77wN instead 
of the difficult 71n "ws, while Grimme and Schlogl and after them 
Gunkel extend the sentence to read mown by Jain pasa maATIN. 


Again in 68.28 he emends 075 to o7p and one to onpy>, in 90.5 


PX 4) 
vir mw onda to mY 73% ony, despite the fact that the masoretic 
text constitutes the more difficult reading. Hermann Gunkel is 
conservative compared to Duhm, yet who can follow Gunkel 
the whole length of his textual criticism? He is undoubtedly a 
master in the literary and religious-historical method, but in 


17 The Second Isaiah, p. 173f. 
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textual criticism he falls short like his colleagues and collabo- 
rators. Thus he rewrites Ps. 17.11 imw omry qnaap any ws 
y7Na mud as follows: paxd ned wad» ory cnaap pny DR, mil 
frechen Worten umgeben sie mich, ihre Augen wetzen sie, mich zu 
Boden zu sttirzen, which, it must be admitted, is perfectly correct 
and commendable Hebrew, but by what stretch of imagination 
could the present Hebrew text have resulted from it? In 22.17b, 
491 -P 1989 he still prefers the ordinary MDX8 or 1nN> to the dif- 
ficult 1983; in 42.5 he still follows Halevy and Budde in reading 
ov instead of oT; in 68.28 he emends ong to onpa7, and 


so on. 68.15 poss xyn ma by “Ww wa, which is difficult beyond 


measure, is rewritten by Gunkel as follows: aon obo] “BDA 
mesa, “sapphires enough for kings are fastened to her (the 


dove’s) form’’—an impossible construction, both incoherent and 
ungrammatical. It is quite possible that Ps. 74.4 mns onms iow 
“they have set up their own signs for signs’’ is not genuine, but 
on what basis is one to assume with Gunkel that the original 
reading was nonin mis ww, sie vollfiihrten das Geliiste ihrer Lust? 


Oo ooo 


In 78.9 Anp ova 15D nwp D1 *penl ODS 22 is converted into 
NT NYP? apy oy on, zdgellose Sdhne trigerisch wie der 
Bogen, der am Tage des Krieges versagt, a correct phrase in itself, 
but the simile in it is quite foreign to biblical usage. The chief 
objection to the masoretic text is the term pw) in connection with 
the word nwp, but as a matter of fact pwi ‘‘kiss’” goes back to the 
Arabic 3, “‘set in order,’ and its primary meaning was no doubt 
“come in touch with,’ hence ‘‘embrace’’ (comp. Gesenius-Buhl:s 
s. v.).#8 James Kennedy” considers Ps. 62.4 ws by inmian, which 
according to the Arabic of Damascus means ‘‘to threaten some- 
body,’?° as an impossible hapaxlegomenon which should be re- 
solved into nxn in ‘will you earnestly desire a nonentity,” though 


one wonders what this has to do with the parallel insyn. Paul 
Volz in his commentary on Jeremiah 2.16 (Leipzig 1922) sug- 


18 Lagarde, Novae psalterii graeci editionis specimen, p. 24, and Barth, 
Etymologische Studien, p. 46f., derive pwi ‘‘kiss’” from Arabic 32), ‘‘smell.” 

19 An Aid to the Textual Amendment of ithe Old Testament, p. 180. 

20 Comp. Delitzsch’s commentary ad Joc. 


302 JOSEPH REIDER [18] 


gests very awkwardly 112 1977p) yy} instead of 7pIp Ty, rendering 
sie sind verzagt und trauern darob, an impossible construction. 
Rothstein in his annotations to Ezekiel in Kittel’s Bible is guilty 
of many thoughtless emendations, of which I wish to mention 
only two: 12.18 ANwN ANT ANA 7D bonn wyra qon> he pro- 
poses 77y73 instead of wyna, not realizing that vy1 and My 
are synonymous in Hebrew; 13.5 by 7a aM ~my7D2 ony xb 
byaw ma he very flippantly suggests that perhaps we ought to 
read 77) 1772 8d pp by No, not knowing that the construction 
with one negative extending its influence to the following clause 
parallel with it is quite idiomatic in Hebrew.” A. Bruno’ rewrites 
the text of the Book of Micah in an inelegant Hebrew to suit a 
certain fancy of his that the ruler of antiquity mentioned in the 
fourth chapter of Micah as coming back and ruling again over 
Israel has reference to the iconoclast Jerubbaal of Judges chapters 
6-9. Dr. Melville’s attempts in his Textual Discoveries in Proverbs, 
Psalms, and Isaiah (London 1927) may be designated as abortive 
and far from the mark, for in his inventions and emendations he 
sails roughshod over the most elementary rules of Hebrew gram- 
mar and syntax. 

Nor is Ernst Sellin’s ambitious commentary on the Minor 
Prophets (Leipzig 1922) much of an improvement in this respect. 
He adopts many far-fetched emendations of his predecessors and 
adds a good deal himself. To gauge his great ingenuity I wish to 
dwell a little while upon the wild antics and deliberate perversions 
enunciated in two of hisrecent brochures Mose und seine Bedeutung 
fiir die israelitisch-jtidische Religionsgeschichte and Wie wurde 
Sichem eine israelitische Stadt? (Leipzig 1922), in which he appar- 
ently aims to shock the reader through an arbitrary manipulation 
of the masoretic text and to display ingenuity at the expense of 
truth. In the former he advances a new theory with reference to 
the life and death of Moses, basing it chiefly on the Book of 
Hosea: 12.14 axon byw nsx map abym s7220) shows clearly that 
Moses was a prophet and not a priest or a Levite with priestly 

2x Comp., e. g., the phrase ann wyry in the introductory prayer ‘yn °nn 
wynn recited by the precentor on the High Holidays. 


22 See Gesenius-Kautzsch-Cowley, Hebrew Grammar, §152 z. 
23 Micha und der Herrscher aus der Vorzeit, Leipzig 1923. 
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functions; 6.5 °D *9ON2 OONIIA ODI ’naxN }2 by, according to 
him, bears clear reference to the transmission of the Ten Com- 
mandments through Moses (reading orn’nn for on), similarly 
8.12 and 14.3 (always, of course, with emendations); but the 
most striking reference he locates in 5.2, where he reads nnvwy 
\ppayn aww and renders ‘‘the priests dug a deep pit for Moses in 
Shittim,”’ meaning ‘“‘they killed Moses in Shittim,” and he finds 
support for this interpretation in Num. ch. 25, where the Israelite 
slain with the Midianite woman is identified as Moses, whose 
wife came from Midian; this he corroborates through 12.14f., 
where he reads in the last sentence: yom) Sxtw 19901 DDN IDI 
yrs > aw inaam wus -pdy; finally in 9.9ff. he finds that not 
only Moses but also his children were slain by the people, reading 
WAIT ye nw xb PIVST USD DOS... NNW Ip DyT yobs naa OVW 
via 7 bs wxin bstw. With great ingenuity and an overpower- 
ing imagination Sellin traces this new prophetic tradition con- 
cerning Moses in the pre-Hoseanic (Amos, Elijah, Nathan, 
Samuel, Deborah) and the post-Hoseanic prophets (First and 
Second Isaiah, Jeremiah, Second Zechariah), going to the extent 
of identifying even the Ebed Yahweh of the Second Isaiah with 
Moses. In the latter brochure he makes a minute analysis of the 
story of Abimelech in Judges chapter 9, reaching the conclusion 
that there are two distinct sources for the conquest of Shechem 
(about 1150), an authoritative ancient source (A) and a later 
legendary source (B). According to the former Abimelech, the 
son of Jerubbaal, who is distinct from Gideon, stirs up the people 
of Shechem, Canaanites ruled by Hivite princes, to revolt against 
their rulers and proclaim him, who is half Canaanite, as their 
king; the people rise and murder their seventy princes and pro- 
claim Abimelech as King; after three years a counter revolution 
breaks out under the leadership of Gaal, which is frustrated by 
the strong hand of Abimelech, though he suffers death through 
it. According to the latter God causes enmity to break out between 
Abimelech and the Shechemites, who lie in wait to rob the car- 
avans on their way to the king; when this is reported to Abimelech 
he falls with his army upon the Shechemites unawares, when 
they are out harvesting in the field, and utterly destroys them 
and razes the city to the ground. These two sources are elaborated 
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through a minute analysis of the chapter and a comparison with 
the other traditions about Shechem in the Book of Genesis. Sellin 
thus gets two Abimelech narratives, one very ancient and pre- 
Yahwistic, supposedly composed by the Priest Ebiathar about 
1000, and another, moral and legendary, of a later date, aiming 
to expose the cruelty in the conquest of Shechem and the punish- 
ment of the perpetrators of this crime. Sometime during the 
eighth or seventh century the two accounts were combined by 
an editor, who did his best to efface the first and accentuate the 
second, the result being the ninth chapter of Judges with its 
doublets and otherwise inconsistent statements. Sellin finds 
reminiscences of the first account in various passages of the Book 
of Hosea, while the second account seems to underlie the various 
statements about Shechem in the Book of Genesis. It is a very 
ingenious theory, but not everything that is ingenious is neces- 
sarily true. The great fault of this brilliant scholar is that he 
obtains his drastic results through an arbitrary manipulation of 
the masoretic text, passing anything done in this line by other 
competent critics.24 Somehow one feels that no credence should 
be given an hypothesis which requires such drastic emendations 
of the traditional text. 

A veritable flood of emendations came through commentaries 
on the Book of Job, which by its difficult nature is made to invite 
speculation. The greatest offender here was Harry Torczyner 
who in his commentary on Job (Wien 1920) mercilessly cut the 
masoretic text to pieces and gave it both a new form and a new 
content to suit a preconceived logical conception of the book. 
Needless to say, his reconstructions, though couched in a cor- 
rect Hebrew, are rarely above board, as may be seen from the 
following specimens. 3.8 he reads mb»5 »-4Dy innpy> “the cursers 
of Lilith will curse him” for jnb say o-pnyn, claiming that this 
is a fit parallel to the first half of the verse oy ‘78 1nap’; but 
in the first place 1Dy never means ‘‘to curse,” and secondly it is 
difficult to imagine the corruption of the one phrase into the 
other. 6.6 he proposes mason mata for moon 37a, which is an 


4 Comp., é. g., his reading Hos. 6.11 o’nw aw2 for »y may *21w3, eliminat- 
ing 77.7 0) altogether, without any substantiation. 
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easier for a harder reading. 6.14 a1ty? “w mS JON INyID DDd he 
reads a8? "Mw NP) TOM yD 1D MDd, which is admirable Hebrew 


but cannot be explained as the original of the present sentence. 
Again, 10.16 °2 xyenn avm crnxn Smw> ANIM he emends to myqa 


2 nben nym -rPyn wnD, ‘contrivance and falsehood dost thou 


produce against me and addest injustice unto me,’’ which only 
remotely resembles the masoretic text. Also C. J. Ball in his 
voluminous commentary on the Book of Job (Oxford 1922), 
which operates not only with Semitic languages but also with 
Chinese, has advanced many unnecessary emendations which are 
quite contrary to our critical maxims. Thus in 5.5 1nnp ox0 bs 
he reads prosaically wnp onto 52) and in 15.29 he substitutes 
the simple mbw for the difficult ob10, which reminds us of the 
great discovery of another biblical critic that the difficult mo 


in the Book of Psalms is a corruption of n?p.25 I might mention 


also Georg Richter who in his Textstudien zum Buche Hiob (Stutt- 
gart 1927) advances a number of insipid and inarticulate emenda- 
tions, such as 3.6. 795w dixw wnnpn, Hatte doch die Unterwelt sie 
zu ihrer Beute genommen, for dx winp; 18.2 -rya ur oyvon, 
Ist unser Wein fade nach deinem Urteil? for o>rya in; 41.7 
OID *P’DN ADDO Wys0 NNN Wi, sein Riicken ist aus einem Stick mit 


dem Nacken; er besteht aus immer gleich viel Rinnen von Schilden, 
for the masoretic 1¥ onIN WD 07239 »p’D>x Ms. Another expositor, 
Gottfried Kuhn,”* suggests the following emendation in Eccl. 
12.11: INN yoo. wm nip cydsya oryw monwen, “and like nails 


planted in the planks of ships, which are put there without one 
being broken,” instead of the masoretic “M8 7AydD.IN] MpoN *dya, 
not realizing apparently the syntactical impossibility of the last 
clause. 

Finally let me give a most recent specimen of textual criticism 
as applied to the Book of Daniel. Prof. R. H. Charles of Oxford, 
well known through his scholarly editions of the Apocrypha and 
Pseudepigrapha, has published recently a very comprehensive 


25 Dr. Johannes Bachmann, Alttestamentliche Untersuchungen, Berlin 


1894, pp. 81ff. 
26 Erkldrung des Buches Koheleth, Giessen 1926. 
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commentary on the Book of Daniel in which he endeavors to 
prove that the entire Book of Daniel was written originally in . 
Aramaic in 165 B. C. E. and that chapters 1-2.4a and 8-12 were 
translated into Hebrew ten years later for the purpose of includ- 
ing the book in the Hebrew canon. This translation into Hebrew, 
according to Charles, was made by three different hands which 
may still be traced in chapters 1—2.4a, 8-10 and 12, and 11. Now 
his contention that the translator of 1-2.4a is not the same as 
that of 8-12 is based on seven arguments none of which holds 
good on close inspection. In the first place he claims that in the 
first chapter we find waw apodosis three times whereas in the 
last chapters this rare classical Hebrew idiom does not occur 
once. As a matter of fact there is such a case of waw apodosis 
after time determination, though not after a casus pendens, in 
10.4-5: bran ama by one oa pestn wind ayaqs) onwy oar... 
NINI-PY ON NWN, where we might consider 4b as a circumstantial 
clause and 5 the apodosis of 4. Then he makes the point that 
the translator of the first Hebrew section uses twice the oratio 
obliqua instead of the oratio directa (1, 3 sand... tN and 2.2 
x7ip> oN), while in the last chapters only the oratio directa is 
used. But his argument does not hold good, because side by side 
with the oratio obliqua we find also the oratio directa in the 
opening chapter, and besides there was not much of an oppor- 
tunity to use the oratio obliqua in the last chapters which are 
largely prophetic-eschatological and not of a narrative character. 
Certainly this is not enough of a criterion upon which to base 
a theory concerning the division of translators. As to the third 
point, the use in 1.4 of two consecutive nomen regens with a 
nomen rectum (o'1w> wb) 7D), which the author styles an un- 
Hebraic idiom, it is to be recalled that this idiom with all its 
awkwardness is really not so rare as the author thinks: A length- 
ened series of genitives occurs not only in Ez. 31.16 a1 “71ND 
qiad and Prov. 16.11 wpwo -11N2 Dd», to which the author calls 
attention, but also in Gen. 47.9 -nos »m cw %%, 2 Sam. 20.19 
Dw nos vobw, Is. 10.12 tw Jon and Sta ony, ibid. 11.2 nyt m2 
mm nsw, ibid. 21.17 ap a "a nyp™DoN AN, and Job 12.24 
YAN DY VN7 a) etc. Again, the differentiation between the mean- 
ing of 1»d ty in the first chapter and in the last chapters is mere 
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quibbling, for actually there is not such difference of connotation: 
9 apy always means “‘to stand up before, make a stand before,”’ 
and when combined with the negative particle xb it necessarily 
means “‘to withstand.” His fifth argument is that in 1.2 the 
translator uses "378 “‘not found in 8-12.’ As a matter of fact 
this theophorous word occurs numerous times in Daniel’s prayer 
in chapter 9, thrice in 9.19 alone. With reference to the sixth 
point, that 11.7 '2 nwvy is used in the same sense as OY FWY in 1.13, 
it should be pointed out that the masoretic text in the former 
passage is probably corrupt, as attested to by the variant reading 
of the Septuagint (kal mounoe: Tapaxny = 7179 AWy)). Finally, 
the argument that the translator of the first chapter is fond of 
singular forms which have apparently plural suffixes like omnwn, 
may be countered with the following pleonastic forms: 8.11 
on for on, 9.12 yas for 127, 9.18 Anpp for npp and 11.12 n> 


for 07). Apparently this characteristic is common to both the 


opening and closing chapters of the book, which as a matter 
- of fact are couched in the same Hebrew style and therefore must 
have been written by one and the same man. Thus Charles’ 
spectacular theory of three authors for the Hebrew elements of 
the Book of Daniel must fall to the ground. 


Ill 


Side by side with and supplementing conjectural emendation is 
the reconstruction of the masoretic text based on some metrical 
theory. Since Robert Lowth’s Lectures on the Sacred Poetry of 
the Hebrews, published in the middle of the eighteenth century, 
many theories have been advanced as to the nature and essence 
of Hebrew prosody, notably those of Bickell, Grimme, Sievers, 
and Rothstein, but none of them have proved satisfactory, for 
the simple reason that they all involved an extraordinary amount 
of textual excision or increment, so as to change entirely the form 
and purport of some splendid passages and sections of the Bible.” 
Instead of explaining the text these men were rewriting it to suit 


27 For an able exposition and critique of the various theories up to 1905 
see William Henry Cobb, A Criticism of Systems of Hebrew Metre, Oxford 1905. 
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their particular theory. Lowth, who was pretty sure that all 
possible solutions of Hebrew metrics had already been proposed, 
and that there was nothing new in the hypotheses of any of the 
metrical theorists, was probably right when he stated in 1753: 
“every hypothesis which pretends to define the laws of Hebrew 
metre, and to prescribe the numbers, the feet, the scanning of 
the lines, may, I think, be easily overset; for to that hypothesis 
another, directly contrary, yet confirmed by arguments equally 
forcible, may, I am persuaded, be successfully opposed.”’ And 
indeed, one wonders at the sublime confidence with which each 
scholar advances his metrical theory which generally contradicts 
his colleague’s theory regarding the same passage and the same 
book. A striking instance is pointed out by George Buchanan 
Gray?’ who refers to Procksch’s commentary on Genesis (Leipzig 
1913) which gives a general adherence to Sievers’ metrical theory, 
though frequently and greatly differing from him in the detailed 
application of it. ‘‘Procksch divides Gen. 3.1-19 into 32 metrical 
units, all seven-stress lines: Sievers divides the same passage into 
33 metrical units, of which 27 are seven-stress lines, the others 
examples of various rhythms. Considerably less than half of 
Procksch’s ‘sevens’ are identical with Sievers’ ‘sevens:’ to be 
exact, 12 of Procksch’s lines are identical with Sievers’, and 20 
are not. Even more remarkable is the difference in 29.2-14a. 
Here both Procksch and Sievers agree that we have a continuous 
use of ‘sevens’ throughout the passage; nevertheless not a single 
one of Procksch’s first fifteen lines is identical with one of Sievers’.”’ 

Altogether there is too much tampering with the masoretic 
text, too much pruning and stretching in the name of an imaginary 
metre. As was pointed out by J. Ecker in 1883, Bickell’s attempt 
to apply his metrical theory to the Book of Psalms involved 
either an excision or an addition of almost 2600 syllables and 3811 
vocalic changes! And Rothstein’s experiment with the same book 
in his Grundztige des hebrdischen Rhythmus (Leipzig 1909) has 
proved even more disastrous to the masoretic text, for through 
his pet theory of a uniform metre he was compelled to force every 
poetical sentence into a metrical strait-jacket, cutting out every- 


28 The Forms of Hebrew Poetry, London 1915, p. 204, n. 2. 
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thing that did not suit his preconceived scheme. His principle 
that ‘‘all verses of a lyric poem forming a unit in itself follow the 
same rhythmic scheme’”’ necessarily opened the flood-gate of 
arbitrary emendation and threw the whole text of the Bible into 
a state of unstable equilibrium. Sievers’ anapaestic system, which, 
unlike other metrical systems, is applied also to prosaic books of 
the Bible, such as the books of Genesis and Samuel, likewise 
depends on numerous vocalic and consonantal changes in the 
biblical text. The commentators who follow these idiosyncracies 
juggle with the text and doctor it so that it would fit the desired 
metrical Procrustes’ bed. Thus Duhm and Marti in their com- 
mentaries often assume that a long line between short lines, or 
vice versa, disturbs the metre, and so must be pruned or stretched. 
They never stop to consider whether such an unbalanced effect 
was not originally intended by the biblical author, who appar- 
ently never meant to be uniform in his lines. It is quite possible 
and likely that Hebrew poets mingled not only distichs of dif- 
ferent types, but with these also entirely unrhythmical periods, 
an analogy of which may be found in Babylonian, according to 
Prof. Langdon who asserts that ‘‘Babylonian poets felt them- 
selves at liberty to insert prose lines at any juncture’’ in a poem.?9 
In his attempt to obtain a uniform meter Duhm emends even 
perfectly clear lines which owing to their lucid diction and trans- 
parent parallelism no one ever questioned before. Take an innocent 
phrase like Is. 13.11b DSwx oxy MN OTF PN cnawm, “And I 
will cause the arrogancy of the proud to cease, and will lay low 
the haughtiness of the tyrants,’”’ which may be called a 3.3 distich: 
because the distich preceding it is in a 3:2 arrangement Duhm 
eliminates the parallelistically necessary word bays. Duhm is 
even more violent in his commentary on Jeremiah, where he 
assumes uniformity of distich and strophe not only in a single 
section or chapter but also throughout the entire book. Prepos- 
sessed with Budde’s Kinah meter he insists on applying it to all 
the compositions of Jeremiah, pruning and stretching verses at 
will, as if he were rewriting the Book of Jeremiah. Dr. Briggs 


29 Proceedings of the Society of Biblical Archaeology, XXXIV (1912), 
Lidotiane 32) 
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in his commentary on the Psalms emended the text in such a way 
that most of the Psalms divide into exactly equal strophes, each 
containing exactly the same number of lines, distichs, or tristichs 
as the case may be. Similarly Gunkel in his commentary on Psalms 
arranges his lines in strictly measured and equally balanced 
stichoi, questioning everything that does not fall into this uniform 
scheme. Sellin, owing to the exigencies of his metrical scheme, 
inserts an unnecessary and impossible ]§x7 in Joel 1.19a, reading 
Wp’ Nx mr pds; similarly in Am. 8.13 he inserts a fancied 
oxas7 between onam and xoxa. There is hardly a page in the 


Duodekaprofeton which escapes his scalpel owing to his metrical 
device. To what fanciful theories we are treated may be seen 
from a book published recently by Ignaz Gabor, entitled Der 
hebrdische Urrhythmus (Giessen 1919), in which the author com- 
pares Hebrew poetry with primitive Latin and German poetry 
and consequently maintains that the alliterating syllables in 
Hebrew verses must have been originally the bearers of the accent, 
hence in ancient times the accent in Hebrew must have been on 
the initial rather than the ultimate syllable. All of which is done 
inan off-hand manner, without any regard to Semitic languages 
and literatures which in such matters ought to have their say. 
The chief fault of the metrical theorists lies in the fact that 
they cut the text to their own measure instead of forming their 
measure to the text. They forget the wise Oriental maxim: The 
mountain will not go to Mahomet; let Mahomet go to the moun- 
tain. Any metrical system that lays claim to recognition must 
be adapted to the text which it aims to elucidate, and never 
should the text be rearranged to fit a hypothetical metre. The 
fact is, as was pointed out time and again by Willy Staerk and 
others, recently also by Torrey in his Second Isaiah, that no rigid 
and uniform metrical scheme will solve the problem of Hebrew 
prosody and biblical metrics. Gray is quite emphatic “‘that the 
laws of Hebrew poetry did not require either that a single type 
of distich must be used throughout the same poem, or that all 
poems must be divded into equal strophes: and that as a matter 
of fact some Hebrew poems are perfectly, or nearly consistent 
in the use of a single type of distich and strophes of the same 
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length, and that others are not.’’3° To-day we are as far from a 
satisfactory solution as ever, and the only safe anchor in a sea 
of doubt is the well-established parallelismus membrorum. Beyond 
this we are groping in the dark as in the days of Lowth. As Torrey 
puts it quite lucidly and succinctly: ‘‘The whole subject of 
Hebrew metrics is in its infancy, and any present treatment of 
it is necessarily crude and imperfect. The principal rules and 
conventions of Hebrew prosody are doubtless as old as the lit- 
erary language, and are determined to some extent by details of 
vocalization, word-accent, elision, and the like, which are more 
or less obscured in the system of cantillation represented by our 
masoretic pointing. The poets, masters of their art, were provided 
with: long-familiar rules of rhetoric and composition—to say 
nothing of musical setting—of which the modern student is as 
yet unaware, though long-continued study will doubtless bring 
many of them to light. The technique of a national poetry, de- 
veloped by a literary people, is never simple, however ancient 
it may be. Some conclusions which seem to us highly probable 
may well be mistaken, and we must constantly bear this in mind 
in presuming to criticise either verbal details or principles of 
structure.’’3? 


IV 


Unlike amendments from versions and conjectural emendation, 
the comparative method of explaining difficult passages and 

words in the Bible from cognate languages has furnished so far 
‘ the most positive results of textual criticism. Not that there is 
not a good deal of nonsense written in the name of the Semitic 
languages by both specialists and sciolists—every one perusing 
assiduously the Semitic journals and periodicals will easily be 
convinced of that—but there is less chaff and more wheat here 
than in any other critical method dealt with above, as in the 
nature of things this should be so. This comparative method is 
not new. It was used by Hebrew grammarians and lexicographers 


3° The Forms of Hebrew Poetry, p. 224. 
31 The Second Isaiah, p. 151. 
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at the very dawn of Hebrew philology, notably Judah ben Koreish3? 
and Ibn Barun. But it never experienced considerable growth 
before Schultens, who in his Dissertatio academica ad varia Veteris 
Testamenti loca ex dialectis vindicata et illustrata (1743) and par- 
ticularly in his commentaries on the Books of Proverbs and Job 
made excellent contributions to biblical philology through a 
comparison with Arabic. In this work Schultens was followed by 
Umbreit, Hitzig, Ewald, Gesenius, Delitzsch, and others, who 
based their exegetical labors chiefly on the approved method of 
comparative philology. Unfortunately, the great upward swing 
of the literary-historical method or Higher Criticism from the 
middle of the nineteenth century and onward gave a quietus 
to the comparative method to the detriment of biblical exegesis. 
Yet there were a few biblical scholars left who devoted their time 
and energy to this unpopular study, gaining thereby splendid 
results. I refer particularly to Néldeke, Barth, Perles and Ehrlich, 
who did valiant work in the interpretation of the Bible with the 
help of cognate languages. Felix Perles more than anybody else 
has demonstrated in his Analekten zur Textkritik des Alten Testa- 
ments (Miinchen 1895—Leipzig, 1922) how much may be gained 
in this safe and conservative way for an understanding of the 
Scriptures; while Ehrlich in his Randglossen#4 has reared a mon- 
ument of biblical exegesis more enduring than brass, for which 
future generations will be beholden to him. These men approached 
the Bible with due reverence and meet sympathy, and in their 
quiet search for truth endeavored to understand the text as it 
is, realizing that the only way to explain a biblical text is by 
endeavoring to grasp its verbiage and diction as transmitted to 
us faithfully through centuries and aeons and not by assuming 
corruption offhand and hastily substituting something else in 
its stead. They firmly believed that before emending a biblical 


3 Comp. his Epistola de studit Targum utilitate, ed. Bargés and Goldberg 
Paris, 1857. 

33 See Paul Kokowzoff, Kniga Sravneniyya Vevreiskago Yasika s Arabskim 
Abu Ibragima Ibn Baruna, St. Petersburg 1893. 

34 Randglossen zur hebrdischen Bibel, Textkritisches, Sprachliches und 
Sachliches von Arnold B. Ehrlich, 7 vols. Leipzig 1908-1914. An extended 
version of his earlier ww5> N1po in 3 volumes, Leipzig 1899-1901. 
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text one should ransack the entire range of Semitic languages 
in a search for hidden roots and unknown vocables which may 
fit a particular case and serve to explain a long standing difficulty. 
Indeed, one has all the Semitic languages and their dialects to 
draw upon, especially the extremely rich Arabic tongue with 
its plethora of nuances unrivalled in any other tongue; also other 
Oriental languages, like Egyptian and Sumerian, which some- 
times furnish equivalents to the Hebrew and thus help illumine 
some difficult words and passages. I emphasize Arabic because 
some parts of the Bible, like the Book of Job, cannot be inter- 
preted adequately except with the aid of the Arabic language 
and literature. Nor are the latter dispensable in the other poetical 
books of the Bible, including poetical portions in prosaic books; 
and in spite of Friedrich Delitzsch’s contention against the immod- 
erate use of Arabic in Gesenius-Buhl’s Hebrdisches und Aramdtsches 
Handwérterbuch3s it must be admitted that Arabic is the main 
prop of Hebrew philology and the chiefest source of elucidation 
of difficult passages in the Hebrew Scriptures. 

Let me adduce a few examples of how gracefully and taste- 
fully long standing biblical difficulties, veritable cruces inter- 
pretum, are sometimes solved by this method. Ps. 74.14 mns 
ox ays Soo iunn yond owen nxn is read by Immanuel Léw 
very ingeniously o *xbny> “‘to the sharks or sea-dogs.3”’ Job. 
29.24 nop xb up WN is construed by David Yellins” as p> DN’, 
which yields excellent sense and is perfectly legitimate because 
it is based on the common phenomenon of syncope or elision of 
certain gutturals and does not involve any consonantal change 
in the masoretic text. Cant. 7.6 ova73 NON 7b is construed by 
the late Eliezer Ben-Yehuda3* as 79 or 729 meaning ‘‘thy 


tresses,” this meaning being derived from the conception of motion 
implied in the root bb» both in biblical and mishnic Hebrew.» 


35 Philologische Forderungen an die hebrdische Lexicographie, Leipzig 1917. 
joy iy Abe 

36 Quoted in Gunkel’s commentary on Psalms ad loc. 

37 PR ck PO? TT NSD MNIPSA YIN ONNI. NPN pn, Jerusalem 1927. 

38 Journal of the American Oriental Society, XX XVII (1917), 324ff. 

39 This in itself is an ingenious suggestion, though he failed to explain 
ov satisfactorily. 


314 JOSEPH REIDER [30] 


Of recent years Israel Eitan of Pittsburg has been pursuing 
this fruitful method in his scholarly treatise A Contribution to 
Biblical Lexicography (New York 1924) and ina number of articles 
in various Semitic journals. His praiseworthy procedure consists 
in taking the consonantal masoretic text as it is, with all its 
apparent anomalies and seeming indiscrepancies, and endeavor- 
ing to explain these from Semitic grammar and lexicon, of which 
he seems to be a master. Whether his etymologizing is right or 
wrong it is not always easy to tell—and I am inclined to think 
that in some cases he is quite wrong—but the mere fact of his 
tireless effort in this direction deserves commendation and en- 
couragement on the part of every conservative scholar. Thus 
Ob. 1.3 ynbX¥o ya] wy wen 7s he renders in perfect parallel 
“‘how are his concealed things searched out! how are his hidden 
places sought out!,’’ deriving the puzzling wy from an Arabic 


root nga “cover, envelop;” Job. 20.29 onbso ywrrots pon mt 
bo tox nbnn he manages to derive the difficult 1798 from the 
Arabic +) meaning ‘‘a violent man, an oppressor,” which is 
parallel to ywn o7N; 31.23 bs Ty bs tnD °D he reads very ingen- 
iously *>s Tx by tND °D and translates “for the terror of God was 


s 


mighty upon me,” deriving 7° from the Arabic verb 5!) (root 
+)) meaning ‘‘to be strong and powerful,’ and so on. Another 
young scholar pursuing the same path is Samuel Griinberg of 
Berlin, who in his Exegetische Beitrége (Berlin 1924) and else- 
where has endeavored to explain satisfactorily some very difficult 
passages in the Bible from Arabic and Aramaic without recourse 
to any other changes except metathesis and shifting of vowels. 
Thus Job 18.2 pond »xxp own ms Ty he renders sensibly “how 
long will you contradict the words?”, deriving y3p from Arabic 
24s “contradict,” 2ais “contradiction;’ 19.3. mys wy mT 
»% yn2m0n wian Nb nmbon he translates very appropriately ‘these 
ten times have you reproached me, you are not ashamed to blame 
me,” deriving m9" from the Arabic \S 5 “speak ill of anyone;’ 
38.36 ma Dw) ji 1 IN TMDDN MINA nw °n he is able to obtain from 
classical Arabic the meaning of some species of cock for minv 
(Gab =gallus gallinaceus), which forms an excellent parallel 
to Dw, and so on. 
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It seems to me that conservative efforts like these rather than 
problematic conjectural emendations constitute Ariadne’s thread 
promising to lead us out of the labyrinth of biblical enigmas, and, 
unless I am mistaken, the pendulum of biblical criticism, which 
is never altogether stable but veering from one extreme to another 
according to time and place, is now pointing once more in the 
direction of comparative philology, which after all is the safest 
and most tangible path to tread upon. Let us hope that this 
end will be consummated in the near future to the increased 
glory of biblical exegesis. 
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AL-QIRQISANI’S ACCOUNT OF THE JEWISH SECTS 
AND CHRISTIANITY 


By LEON NEMOY, Yale University Library, New Haven, Conn. 


UT of the work-rooms of the State Public Library at 

St. Petersburg the great master Harkavy published in 1894 

the first introductory part of a large legal work entitled ‘‘Book of 

Lights and Watch-Towers” by the Karaite scholar known as 

al-Qirgisani. Harkavy was himself the first to state that the newly 

found work is one of the earliest and most trustworthy of all 

the accounts of the Jewish sects of Saadiah’s time; we might 

safely add: also the most detailed, accurate, and as far as it was 
possible in the tenth century, the most impartial. 

At the outset, this edition was doomed to ill luck; Harkavy’s 
immensely valuable introduction and notes were written in 
Russian, and the reviews published in some periodicals devoted 
to Jewish science were, therefore, limited to the Arabic text. 
Poznanski, who published another fragment of al-Qirqisdni’s 
work in the Kohut Semitic studies, and who prepared a masterly 
report on the al-Qirqisani-manuscripts in the British Museum for 
the Festschrift Steinschneider, touched upon Harkavy’s publica- 
tion only en passant. In various subsequent works minor refer- 
ences to Harkavy’s publication have been made from time to 
time, but no full translation of it has, as far as I know, ever 
been made. 

My interest in al-Qirgisaéni’s work was originally purely 
linguistical and was due to the fact that it is one of the earliest 
specimens of the Eastern branch of the Judaeo-Arabic dialect, as 
distinguished from the Western branch exhibited in the works of 
Maimonides (who is, of course, two centuries later than al- 
Qirgisani) and characterized by strong influences of the Egyptian 
and Maghrebine vernaculars of the Moslem-Arabic. But in the 
course of my study I had, volens nolens, to refer every once in a 


while to the contemporary Jewish sources, as well as to make 
317 


318 LEON NEMOY [2] 


excursuses into the field of Jewish law and ritual, especially in 
those chapters of the Book of Lights where al-Qirqisani criticises 
the Rabbanite law and lists a series of differences between the 
Palestinian and the Babylonian rituals. 

Nevertheless, the present translation lays claim to little more 
than a more or less faithful rendering of the Arabic text. In my 
notes I have paid special attention to the philological aspect of 
al-Qirqgisani’s language and also to matters of a purely Moslem 
nature. As far as my knowledge of Jewish literature goes, I have 
given references to Talmudic, Midrashic, and later sources, and 
have tried to explain the legal part of the text to the best of my 
understanding. It goes without saying that the references can be 
multiplied a thousandfold; a comparative study of the Book of 
Lights and the later Karaite literature is also a desideratum; but 
for this I have neither the necessary erudition nor space.? 

The chief sources for the bio-bibliography of al-Qirqisani are 
the following: 


M. Steinschneider. Die hebr. Uebersetzungen des 
Mittelalters, 1893, paragraphs 264-266; corrected and sup- 
plemented in his Die arabische Literatur der Juden, Frank- 
furt am Main, 1902, paragraph 43. 

S. Poznanski. Die Qirgisani-Handschriften im British 
Museum, in Festschrift Steinschneider, 1896, pp. 195ff. 

W. Bacher. Qirqisani, the Karaite, and his work on 
Jewish sects, in the Jewish Quarterly Review, vol. 7, 1894, 
pp. 687ff. (a review of Harkavy’s edition; Bacher could 
not use the Russian part of it). 

H. Hirschfeld. Qzrqisani studies, London, 1919 (Jews’ 
College Publications, 6). 


* My thanks are due to Professor Charles C. Torrey, of Yale University, 
for valuable help in the interpretation of the Arabic text; to my friends, Dr. 
Joseph Schwartz and Rabbi Philip Grossman, for several valuable suggestions 
concerning matters of ritual; and to my fatherly friend, Rabbi Dr. Sidney S. 
Tedesche, of New York, without whose kind encouragement this work would 
never have been completed. Prof. J. Z. Lauterbach was kind enough to make 
some suggestions and supply certain references. These are designated in the 
footnotes with [L]. (In the transcriptions k represents Hebrew p and q Arabic 
—Ed.) 
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The Book of Lights and Watch-Towers (in Arabic: axn> 
apsrods) axuds) is divided into 13 parts; of these the following 
have been published: 


The first introductory part, by Harkavy, in the Memoirs 
of the Ortental Department of the Imperial Russian Archeo- 
logical Society, vol. 8, fasc. 34, St.-Petersburg, 1894, pp. 
247ff. 

The sixteenth chapter of the third part (on the question 
whether Jesus was divine), by Hartwig Hirschfeld in his 
Arabic Chrestomathy in Hebrew characters, London, 1892, 
pp. 116ff. 

The seventeenth and eighteenth chapters of the third 
part (on metempsychosis) and the thirty-fifth chapter of 
the fifth part (on the question whether books written in 
characters other than Hebrew may be read on the Sab- 
bath), by Poznanski in the Kohut Semitic Studies, pp. 435ff. 


The following is a translation of the texts edited by Harkavy 
and Hirschfeld; for the sake of convenience, the chapter published 
by Hirschfeld has been placed after the eighth chapter of Har- 
kavy’s text. 

An edition, with translation and commentary, of the fifth part 
of the ‘‘Book of Lights’’ is now in course of preparation by me, 
jointly with Dr. Joseph Schwartz, of Yale University. 


CHAPTER [| 
FOREWORD 


. . . [(The Rabbanites say:) “I do not recognize either Anan 
or] Benjamin (al-Nahawandi)? or any other man of this class 
since they are dissenters who have gone over to the Gentiles.3 
But I do recognize the School of Hillel and the School of Shammai, 
for they are the basis (of true religion), inasmuch as they adhere 
closely to (the books of) prophecy and have received (their 


2 See below, Chapter XIV. 
3 poxdxa ND IND On TS the author had in mind the Moslem Khawarij; 
there is no need to emend #»xbx3, as Bacher does. 
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teaching) directly from the prophets; they are the foremost 
authority in the (Hebrew) language, and they are the prevailing 
majority.” If someone should say that this is a better way than 
the way of those who consider Anan as one of the Rabbanites, 
and his teaching as essentially identical with theirs, he, too, is 
in the wrong. The true procedure should be this: laws should be 
made along the lines of research and speculation only; whatever 
is proved by research and speculation to be necessary and logical 
should be accepted as dogma, no matter who adheres to it, be 
it the Rabbanites, or Anan, or anyone else. Yea, if scholars 
engaged in research and speculation should arrive at some new 
doctrine which none (of the former authorities) had heretofore 
professed, its acceptance should be obligatory, inasmuch as it 
is (logically) correct and unassailable. There are other so-called 
Karaites, for example, those of Persia, especially those of (the 
city of) Tustar,4 who, notwithstanding their assertion that they 
are in favor of speculation, revile those who engage in rational 
speculation, i. e. in some of the secular sciences, especially 
dialectics and philosophy. What makes them averse to this 
(speculative method) is this: first, they are too lazy to learn all 
about this matter, and it is also too difficult (for their minds); 
therefore, they seek to be relieved from this fatiguing pursuit. 
Secondly, some of them erroneously think that rational specula- 
tion does harm to him who engages in it by leading him to 
heresy; in fact, they assert that they have seen some men who 
have been engaged in this pursuit and have become heretics. 
This opinion of theirs, however, is the very cause’ of (all heretical) 
doubts and suspicions, inasmuch as it makes the listener believe 
that rationalism is averse to religion and is directly opposed to it; 
if this is so, then religion is assailable (as something irrational), 
but this is utterly absurd. They certainly ought, therefore, if 
they would only try to be just, to refrain from accusing rational- 
ism of being the cause of heresy for the mere reason that some 
men who have been engaged in speculation went astray (in their 
faith), since a great many scholars have been pursuing the same 


4 Tustar, or, as the Persians pronounced the word, Shustar, was the 
capital of Khuzistan; cf. Yaqut, Mu‘jam al-buldan, ed. Wiistenfeld, I, 847-848. 
5 Accepting Baron Rosen’s emendation 2,0. 
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method (of thinking) and yet have not become heretics, on the 
contrary, it only strengthened their faith. Neither should they 
assert that renunciation of speculation is the cause of added 
strength of faith, inasmuch as there are a great many people who 
have never done any speculation by means of (pure) reason and 
have no idea of it, and yet they are dissenters and believers in all 
sorts of heresies. We shall show further on the absurdity of the 
views of these people, and we also shall prove that intellect is 
the foundation upon which every doctrine should be built, and 
that all knowledge should be derived by means of reason only. 

I do not think there is any devotee of speculation more sincere 
than Daniel al-Qimisi, or one more conscientious in giving (the 
method of) speculation its just due. Whatever he derives by 
means of speculation, or is led to by research or (logical) reason- 
ing, he accepts and recognizes. In fact, it is his habit to write to 
his pupils who had copied his writings (for their personal use) 
and to inform them of everything that recently appeared to him 
to be true, in case it is contrary to what he had formerly written 
down in his works, with the request that they should insert it 
into (their copies of) his works. Nevertheless, he is dissatisfied 
with rationalism to such an extent that he reviles both it and 
its devotees many times in his works. Although he is an excellent 
scholar in the Scripture and in philology, there is one thing which 
greatly injures his prestige among some of our coreligionists, 
namely his dislike of the sect of Anan, whom he assails very 
strongly. At first he used to esteem Anan very highly; he men- 
tioned him in many places in his works with the epithet ‘‘Chief 
of the learned men;’’® subsequently, however, he began calling 
him ‘‘Chief of the fools.’’? For a man of such learning and piety 
this is certainly very shameful. Another great misfortune which 
handicaps our coreligionists is their opposition to one another, and 
the dislike and hatred they bear towards each other, although it 
is only the desire and lust for power which incites them to this. 

The above mentioned considerations prompted me to compose 
this work. I desire to record in it some of the opinions of (various) 


6 pb»awnn wR. 
7 oS°DD7 WN. 
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scholars concerning the laws (of the Jewish religion) and the 
reasons they give (for their opinions). Some of them are already 
included in the works of my predecessors; some are such as I 
have heard in several assemblies (of scholars) which I personally 
attended; and some have been reported to me, namely such as 
I have not heard myself (from their authors). Such questions 
and answers as I think to be right I shall designate as such; 
likewise I shall disapprove of such as I believe to be wrong. 
Where in my opinion the matter is doubtful I shall leave it as it 
is; perhaps someone else, upon further examination, will find out 
more than I could. I shall try to make my account neither too 
long nor too short, neither too detailed for the scholar, nor too 
concise for the student. Upon the Most Exalted Creator I rely 
for help in this and in all other praiseworthy undertakings; to 
Him do I direct my humble prayer for all the things which his 
servant and beloved friend David—to whom be peace—prayed 
for when he said [Psalms 119.18f.]: ‘(Open my eyes so that I 
may see the wonders of Thy Torah; a stranger am I in this 
world, do not conceal Thy precepts from me.”’ 


CHAPTER II 
CHRONOLOGICAL ACCOUNT OF THE JEWISH SECTS 


1] Jeroboam was the first who introduced differences in religion 
and sowed rebellion in Israel after the establishment of the 
kingdom* by making changes and alterations in the laws, as the 
Scripture says about him in more than one place [1 Kings 14.16, 
etc.]: “He who made Israel sin,’ referring to the ‘two golden 
calves” which he introduced; also his speech to the people [ibid., 
12.28]: ‘“Enough of your going up to Jerusalem!’’, etc. What 
prompted him to do this was, according to the Scripture, his 
wish to persist and remain in rebellion . . . [because he feared] 
lest the people should conceive a longing? for their (legitimate) 
king of the seed of David, should they continue going up to 


§ The lack of the modifying pronoun (‘‘his’’) with the word “kingdom” 
shows that this is merely a general statement, i. e., after Israel had become a 
monarchy, in other words, after Saul. 

9 Read pin’. 
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Jerusalem; in such a case the kingdom might slip out of his 
hands, as the Scripture says [ibid., 12.26—28]: ““And Jeroboam 
said to himself: ‘Now the kingdom may return to the house of 
David; if this people will go up to offer sacrifices in the house of 
God in Jerusalem, the heart of this people will turn back to its 
rulers, to Rehoboam the king of Judah.’ And the king took 
counsel and made two [golden calves] and said to them: ‘Enough 
of your going up to Jerusalem! these are thy gods who have 
brought thee out of Egypt!’”’ 

Some of our coreligionists have said that he introduced these 
two calves only as substitutes for the two Cherubs; this suggestion 
is not improbable, because his only intention in introducing these 
differences was to imitate that which had already been enjoined 
(in the Torah); this is proved by the fact that he substituted for 
the (Aaronite) priests men from the common people, as it is said 
[ibid., 12.31]: ‘And he appointed priests from the common people, 
who were not from the children of Levi;’’ likewise, he instituted a 
pilgrimage in the eighth month, instead of the seventh, as was 
the custom in the temple (of Jerusalem), for it is said [ibid., 
12.32]: ““And Jeroboam established a feast in the eighth month, 
on the fifteenth day of the month, like the feast that was ob- 
served in Judah.” It is possible that he was making the people 
believe that the year was a leap-year, as some of our coreligionists 
have suggested.?° 

This is what the Scripture reports concerning the differences 
and innovations introduced by Jeroboam. It is possible that he did 
differ in many other laws, changing and altering them, but the 
Scriptural account is limited to the enumeration of the most 
important and grievous differences. But the fact is that Jeroboam 
did not deny the Glorious Creator nor abrogate Him, nor did 
he worship idols, as some people imagine. This is evident for two 
reasons: First, as we have shown above, he (invariably) issued 
new regulations instead of (such of) those already in the Scripture 
(as he wished to change); had he renounced the entire faith, he 


10 AJ-Oirqisani means to say that Jeroboam evidently did not break with 
the principles of the faith, but introduced only minor changes in order to 
make the Ephraimite church independent of the Judean, although by no 
means less orthodox. 
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would have abolished the whole code of law, having no need to 
change (some of) it; nothing else but his fear lest the kingdom 
should be lost to him was, as we have shown, the (real) cause of 
his innovations and alterations. The second reason proving that 
he had neither renounced the faith nor worshipped idols, is (the 
following): we read that Jehu destroyed the idols and killed their 
Israelite worshippers; as it is said about him [2 Kings 10.28]: 
“And Jehu destroyed the Baal from among Israel;’’ and yet 
later on the Scripture says that he was persisting in the sins of 
Jeroboam, as it is said [ibid. 10.24]: “But as to the sins of Jero- 
boam ben Nebat that he made the Israelites sin, Jehu did not 
desist from them.” This is the clearest proof that he™ introduced 
the two calves not in order to worship them as heathen people 
worship idols.” 

If, however, someone should say: ‘‘But does not the Scripture 
say that he used to sacrifice and burn incense before them, since 
it says [1 Kings 12.32]: ‘To sacrifice to the calves that he made?’ 
And does it not say in another place: “To burn incense before the 
calves that [he made]’ . . .?’’33 

... “He will be brought to Assyria’ [Hos. 10.6], etc.: we 
learn that that which is said about Israel in the captivity [2 Kings 
17.22]: ‘‘And the children of Israel walked in all the sins that 
Jeroboam had committed’ means the (very same) licentious 
customs which he had invented and introduced in place of the 
true laws. Afterwards the people of Judah followed them in this 
deviation, as it is said [ibid. 17.19]: ‘“And Judah did also not 
observe;” and [ibid., ibid.]: ‘‘And they walked in all the sins that 
Israel had sinned.” Thus they all went into exile persisting in 
these customs, and they spread all over the world transmitting 
them (generation to generation) down to the present time. 

Perchance someone reading this paragraph will disapprove of 


1 i, e. Jeroboam. 

% Al-Qirgisani means to say that even after having destroyed the Baal 
Jehu is charged with imitating the evil ways of Jeroboam,—a clear indication 
that these “evil ways’’ were not Baal-worship. 

*3 There is no such passage in the Old Testament; al-Qirqisani seems to 
have combined the above quotation from 1 Kings 12.32 with the word -yypnd 
which occurs in the following verse. 
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the verbosity that appears in it, since my aim in this work is to 
report (only) the cause of the change in the (true) laws. Let him, 
then, to whom this occurs, know that I have done it only for a 
reason which will not be hidden from him who earnestly seeks to 
examine the matter. 

2] Next after Jeroboam came the Samaritans, whom the 
(Jewish) people call ‘‘Cutheans,”’ and of whom it is said [2 Kings 
17.24]: “And the king of Assyria brought from Babylon and 
Cutha.” It is they of whom it is said [Ezra 4.1] that they are 
“The enemies of Judah and Benjamin,” for the Scripture tells us 
that they approached the chieftains of the children of Israel at 
the time the latter were building the second Temple; as it is 
said concerning them [Ezra 4.2]: ‘And they approached Zerub- 
babel and the chiefs of the families and said to them: ‘Let us 
build with you!’”’; and they said (also) [ibid., ibid.]: ‘“And to 
Him do we sacrifice from the days of Esarhaddon king of As- 
syria.’ It is said that down to the present time they mention" 
Sanballat the Horonite who had been their chief. 

3] After the Samaritans appeared the chiefs of the Assembly, 
i. e., the (chiefs of the) Rabbanites, namely at the (time of the) 
second Temple. The first of them who is mentioned is Simeon, 
whom they call Simeon the Righteous. They say that he was 
one of the epigones of the Great Assembly.’ As for those whom 
they call “fellows of the Great Assembly,” they say that they 
were at the time of Ezra and Nehemiah.” The Rabbanites 
acknowledged the authority of (the members of) the Assembly” 
merely because they, too, were following the licentious customs 
inherited from Jeroboam. Therefore, they confirmed and approved 
these customs, defended them by argumentation, and composed 
the Mishnah and other books in explanation of them. When 
occasionally one or another (member) indicated the true meaning 
of some law they removed him and persecuted him. This was 


14 In their prayers? 

15 A literal translation of Ab. 1, 2. 

16 Sic! 

2 ee ° 7 . . 72 / 
17 px, probably weakened in the colloquial pronunciation to DN" or even 


fos F 7a7 
oN; a teshdid, if preserved, would turn the word into pi. 
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the case with Gamaliel who fixed (the time of) feasts by the 
appearance of the:new moon" likewise with Eliezer ben Hyrcanus 
who disagreed with them in the question whether vessels the 
construction of which has not been completed should be con- 
sidered unclean; they excommunicated him and kept away from 
him notwithstanding his display of miraculous proofs of the 
correctness of his opinion and the direct testimony of God 
concerning this (question). God forbid that we should agree with 
their opinion about this matter; it is only they who profess to 
think so. We shall mention (later) the whole story as they relate 
it in the Talmud.79 

4] After the Rabbanites appeared the Sadducees; their 
leaders were Zadok and Boethus. They were, according to the 
Rabbanites, pupils of Antigonus who succeeded Simeon the 
Righteous and received instruction?® from him. Zadok was the 
first who exposed the Rabbanites and disagreed with them; he 
discovered part of the truth and wrote books in which he strongly 
rebuked and attacked them. He did not adduce any proofs for 
anything he said, but limited himself to mere statements;?! 
excepting one thing, namely the prohibition of (marrying) the 
daughter of the brother and the daughter of the sister, which he 
inferred by the analogy of the paternal and maternal aunts.” As 
for Boethus, he used to say that the feast of Pentecost must fall 
on Sunday?’ only, which is also the opinion of the Ananites and 
of all the Karaites. 

5] Thereupon appeared the teaching of a sect called Mag- 
harians; they were called so because their (sacred) books were 

8 Qirqisani refers here to the deposition of R. Gamaliel reported in b. 
Ber. 27b. He erroneously implies that the reason for the removal of Gamaliel 
from office was because he fixed the calendar by observation, a method followed 


by the Karaites [L]. 
t9 Cf. B. M. 59b [L]. 


. . . . ca A . 
0 N79 refers to Antigonus and is, therefore, to be pointed 8758 forming a 


continuation of apya jx2; the MS. B which has 1758 evidently took the word as 
referring to Zadok and Boethus, but this is impossible. 

ar 9355s Ami Sy $4 Syp oom. 

7 Does he refer to the Zadokite Fragment (ed, Schechter, Cambridge, 
1910, p. 5)? [L]. 

3 Cf. b. Flag. 17a and Men. 65a [L]. 
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found in a cave. One of them is the Alexandrian?4 whose book is 
famous and (widely) known; it is the most important of the books 
of the Magharians. Next to it (in importance) is a small booklet?s 
entitled ‘The Book of Yaddua,’’* also a fine work. As for the 
rest of the Magharian books, most of them are of no value and 
resemble mere tales. 

6] Next appeared Yeshua, of whom the Rabbanites say that 
he is (the same person as) ‘‘The Son of Pandera;’’” he is known 
as Jesus son of Mary.?® He lived at the time of Joshua ben 
Perahiah,?? and it is said that Joshua was his uncle. This happened 
at the time of (the) Caesar, the king of Rome, ?° i. e. at (the time 
of) the second Temple. The Rabbanites plotted against him until 
they killed him and crucified him. 3 

7] It is said that there is on (the shores of) the Nile of 
Egypt, twenty parasangs from the town of Fustat, a sect called 
Qara‘ians. They are called so because they use vessels of gourds? 
and of nothing else. Some theologians say that they claim to be 
descendants of Johanan ben Korah.33 


24 Harkavy thinks that this is Philo, and Bacher accepts this identification. 
But Philo wrote more than one book, and his works were hardly ‘“‘famous 
and widely known’’ among the Arabic speaking Jews in Western Persia; we 
have nothing to show that an Arabic translation of any of Philo’s works was 
ever made. 


35 3X Dn». 

26 i. e., either ‘‘The Book of (a man by the name of) Yaddua,”’ or “‘The 
Book of the Known,” or, by a figure of speech widely used in Hebrew, ‘‘The 
Book of the Unknown;”’ I think the latter meaning is the most probable. 

27 Cf. Tos. Hul. 222, Sanh. 67a and Shab. 104b [L]. The true meaning of 
this name is as yet subject to controversy. 

28 The Arabic form is ‘Isa ibn Maryam. 

29 Cf. Sota 47a and Sanh. 107b in uncensored editions [L]. 

30 The Arabic form is Rim; this is, strictly speaking, the name for the 
Byzantine empire. 

3t Sic! (mabxr mbnp). 

32 Arabic yxp (qar‘). 

33 Probably the Jewish general in the retinue of the governor Gedaliah 
ben Ahikam (Jer. 40.8). Harkavy (p. 262, note 3) brings a quotation from the 
dictionary of the Karaite Daiid al-Fasi, to the same effect: ‘‘Down to the 
present time the people who follow the teaching of Johanan ben Korah are 
called Qara‘ians.”’ 
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8] Thereupon the Rabbanites broke up into two parties, the 
School of Hillel’ and the School of Shammai. The people of 
Babylonia accepted the system of the School of Hillel, while the 
people of Palestine accepted that of the School of Shammai. 
Hillel and Shammai received (instruction) from Shemaiah and 
Abtalion. The controversy between the School of Hillel and the 
School of Shammai took place on the third of Adar, and several 
people from both parties were killed.34 

(9) After the above-mentioned (sects) appeared Obadiah, 
known as Abii ‘Isa al-Isfahani. He pretended to be a prophet. 
This happened at the time of (the caliph) ‘Abd al-Malik ibn 
Marwan.* It is said that he was the leader of a rebellion against 
the (Moslem) government; some people followed him until he had 
an army, but he was overcome in battle and killed. Some of his 
followers say that he was not killed, but entered a hole in a 
mountain and was never heard of (again). The most wonderful 
thing about him in the opinion of his followers is the fact that 
although he was, as they say, an illiterate tailor and could neither 
write nor read, he produced books and pamphlets without having 
been instructed by anyone. In Damascus a group of his followers 
are known as I[sunians. 

10] After Abii ‘Isa appeared Yudghan, called by his followers 
“The Shepherd,’’ meaning that he was the shepherd of the 
people (of Israel). It is said that he was a pupil of Aba ‘Isa 
Obadiah and that he also pretended to be a prophet. His pupils 
assert that he is the Messiah. 

11] After Yudghan appeared the exilarch Anan; this was at 
the time of (the caliph) Abi Ja‘far al-Mansir.3* He was the 
first to explain the whole truth about the laws. He was learned 
in the doctrines of the Rabbanites, and there was not one among 
them (who would dare) to make light of his learning. It is said 
that Hai, the president of the academy,3” while translating with 


34 Cf. Yer. (ed. Krotoschin) Shab. 3c. (However the correct meaning of 
yaa ym is ‘they would have killed’’ [L]). 

35 A. H. 65-86, i. e., A. D. 685-705. 

36 A. H. 136-158, i. e., A. D. 754-775. 

371. e. Hai ben David, the gaon of Pumpedita, 890-897. Hany is the 
arabicized form of the Jewish-Aramaic xna’nn, Hebrew maw”. 
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his father a book of Anan’s from the Aramaic38 into the Hebrew, 
found among his doctrines nothing of which they could not trace 
the source in the doctrines of the Rabbanites, with the exception 
of his opinion concerning the first-born and the difference between 
the planting of Jews and the planting of Gentiles. They did not 
know where he took it from, until they found it in the elegies3® of 
Yannai.#? The Rabbanites did all they could to kill him, but 
God let them not get hold of him. 

12] After Anan appeared Ism@‘il‘al-‘Ukbari; this was at the 
time of (the caliph) al-Mu'‘tasim Billah.4* Most of Isma‘Il’s 
sayings resemble the ravings of a madman, and any judicious 
person who heard him laughed at him. Yet notwithstanding his 
ignorance he thought very much of himself, for he makes light 
of Anan and reduces him to nothing. It is said that when about 
to die he ordered his followers to write upon his tomb ‘“The 
chariot of Israel and the horsemen thereof.’ ” 

13] At the time of Isma‘l al-‘Ukbari lived also Benjamin 
al-Nahawandi. He was also learned in the doctrines of the 
Rabbanites and strong in the Scripture. It is said that he was 
judge for many years. In much of what he said he struck upon 
the truth, but in some places (of his works) he did not pursue 
the (right method of) reasoning,43 rather deviated from it 
greatly. What he says indicates that he was strongly in favor 
of both following the (Holy) texts (literally) and deducing from 
the (Holy) text or (from) what proceeded (naturally) from 
reasoning by (building up) two premises and (deriving) a con- 
clusion; (all of) which was (a method) intermediate between 
(pure) reasoning and (following) the (Holy) text (literally). We 
shall mention this method in the second part. 

14] A younger contemporary of these men was Misa 
al-Za‘frani, known as Abi ‘Imran al-Tiflisi; he was (a native) 

38 »yyDINDN(!). 

39 Axim; the Moslem-Arabic does not know this meaning. 

40 Yannai, one of the earliest payyetanim and the teacher of the great 
Eleazar ha-Qalir; he lived in the seventh century. Cf. Mahzor Yannai, ed. by 
Israel Davidson, 1919. 

at A. H. 218-227, i. e., A. D. 833-842. 

4 An epithet of the prophet Elijah; cf. 2 Kings 2.12. 

43 Literally: the analogy, or, rule (ow pdx). 
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of Bagdad and was called al-Tiflisi because he emigrated to 
Tiflis, one of the cities of Armenia, and settled there. Some 
people accepted his teaching and they believe in it down to the 
present time.44 The followers of Isma‘il al-‘Ukbari say that 
Abi ‘Imran was a pupil of Isma‘il’s and received (instruction) 
from him. 

15] In Ramla lived Malik al-Ramli. His followers are known 
down to the present time as Ramlites, or Malikians. 

16] In ‘Ukbara, after Isma‘il, lived Mishawayh al-‘Ukbari. 
He was very weak in speculation; in addition to that, according 
to what is said about him, his mind was always wandering; we 
shall explain it later. His followers in ‘Ukbara are known down 
to the present time by the name of Mishawayhites; there are no 
scholars or theologians among them. 

17] The last one who professed a true doctrine and composed 
books and was followed by some people, was Daniel al-Dama- 
ghani, known as al-Qiimisi. We have already spoken about him 
in the first chapter. 

These are the more generally known sects, as far as we could 
procure information about them. As for the Karaites of to-day 
who belong to sects other than those mentioned above, it is 
impossible to find two of them agreeing in everything; rather, 
one differs from the other in one thing, while the other differs 
from the former in another thing. We shall mention some of 


these (differences) later. Now we shall proceed to enumerate the 
differences of each sect. 


CHAPTER III 
ON THE THINGS IN WHICH THE RABBANITES DIFFER FROM 
ALL OTHER JEWISH SECTS EXCEPTING THE FEW WHO FOL- 
LOW THEM. (THIS CHAPTER) CONTAINS THINGS IN WHICH 
THEY CONTRADICT THE PRECEPTS OF THE SCRIPTURE, 
AND INCLUDES THE REFUTATION OF THEIR DOCTRINES 


We begin with these things because, as we have said, the 
laws in which they differ (from the Scripture) are the ones 
inherited from Jeroboam, inasmuch as he was the first to in- 


44 Probably the earliest historical notice of a large Jewish community 
in the Caucasus (ca. 900 A. D.), 
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troduce differences in (matters of) religion. We have already 
mentioned the account of the Scripture about that in which he 
differed, and we have shown that the people persisted in his 
practices at the time of the (Babylonian) exile and continued to 
hold on to them after they were scattered all over the world, 
and transmitted them one to another down to the present time. 
These are the licentious practices of the Rabbanites. We shall 
begin with their idea of the Creator. 

They attribute to Him (human) likeness and corporeality, and 
describe Him with most shameful descriptions; (they assert) that 
He is composed of limbs and has a (definite) measure. They 
measure each limb of His in parasangs. This is to be found in 
a book entitled ‘‘Shi‘ir qomah,”” meaning ‘“The measure of the 
stature,’’ i. e., the stature of the Creator. This, as well as other 
tales and acts, etc., mentioned by them in the Talmud and 
their other writings, does not suit (even) one of the (earthly) 
creatures, much less the Creator. We shall mention a great 
many things of this sort later. 

They say that the Torah which is in the hands of the people 
(of Israel) is not the one brought down by Moses, but is a new one 
composed by Ezra, for, according to them, the one brought 
down by Moses perished and was lost and forgotten.45 This 
(assertion) is (equivalent to) the abrogation of the entire faith. 
If the Moslems only knew about this assertion of theirs, they 
would not need any other thing to reproach us with and use as 
an argument against us. When occasionally some of the Moslem 
theologians attack us, saying: ‘“The Torah which you have is 
not the one Moses had brought down,” we declare them to be 
slanderers and liars, and we assert that they say this merely 
because they are pressed for an argument and have no other to 
produce. But if they only knew about this assertion of the Rab- 
banites—may God forgive them (what they are saying)—they 


45 This is wrong; it is maintained throughout the Jewish literature that the 
Pentateuch in its present form was given to Moses on Mount Sinai. As Harkavy 
points out, al-Qirgisani’s statement is rather a misinterpretation of the passage 
Suk. 20a: »baam $$m aby anonen atin ton Saap sary aby Ssawe mn nnonwws 
‘01 770"). Cf. also Sanh. 21b, 
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would be greatly relieved by it and would need nothing else (to 
use against us). 4 

For prayers (consisting of citations) from the book of Psalms 
they substitute some composed by themselves, contrary to what 
is enjoined in the Scripture [Ezra 3.10]: ‘“‘To praise the Lord by 
the words of His servant David.’’ Yet they say in the beginning 
of their prayer: ‘‘Who chose His servant David and graciously 
accepted his sacred hymns,” etc.47 Thus they admit by this 
phrase that the praise and the exaltation and glorification of 
God must consist of (citations from) the sayings of David. Also, 
they do not perform it as it should be performed, but merely say 
it being seated, in the manner of mere reading aloud.4* We shall 
complete the argument about this matter in its (special) place. 

They forbid touching the ground with the face when bowing 
down (in prayer). This is contrary to the passage of the Scripture 
[2 Chron. 7.3]: “And they knelt with their faces to the earth 
and bowed to the ground.’’49 At the end of the prayer they bow 
to the right and to the left,5° imitating the way of the Christians; 
they say that this bowing is (intended) for the two angels in 
charge of each person, of which one stands to the person’s right 
and the other to his left. More strange than this is that they 
bow first before these two (angels), and (only) afterwards they 
bow straight forward before the Creator. 

Aside from that, they entreat the angels to forward their 
prayer to the Creator so that they might let Him hear their 
entreaty and imploration. This (is contained) in their saying: 
“The bringers of mercy brought** our (imploration for) mercy 


4 Apparently, al-Qirqisani means to say that by making such statements 
the Rabbanites furnish the Moslem theologians with a powerful weapon for 
use against the Jews. 

47 WIP wa AY) Ay 372 ana awK. Probably a phrase in the prayer-book of 
some local rite in al-Qirqisani’s time; the prayerbook now in general use does 
not contain this phrase. 

48 9245s) Anapbs imi Sy; does he mean that prayers should always be 
chanted? 

49 Cf. Meg. 22b, Ber. 34a. The reason for this prohibition may have been 
the fear lest there be a mosaic image on the floor and it would seem that the 
worshipper bowed to it [L]. 

5° Cf. Yoma 53b [L]. 

st The correct translation is ‘‘Ye bringers of mercy O bring, etc.”’ [L]. 
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before the Lord of mercy.”s? They interpret accordingly the 
saying of Solomon [Eccl. 10.20]: “‘Even in thy thought do not 
curse the king,’’—they say that the Creator is meant by it,53 
and that the passage [ibid., ibid.]: ‘‘Because even a bird may 
carry the word’”’ means the angels,54 of whom it is said that they 
have [Isa. 6.2]: “Six wings everyone,” and that the Creator 
obtains His informations’ (about all that happens in the world) 
in such a way. But our God is exalted far above this, as He has 
described Himself in His own words [Jer. 32.27]: ‘‘Behold, I am 
Yahweh, the God of all flesh; can anything be unknown to Me?’’; 
(compare) also the saying of His prophet [ibid., 32.17]: “Nothing 
is unknown to Thee!” It is He of whom it is said [Dan. 2.22]: 
“‘He hath revealed the deep and secret things; He knoweth what 
is in the darkness.”’ Is it necessary, in the presence of this descrip- 
tion of Him, that any word or speech should be forwarded to 
Him? 

They allow a person to ask from another a jar of wine or a 
jar of oil on the Sabbath. This is contained in their saying :5° 
“It is allowed to ask from one another jars of wine or oil, only 
without saying ‘Lend me;’ likewise, for women to ask one from 
the other loaves of bread. If one does not trust the other, the 
other may leave his cloak (as securityf and settle the account 
after the Sabbath.’’ But this means selling and buying on the 
Sabbath, only by means of a subterfuge, as it is said [Jer. 9.5]: 
“Fraudulently, they refused to acknowledge Me, saith Yahweh.” 
Also what they say about ‘‘mingling’’s’7 is known and familiar 
to everybody. 

They allow the writing of a letter or two on the Sabbath, 
provided that it does not make out a complete name or word; 
e. g., if one would write 7, meaning the name Dan, it would be 
unlawful, since this is a complete name; but if he would write 1, 

s? In the selihah of Eleazar ha-Qalir, cited in Zunz’s Synagogale Poesie, 
p. 148. 


s3 Cf. Midr. Teh. 7, Buber p. 62 [L]. 
54 Cf. Lev. r. 32.2 [L]. 


35 945° (IV. passive). 
86 Shab. 23.1. 
57 NYY. 
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meaning a parts’ of the name Daniel, it would not be unlawful, 
since he did not write a complete name.5? 

Also, they allow a weaver to interweave (on the Sabbath) a 
thread or two into a cloth, provided that it does not produce a 
piece, i. e., a complete portion, of a cloth.%° 

They permit sexual intercourse on the Sabbath,® although it 
has three elements contrary to what we may do on the Sabbath. 
First, the excitement and the exhaustion which is contrary to 
[Ex. 20.10]: ‘“Thou shalt not do any work.” Second, the contrac- 
tion of impurity, which is contrary to the holiness to be preserved 
during the Sabbath. Third, the ejaculation of the sperm, which 
is contrary to the passage [ibid., 34.21]: “‘Thou shalt rest from 
ploughing and harvesting.’ 

They permit these things, although it is clear and evident 
that they should be prohibited, but prohibit other things for 
which (common) sense®3 gives evidence contrary to what they 
say about it. Thus, (they say) that nobody should prostrate 
himself on the Sabbath, lest he should ask some favor of the Lord. 
But there is no prayer which they or others pray in which there 
is no request for favors. And on what (Scriptural) authority 
should it be allowed to ask a favor of the Lord standing or sitting, 
and not allowed to ask for it being prostrated? If one is allowed 
to say in his prayer: ‘‘Remember Thy mercy and suppress Thine 
anger, and abolish pestilence and wrath and the sword from 
among us and from among all the children of Thy covenant,” 
which is a prayer both for his personal and for common needs, 
why should he not be permitted to ask his Lord for a particular 
need of his own? 


58 pya. 

59 Shab. 12.3; the Gemara, ff. 103-105 undertakes a long discussion about 
this question. 

6 Cf. Shab. 13.1.—(In both cases Qirqisani confuses 7D with am. The 
rabbis do not allow it. They merely say that one is not subject to punishment 
ap it. There are many instances in the sabbath laws which are 1m Nb) 110D 
IL). 

& Ket. 62. 

.® This objection is wholly based on the Arab usage of Ann (literally: plough- 
ing) as a regular technical term for cohabitation.—(Cf. ibn Ezra ad loc. [L]). 
63 pnbxy, literally: feeling. 
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They make a strange assertion in the Mishnah®4 that one who 
draws near that which Gentiles have sown or planted®s becomes 
unclean, because they consider it a work of idolatry, concerning 
which the Scripture says [Isaiah 30.22]: ‘‘Thou shalt scatter them 
as a menstruous cloth; this would imply that the eating of it 
is also forbidden and that the children of Israel, upon entering 
Syria, did not eat its crops and fruits! What fool® will ever 
believe such a thing?! 

Also, they forbid a person to carry his spittle in his mouth for 
four cubits (of way). I would like to know what about urine 
and faeces! Is there any custom more foolish than this?! 

It is strange that they forbid us to put straw in a sieve on 
the Sabbath lest crumbs of the straw should fall through the 
sieve so that it would be as if one has been sifting on the Sab- 
bath.®§ But they allow us to bring in a litter, if a plank in the 
roof of a house has been broken on the Sabbath, and to place 
the litter under this plank to support it.° Is there a greater 
contradiction than prohibiting an involuntary thing and allowing 
one that is manifestly voluntary? 

They allow cooking on the Sabbath, provided that the pot 
(with the food) is prepared before the Sabbath and placed in the 
oven, so that (the food) is cooked and eaten on the Sabbath.7° 

They require the circumcision of the dead, which is extremely 
abhorrent to reason.” 


64 mobrby. 

6s The Mishnah (‘Ab. Zarah 3.6) speaks here only of trees which are planted 
by Gentiles in order to make from them asherah’s; any general prohibition of 
every seed of Gentiles, like wheat and rye, is not found here at all.—(Qirqisani 
apparently mistook o">2y which stands for mbroy orap1> nay for oa319 T31y 
nidro [L]). 

66 Literally, blind-hearted person (abpbxy vy). 

67 Nothing of this sort is found in the Talmud, though it may very well be 
some local custom. 

68 Shab. 20.3. 

69 Shab. 23.5. 

70 There has been a great controversy between the schools of Shammai and 
Hillel in this matter; cf. Shab. 36b ff. 

m= Cf. Tar Yoreh Dé‘ah 263; circumcision is required only in case of a child 
who died before reaching the age of eight days. 
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They assert that the laws of uncleanliness are no longer 
binding upon all who are living in exile; this is contained in their 
saying: “‘Since the day when the Temple was destroyed there is 
neither uncleanliness nor cleanliness.”” They assert that no un- 
cleanliness can be contracted from a leprous person, and that no 
purification is necessary after contact with a dead body. In such 
a way they deny all impurities, because if there is no purification 
(necessary even) after contact with a dead body, which is the 
most impure object, then, according to their way of thinking, 
all of the people are impure at the present time. They pay no 
attention to any other impure things that they draw near to or 
touch, because if they do not admit of the possibility of purifica- 
tion from the major impurity, much more so in case of the minor 
impurities. Nevertheless, they are in constant contact with holy 
texts and sacred objects, although this is unlawful according to 
their own laws. As a matter of fact, they have spoken about this 
question in reply to the above accusation. Namely, they say that 
they have permitted impure persons to approach holy texts 
because holy texts are (often) written on impure leather taken 
from animals slaughtered by Gentiles. But it has been said to 
them: ‘‘Wherefore, then, did you allow holy texts to be written 
on (leather taken from) animals slaughtered by Gentiles, inas- 
much as by such a permission you cause impure and holy to be 
mixed together?” They replied that they did it only with the 
purpose of multiplying” holy texts among the people; and that 
if they would allow holy texts to be written on (leather taken 
from) animals slaughtered by Jews only, there would be hardly 
found a holy text or a scroll of the Torah, so that reading (of the 
Torah) would become rare and scarce among the people. Dost 
thou not perceive this evident lie, inasmuch as we know that in a 
single city one could find enough leather from animals slaughtered 
by Jews for all the holy texts and scrolls in the world? It has 
even been said to them: “Is it not true that among the holy 
texts there are some that are written on leather taken from 
animals slaughtered by Jews? Why, then, do you treat them all 


® Or: on account of the great number of holy texts in the hands of the 


people; 1n5n can have either an active or a passive meaning. 
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alike; and why do you not distinguish the one class from the 
other, and keep away from the clean, since you have not been 
keeping away from the unclean?” 

By disregarding the impurity contracted through contact with 
a dead body on the supposition that no purification from it is 
possible at the present time they have fallen into contradiction 
with themselves also from another aspect. Namely, they forbid 
the priests to approach the dead and to carry the [biers]73 .. . 
into the tombs ... no impurity and no... all the (other) 
people . . .74 yet (immediately after this) they pray and read in 
the scrolls (of the Torah) and holy texts, without being deterred 
from it by (the thought of) the impurity which they have just 
contracted. Yet what about the special care which is prescribed 
for the priests in regard to this prohibition? And why should it be 
necessary (to think) that they must abstain from approaching 
graves, but not from approaching their dead? If they adduce as 
an excuse the passage [Lev. 21.2]: ‘‘But for his kin,’’ the reply 
should be (as follows): This permission was given at a time when 
purification was possible; why, then, did you allow that at the 
present time, when no purification is possible? 

Another strange thing is that they assert that a dead body of a 
Gentile does not inflict impurity;75 but this contradicts the 
statement of the Scripture that the children of Israel were 
ordered to purify themselves from the impurity of the people 
of Midian; as it is said [Num. 31.19]: “And do ye abide without 
the camp seven days.’’ They adduce as a reason for this assertion 
the saying of the Scripture [ibid., 19.14]: ‘When a man dieth in a 
tent;’’ they say: ‘‘ ‘man’ means only a Jew, for it is said [Ezek. 


73 The letters preserved read: xnbx. Harkavy suggests nxoxivbs, impurities, 
but this would hardly make good sense. I think it is fairly certain that the 
word is nxteubx, biers, coffins. 

74 As the context shows, the lacuna contained the statement that priests 
used to attend the funerals of their relatives, but did not go farther than a 
certain distance from the tombs. 

7s At any rate, this view is quoted as a personal opinion of Rabbi Simeon 
ben Yohai (Yeb. 61a beginning); legal power is not given to it; besides, not 
dead bodies, but graves of Gentiles (a1 *1ap) are spoken of. 


338 LEON NEMOY [22] 


34.31]: ‘And ye my flock, the flock of my pasture, are men!’ 
Is there any stupidity and foolishness” greater than this?! 

Likewise, they say that a person cannot become unclean by 
coming in contact with a broken bone of a dead man, for it is 
said [Num. 19.16]: “Or a bone of a man.’’ Woe to him who said 
so! Look (at him)! He does not know that a part of a bone is 
bone, even if it is only a splinter from it, just as the smallest 
particle of flesh is flesh. 

They say: ‘‘A menstruating woman may take care of all the 
needs of the household;’’?? and they say in the Talmud: “Every 
work that a wife does for her husband (at other times), she may 
do while menstruating,’’7’ i. e., everything a woman is allowed 
to do for her husband (at other times) she is also allowed to do 
while she has her menses, as cooking and baking, approaching 
clothes and vessels, etc. Then they made an exception for three 
things which they do not allow her to do, namely, she must not 
prepare his bed, nor light his lamp, nor fill his glass.7? Thus, they 
allow her to cook and bake what he will eat, but do not allow 
her to light his lamp, in which there is no harm or advantage 
or impurity to affect a man.*° 

They say with regard to the ‘‘Seven which are pure’’®* such 
things as God had never commanded. 

In the question of suppuration® they hold the extremely 
faulty opinion that only the priest can decide in this matter and 
that a woman having noticed blood, must bring it to him to 
decide whether it is blood of menses or blood of suppuration.®3 


6 Literally: blindness of heart. 

7 Nid. 10.7. 

7 Ket. 4b beginning. 

79 ibid., ibid.; incorrect, as the forbidden things are: muon nyxm pDIDA ny 
yban1 1 yaw nxnam; no prohibition exists in respect to lamps. 

%o Al-Qirqisani fails to realize that the oil in the lamp is subject to the laws 
on impurity. 

8x Nid. 66a [L]. 

8 Point MIT. 

83 Sanh. 87a, beginning.—(But the Talmud does not say that only the 
priest can decide [L]). 
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They guide themselves by the saying of the Scripture [Deut. 
17.8]: “Between blood and blood;’’ but no person of (common) 
sense, much less a person of (high) intelligence, would ever doubt 
that it is merely a shortened expression for ‘“‘between healthy 
blood and sickly*4 blood.”’ They say that a suppurating person is 
not positively suppurating until the pus has been seen (at least) 
three times,*5 which was never ordered by God. 

Likewise, if the impure is mixed with sixty times as much of 
pure, the pure (according to them) does not become impure and. 
is not to be forbidden. Thus, according to them, if a dead mouse 
or (a piece of) swine-flesh falls into vinegar or wine of a sixty 
times larger volume and then is taken out and destroyed, the 
eating and drinking of that into which it has fallen is not for- 
bidden. On the authority of this saying they eat things decidedly 
forbidden. 

Likewise, (in case of) worms found in fruits, meat and fish, 
or flies found in vegetables, or similar cases, they allow us (to 
' eat these foods). This is as disgraceful as the above, or even 
more so. 

They allow (the eating of) the fat-tail, although it is defined 
(in the Scripture) as tallow; also the kidney and the caudate 
lobe of the liver.* 

The same applies to their permission of the (eating of the) 
foetus’? and their saying that even if it has been ploughing in 
the field for five years, the slaughtering of its mother makes it 
clean.®8 According to them, if a sheep or a cow was slaughtered 
at the time of giving birth, then her belly was cut open and her 
offspring was taken out of it (alive) and continued to live(even) 
for a period of five years, this offspring may be freely eaten 
without being slaughtered (in the prescribed fashion). In such 
a way they permit seven forbidden things: first, the dead; 
second, the blood; third, the fat; fourth, the member of the live 


84 Read opp. 

85 Zab. 1.1. 

86 q455 AN; cf. Néldeke Festschrift, 11, p. 761ff. 
87 pox; I could not find this word anywhere else. 
88 Hul. 4.5. 
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body; fifth, ‘‘it and its young;”’ sixth, “what is slaughtered by 
a Gentile;’’’? seventh, the sinew of the thigh-vein.%° 

They ought to realize that if a sheep or a cow died at the time 
of giving birth before she gave birth, then her belly was cut open 
and a living offspring came out and lived-a certain time, the 
eating of it should be forbidden forever, for it is a part of a dead 
body, and no part of a dead body is allowed to be eaten. Even 
if the slaughtering of its mother had made it clean and allowable 
for food, it necessarily follows that the death of its mother 
must have made it impure and forbidden. 

They themselves say a thing which necessarily makes obliga- 
tory upon them what we have just said. Namely, they say that 
if the foetus extended its front or hind paw out of the womb 
before the slaughtering of its mother and died during the slaught- 
ering of its mother, the outstretched limb is forbidden, i. e., it 
must be cut away, but all that which is inside (the womb) is 
permitted and may be eaten, after the projecting limb has 
been cut away.” 

Thus, they permit all this, but forbid things which God did 
not forbid and which are not listed (as forbidden in the Script- 
ures). Such are their regulations concerning forbidden animals 
that are recognized by means of an examination of the lungs; 
also their rules for slaughtering (listed) in the ‘‘Rules for slaught- 
ering,’’ which are (as follows): delay, pressing, digging, slipping, 
and tearing. Thus, they completely contradict (the saying of 
the Scripture) [Deut. 13.1]: ““Thou shalt not add thereto nor 
diminish from it.” 

The same applies to their affirmations concerning the purity 
of meat which is declared to be impure by the Scripture, e. g., 
in case of wholesale sacrifices at times like when, as the Scripture 

89 Al-Qirgisani possibly has in mind a case when the cow was slaughtered 
by a Gentile; according to the Mishnah, the young, if it is subsequently 
slaughtered according to ritual, is qw>2, although its mother is ‘‘carcass.”’ 
According to Shulhan ‘Arik, Y6reh Dé‘ah, 13, the young must be at least 
9 months old and alive at the time the mother was slaughtered. 

90 Sic! ‘ j 

x Hul. 4.4, 


% Hul. 9a: np’y) mora adn ADT Aw. 
93 Hul. 3.2-4, etc. 
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says [1 Kings 3.4], ‘‘A thousand burnt offerings did Solomon 
offer;’’ the same in regard to the Passover-sacrifices, etc. Will 
any sound mind4 admit that anyone but God is authorized to 
make that clean, or that the mere fact that those sacrifices are 
offered under certain circumstances can make them lawful?95 
Will anybody doubt that they have passed most of these laws 
merely as a means for gain? 

Another strange thing is that they forbid throwing meat into 
a pot with cold water, and insist that the water must first be 
made to boil, because, they say, if the meat is thrown into cold 
water and then the whole is boiled, the blood dissolves in the 
water and is subsequently consumed; but if the water is made to 
boil first and then the meat is thrown in, the blood does not 
dissolve in the water.%° This saying of theirs indicates that the 
eating of the blood in the meat itself is allowed, but in the gravy 
it is forbidden! The same applies to their prohibition of cooking 
the liver and the spleen, although they allow eating them raw. 
Likewise, they think that it is lawful to broil or cook an uncut 
fish with its blood and eat it; but if the blood leaks out of it, 
although no incision was made in the body of the fish, the blood 
is forbidden to be eaten.” Also, they allow the eating of floating 
dead fish, although it is defined (in the Scripture) as “‘carcass;” 
they even say that if a dead, unclean fish is caught and a (young, 
living, and) clean fish is found in its belly, the clean fish is allowed 
to be eaten. They permit this, although they forbid (consuming) 
meat (cooked) in milk.%8 

They say that the bones and the hide of the ‘‘carcass” and 
of that which is ‘‘torn in the field’’ are not forbidden to be eaten 
(and used respectively), and that only the eating of the flesh is 

94 boxy Spy. 

95 The translation of this phrase is rather free, since the Arabic can hardly 
be rendered literally. 

96 Cf. Tir Yoreh Dé‘ah, 69; Maimonides accepts this opinion as a law, but 
the other authorities reject it. 

97 There is no direct prohibition. 

98 The meaning of this juxtaposition is, probably, that the blood of the 
young unborn fish is theoretically a portion of its mother’s blood; therefore, 
the case of this young fish cooked with its blood is exactly alike to the case of 
the kid cooked in its mother’s milk. 
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forbidden, since it is said [Ex. 22.30]: ‘‘Neither shall ye eat any 
flesh that is torn im the field.’’9? But then it would be incumbent 
upon them to permit the eating of the bones and (the use of) 
the hide of the swine, since the Scripture has forbidden only the 
eating of its flesh. The same would apply to the fat, the liver, the 
spleen, the lungs, and the marrow (of the swine), since all these 
(parts) are not flesh, while only flesh has been forbidden as food. 
Now if all these (parts) should be forbidden by the analogy of 
the flesh, then the hide and the bones should also be forbidden 
by the same analogy. Likewise, in regard to the Scriptural saying 
[Deut. 16.4]: ‘‘Neither shall there any thing of the flesh which 
thou sacrificest the first day at even remain all night, etc.”, they 
should allow the above-mentioned things'® to remain until the 
morning, since they are not flesh, while only what is left of the 
flesh is forbidden to remain. The same (in the case of) all the 
peace offerings; also, in regard to the passage [Lev. 6.20]: “Every 
one that toucheth its meat shall be holy,’’—consequently, who- 
ever touches these things'® should not be subject to (the com- 
mand) ‘‘he shall be holy.” 

They contradict the clear statement of the Scripture that the 
feast of Pentecost must fall on Sunday and not on any other day 
of the week, while they fix it on other days (as well). 

They admit that the beginning of months should be fixed by 
the appearance of the new moon, but they contradict themselves 
by adopting the intercalation based on ‘‘Not on the second, 
fourth, or sixth,’’*°? which has no foundation whatever. It is the 
system invented by Isaac Nafha; the president of the academy 
Hai mentions it in one of his books. People explain this (system of) 
intercalation and the reason for (the rule) ‘‘Not on the second, 
fourth, or sixth” in two ways: some say that they introduced it 
in order that the feast of the willow-procession'®s might not 


99 Hul. 9.1. 

100 i, e., bones and hide. 

tor i, e., bones and hide. 

02 A chronological formula, meaning that the first day of Passover must not 
fall on Monday, Wednesday, or Friday. Cf. Mahler, Handbuch der juid. Chrono- 
logie, 1916, pp. 495, 497. 

103 FAI. 
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coincide with the Sabbath, lest the offerings and the vows should 
be few in number, for it was a custom that whosoever presented 
himself at Jerusalem used to bring offerings on the day of the 
willow-procession; if this should happen on a Sabbath the 
offerings and vows would decrease in number and be confused. 
Others say that they did it in order that the day of atonement 
might not fall on a Friday or a Sunday,'*4 so that if a man 
should die on a Friday, the day of Atonement, and Sabbath 
should be the next day, or if he should die on a Sabbath and the 
day of Atonement should be next, the dead body would have to 
remain over two days and two nights and would become fetid. 

They say that [Num. 33.3] ‘““‘The morrow after the Passover’’ 
on which the children of Israel departed from Egypt was the 
sixteenth of Nisan, contrary to the statement of the Scripture 
libid., ibid.]: ‘‘And they departed from Ramses in the first 
month, on the fifteenth day of the first month; on the morrow 
after the Passover the children of Israel went out, etc.” 

Also, they say that the remnant of the Passover must be 
burned on the sixteenth of Nisan,'°5 contrary to the passage 
[Ex. 12.10]: ‘And that which remaineth of it until the morning 
ye shall burn with fire.” 

To their inconsistencies belongs also their assertion that 
whosoever has in his house uncircumcised persons is not allowed 
to partake of the Passover; and yet they say that the children 
of Israel were offering the Passover in the desert for forty years, 
although their houses were full of uncircumcised persons, namely 
those born in the desert; for it is said [Jos. 5.7]: “For they were 
uncircumcised, because they had not circumcised them by the 
way.” 

They permit leavened bread to be brought during the seven 
days of Passover into the house of a Jew provided that it‘ does 
not belong to him; i. e., if there is in his house a man not from 
the people of the (Jewish) faith, this man is allowed to bring 


to4 Cfo R. He 20a: : 

105 Pes. 7.10; if the 16th falls on a Sabbath the remnant is to be burned on 
the morning of the 17th. 

06 Cf. Mekilta Piska XV (Friedmann) 17a [L]. 

107 1, e., the fermented bread. 
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leaven into the house of the Jew;'° they refer to the passage 
[Ex. 13.7]: ‘‘There‘shall no leavened bread be seen with thee; 
they say: this is forbidden ‘‘with thee,’’ but it is not forbidden 
with someone else. But in this assertion there are two faults: 
first, it contradicts the Scriptural passage [Ex. 12.19]: ‘There 
shall be no leaven found in your houses;’’ secondly, they con- 
tradict themselves, for they forbid us to possess leaven deposited 
in the houses of others,?°? notwithstanding the expression of the 
Scripture: ‘‘In your houses.’’ Now if the expression ‘‘with thee’’ 
means that it is forbidden ‘‘with thee’ and not with someone 
else, then, analogously, the expression ‘‘In your houses’’ should 
be understood as forbidding only what is in our houses, not in 
houses of others. 

They acknowledge the (custom of) searching for the young 
ears and fixing (the date of) Passover according to it, but they 
contradict it by adopting a (fixed system of) intercalation. I 
shall quote later some passages from their own books proving 
the sacredness of (the custom of searching for) the young ears, 
namely in the seventh part in which we shall deal with the begin- 
ning of the months and with (the custom of searching for) the 
young ears. 

They explicitly contradict the holy text in the case of an ox 
certified to have killed a man, in which the Scripture prescribes 
that his owner also should be put to death; (as it is said) [Ex. 
21.29]: ‘“‘The ox shall be stoned and his owner also shall be put 
to death.” They say, however, that he™°® should not be put to 
death." 

They omit the Tamid prayer on the day of Atonement, 
although there is no doubt of its necessity (on that day), and 
begin with the prayer Hat’at ha-kippurim, the Mussaf prayer 
following immediately after it. Also, they introduced an unknown 
prayer, called the Ne‘ilah prayer, which they recite at the close of 
the day (of Atonement). 

They say that “twilight’’ means the time from noon till 


108) Pes. (2:2: 

109 i. e,, Gentiles. 
110 i, e,, the owner. 
SELES tee 
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sunset. Then they contradict themselves by saying in the Mishnah 
that leprosy cannot be discerned at daybreak, at noon, or at 
twilight, but only during the seventh, eighth, and ninth hour; 
but this means that these hours do not belong to the twilight- 
time, yet at the same time they say that it extends from noontime 
until the approach of the evening! 

They do not permit (reciting) two or three Mussaf prayers 
on the same day, e. g., on the New Year’s day falling on a Sab- 
‘bath; three Mussaf prayers are necessary in such a case: the 
Mussaf of the Sabbath, the Mussaf of the first of the new month, 
and the Mussaf of the New Year’s day. They allow (reciting) 
only one prayer, and they mention in it all the three festivals'” 
together. But if this should be allowed, then it should also be 
allowable to mention these (three festivals) in the Tamid 
prayer, and then there would be no need for any other prayer.*"3 
Yet they reject these necessary prayers and introduce (instead) 
a superfluous prayer, called Minhah. 

The Scripture says [Lev. 23.40]: “And ye shall take you on 
the first day,’’ and commands to take material for the building 
of the booth,™4 as it is explained and described in (the book of) 
Ezra.™s But they say that this refers only to the Hosha‘anot,™ 
and that ‘‘taking’’ means only taking by hand.‘ The Scripture 
commands to make ‘‘a holy convocation’”’ one day on every 
festival, but they make it two days. Likewise, it® commands 
eating unleavened seven days and sitting in the booth seven days, 
but they make it eight in both cases. 


1 [iterally, matters (Nyd). 

113 j, e,, the Mussaf prayer. 

114 For the feast of Tabernacles. 

us Ezra the Second, i. e., Neh. 8.15ff. 

116 1ywyq, i. e., the prayers beginning'or concluding with the words &) Ay win, 
forming part of the service of the feast of Tabernacles; so Harkavy. But 
prayers cannot possibly be ‘‘taken” by hand. I think the word means here the 
palm and willow branches carried by the pilgrims in the willow procession‘ 
during which these hymns used to be recited. In this meaning the word is 
already used in the Talmud. jywin seems to be merely an abbreviation of 
nvywvin. 

17 But not actual building. 

18 j, e., the Scripture. 
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They say that if a man dies leaving no children his entire 
heritage should go‘only to his brother, if he marries his widow 
by levirate."” 

Also, if one dies leaving a minor daughter and a son, the 
daughter is to receive a tenth of the property; if she is adult 
she is to receive nothing at all from her father’s estate, so that 
she is left to die of starvation. I should like to know what is the 
difference between a minor and an adult (daughter) as far as 
inheritance is concerned?! Is not this law nothing but [Hab. 1.4] 
‘“‘perverted judgment.” 

The people of Syria prescribe depucelation’® by means of a 
finger. Those who undertake to argue in favor of this (custom) 
say that it serves to prevent a man from committing a sin, 
inasmuch as he cannot know whether the woman he desires to 
beget children with is pure and clean or has been defiled; for if 
she has been defiled, and he has intercourse with her, the co- 
habitation is unlawful; but if he proves her by the means of a 
finger to be clean he is safe from sin. It should be said to him 
who adduces these reasons: Now if this is necessary, pray tell 
us, does this not make it incumbent upon every man, whenever 
wishing to cohabit with his wife, to examine her by ‘‘the water 
of the untrue one,”’ since he cannot be sure that she has not been 
defiled (since the last cohabitation with him)? But then all the 
Israelites will either have to bring their wives every day to the 
examination-chamber (?)?" (of the courthouse) and cohabit with 
them only after (their innocence has been established), or they 
will have to watch them day and night. Nay, what we say is 
more sensible and binding than what they say and prescribe; 
namely (we say) that a man who desires to beget children with a 
woman should ascertain her purity or impurity at the first 
cohabitation before the close of it; then, if he should believe that 
the matter is wrong, he will be able to prevent (the completion 


™9 Ket. 8.6-8. 

70 The assimilation of a fatha to the preceding and following kesra is quite 
the rule in Judaeo-Arabic of any period; it is also widely practiced in the 
modern Moslem Arabic vernaculars. 

x Literally, furnace (1195s)[!?]. 
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of) the cohabitation.”%? As for a man who wishes to have inter- 
course with his wife, with whom he has cohabited previously, 
(and doubts her faithfulness), he has no other way of ascertaining 
her purity than the one just mentioned.’3 Is not their opinion 
in this matter most short-sighted ??4 

We dealt here with the refutation of this opinion because we 
do not wish to deal with it in another place, as it is not included 
in the laws.”5 This applies also to all other things of this sort 
which we have refuted here; we have done so because we will 
not mention them in any other place (of this work). As for such 
things as require detailed discussion and are not included in the 
laws,?° we will postpone the examination of them till the second 
and the third part where we will deal with each one of them in 
its own place. 

Some of them say about the pendyah, i. e., the unmarried 
woman, that if men have secluded themselves with her she may 
marry them; others do not allow her to marry them, meaning 
(close) relatives; if one of them went in unto her and she brought 
forth a child, the child is considered a bastard, provided that she 
herself says that the child comes from forbidden relatives. 

. . . [Inhabitants of] Gibeon, although the oath was contrary 
to the command of God; but they honored the oath as valid 
in spite of the clearly formulated law [Deut. 20.16]: ‘“Thou shalt 
save alive nothing that breatheth,” and [ibid., 7.2]: ““Thou shalt 
make no covenant with them.’’ Now if God Himself says [Psalms 
89.35]: ‘‘“My covenant will I not break,’ could anyone else be 
allowed to do this? And if it is said [Zech. 5.4]: “I will bring it?” 
forth, saith the Lord,’ etc., will anybody doubt that a person 
disobeying it is as sinful as a person renouncing God? 


12 1, e., the conception. 

123 1. e., by the ‘‘water of the untrue one.” 

124 byyonds yD py ADD. 

75 But is merely a custom, and a local one, too. 

26 The text (p. 295, line 22) seems to yield no satisfactory sense as it stands; 
I propose to read: oxbods mp dw ads OND. 

27 The curse upon the false swearer, with reference to the Jews who had 
sworn to obey the divine law, and yet violated their oath. 
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Our coreligionists neglect these doctrines of theirs*® and do 
not consider them worthy of study. Yet if they would make a 
thorough study of them they would no longer need to employ 
speculation and dialectics to refute the Rabbanites.”9 Only of 
late have some of them begun to study this, and these absurdities 
and contradictions became evident to them. 

They say that one who has just consummated marriage is 
not allowed to repeat the cohabitation until the expiration of 
seven days, lest together with the blood of virginity there 
should also appear the blood of menses, so that he would have 
cohabited with a menstruating woman. It was said to them 
regarding this: If this is so, then everything she comes near to 
during these seven days should be considered unclean, since we 
cannot determine whether she is menstruating or not; namely, 
everything subject to doubt should be treated in the most 
rigorous way. Likewise, they should require that everyone who 
came near his*3° bed should bathe himself and wash his clothes. 
In general, they should require that the bridegroom should be 
treated during these seven days in the same manner as the bride, 
on account of the passage [Lev. 15.24]: “And if any man lie 
with her and her impurity be upon him, he shall be unclean 
seven days.” Yet they donot require this, but contradict themselves. 

The same applies to their permission of (marrying) the 
daughter of the brother and the daughter of the sister, although 
there is no difference between them and the paternal and ma- 
ternal aunts, since (people with sound) minds do not make any 
distinction between the paternal uncle and the paternal aunt or 
between the maternal uncle and the maternal aunt; that is, the 
relation of the paternal uncle to the daughter of his brother is 
the same as the relation of the paternal aunt to the son of her 
brother.*3! The same applies to the maternal uncle and aunt. 

Also, they allow a man and his son to marry a woman and her 


28 Read ond npr. 


29 1, e., a mere reference to these doctrines would be sufficient proof of the 
falseness of the Rabbanite theology. 

130 1. e., the bridegroom’s. 

13t According to Jewish law, a man may marry his niece, but not his aunt. 
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daughter (respectively), although according to the Scripture 
their! relation to each other is that of brother and sister. 

What is more strange than a person pronouncing a blessing 
over the Sabbath-eve lamp and saying in the blessing that God 
commanded it? Likewise, over the lamp of Hanukkah. 

Another strange thing is their opinion about pittam ha- 
Ketoret, i. e., the mixture of incense,'33 which consists, according 
to the Scripture, of four things, namely rosin, acanthus, gal- 
banum, and incense. But they add to that several other things, 
namely, balsam, musk, sandal-oil, and caper-syrup. Again, the 
Scripture says that it should be composed of an even number of 
ingredients, but they make it sometimes of seven,'34 sometimes 
of nine, and sometimes of three. Even more mistaken is their 
opinion that urine is very good for it, but since it could not be 
brought into the Temple they substituted for it caper-syrup. 
But their assertion that urine is very good for it, because God 
had first ordered it, although they's5 subsequently substituted 
for it (caper-syrup), cannot possibly be true; for had it been 
ordered (in the first place) no substitution would have been 
lawful in any case. And if the Creator did not order it, then 
what is the idea of mentioning it and what reason is there to 
believe such a thing? Is not this idea (foolish) to the utmost 
degree ??36 Dost thou not see what is better for it, urine or amber- 
gris and camphor? Is there any limit left for them who say*37 such 
shameful and foul things? May God protect us against such 
foolish and utterly stupid people! 

They have so many other shameful and obviously wicked 
customs that it would take too long to describe them. I am not 
going to list all of them, as I wish to shorten (my account), 
since my aim is to deal with strictly Scriptural laws (only). Yet 
notwithstanding such doctrines of theirs as we mentioned above 
they assert that they are the (only) holders of the (true) tradition 


132i, e., that of the younger couple. 
™33 Ker. 6. 

134 Read Ayan. 

135 Read 1b7axp. 

136 bby yo fintp; cf. Dozy, s. v. 

137 Read b»xpd. 
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and that they have received (their laws) directly from (men 
endowed by God with) prophecy, that they are the (highest) 
authority in the Hebrew language, the learned ones and the 
teachers. I will later quote their sayings about this and give a 
complete account of their arguments in favor of it together with 
(my) refutation. Now, in the following chapter I will quote 
some of their sayings concerning matters other than law, such 
as aim to abrogate the entire faith and to affirm heresy and 
apostasy, for in this also there is a warning against their (corrupt) 
ways and a refutation of their claim to be recipients from (men 
of) prophecy. 


CHAPTER IV 
ACCOUNT OF THESE THINGS 


We have already mentioned at the beginning of the preceding 
chapter what they say about the corporeality and human form 
(of God); also what they say in (the book entitled) ‘‘Measure of 
the stature (of God)’’ about the measurements and the dimensions 
(of God) from the toes to the head. They say, moreover, that 
(the archangel) Michael places phylacteries on His head. every 
day, and that His height from the sole of His foot up to His 
entire stature comprises 236,000 parasangs. This contradicts the 
saying of the Scripture [Job 11.7]: ‘“Canst thou by searching find 
out God?” and the saying [Isa. 40.18]: “‘To whom then will ye 
liken God?!’ 

They say in (the book entitled) ‘“‘Alphabet of [Rabbi] Akiba”’ 
that the Creator said: ‘I have taken Enoch son of Jared and 
raised his high rank above you all among those high of rank;138 
I have made his throne seventy thousand parasangs higher 
than My throne, and I have made his dignity greater than 
Mine.” They say in the same ‘‘Alphabet”’ that the Creator dances 


"38 The Arabic text is undoubtedly corrupt; *noxp should be emended to 
mnoxp; the second yxronnis is a dittography, and $>- iby is a misinterpretation 
of os. The phrase originally read: '5$s vo) *» nNDNp yRBNrN OD->y nyDba. Cf. 
the Hebrew text (in Jellinek’s Bet ha-Midrash II, 115): on o>y nnn 
mipipm 99 S> q)nA3 ynoyp. As for HoNp ,7D)p it means probable rank, a$no, rather 
than stature in the physical sense. 
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before the righteous at the banquet which He arranges for them 
in the garden of Eden and says to them: “I came to you only 
to eat and to drink with you.” 

They say in the “Book of Ishmael’? that every morning 
Metatron ties phylacteries upon the head of the Creator—but 
the Creator our God is exalted'4? far above this; and that every 
day in the morning at the approach of the time of the Shema‘- 
prayer Metatron stands up with awe and dread and fear and binds 
the phylacteries upon the Creator’s head; also, that the height of 
Metatron’s stature is equal to the depth of seven abysses and 
seven springs, or to the (combined) height of (all) the ‘great 
chiefs,’”"—I think this means the angels. They say also that the 
Creator sits upon His throne, while het stands upon his feet; 
nevertheless he'# cannot tie the phylacteries'43 unless he stretches 
himself and lifts his foot. 

They say in the Talmud*44 that the Creator prays, referring 
to the passage [Isa. 56.7]: “I will make them joyful in My house 
of prayer,’’ and that His prayer is as follows: ‘‘May it please Me 
that My mercy should overcome My anger so that I may deal 
leniently*45 with My creatures.’’ May He be blessed to whom 
prayers and glorifications are directed, and may He be elevated 
and exalted, our God, our Creator, above (all) that which dirty 
heretics ascribe to Him! 

They say in (the book entitled) ‘The fear of sin:’’'4 “There 
is no reward awaiting thee for reading and studying the Torah, 
but only for (studying) the Gemara‘4 of the Rabbanites.”’ In 


139 i, e., the mystic work Hékalot de-Rabbi Yishma‘él; I could not find 
any such passage in Jellinek’s edition of this work. 

140 xs is evidently a mutilation of *>xyn; cf. p. 287, line 16. 

t47 i, e. Metatron. 

42 i, e, Metatron. 

™43 upon the Lord’s head. 

144 Cf, Ber. 7a [L]. 

145 The MSS have }1n n702; as Harkavy points out this is an obvious 
mistake for Onn N72. 

146 This is merely another name for the Masseket Derek Eres Zita; cf. 
Festschrift Steinschneider, p. 72sqq. The passage here quoted is found in 
Derek Eres Zita, chapter 4. 

147 489) is evidently an arabization of 8J23; there is also a pun here on the 
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the same spirit they say:"48 ‘‘The study of the Scripture is in 
the same time an ‘asset and not an asset; (the study of) the 
Mishnah is an asset, and one receives a reward for it; (as for the 
study of) the Gemara, there is nothing greater; but always be 
most eager to study the Mishnah.’’'49 This contradicts the 
passage of the Scripture [Jos. 1.8]: ‘““And thou shalt meditate 
therein's® day and night.” 

The Scripture says that on the day when the Temple was 
destroyed mourning, weeping, and similar actions were prescribed 
on account of the disobedience (of Israel); as it is said [Isa. 
22.11]: ‘‘But ye have not looked unto the Maker thereof,” etc., 
(and) [ibid., 22.12]: ‘‘And in that day did the Lord God of hosts 
call to weeping and to mourning,” etc. But they say in the 
(books entitled) ‘‘Order of the Gehenna’’s' and ‘“‘Repentance (?) 
of Ahab’’!s* that this mourning, weeping, plucking out's3 of the 
hair, and coarse clothing’s4 were instituted by the Creator for 
Himself only. Will God ever make Himself truly known to people 
who assert that he weeps and mourns and covers Himself with 
hair cloth ?55 

They say in the Talmud*** that God has a place called 
‘Secret places,’’ where He weeps; as it is said [Jer. 13.17]: “My 
soul shall weep in secret places.’’ They say in the same passage 
that He says: ‘Woe unto Me, for's7 I have destroyed My house 
and exiled My people.” They say that the angels weep with 


Arabic meaning of 781 (‘‘nonsense’’). It is strange that al-Qirqisani para- 
phrases here a quotation, while as a rule he is very accurate in quoting from 
Hebrew sources. 

™48 B. M. 33a end. 

149 Cf. Rashi, ad locum. 

50 In the Scripture. 

*St 93771 77D, not identical with the o3771 nD», since no such thing is found 
in Jellinek’s edition of the latter. 

152 Or, ‘Reply of Ahab’”’ (axnx nawn); such a title is not known. 

153 Literally, baldness (Aybx). 

*s4779n, actually an apron tied around the loins in the bath-house, is here 
used in the sense of the Hebrew pv. 

«85 np, here used for Hebrew pw. 

156 Flag. Sb. 

*s7 A peculiar use of 818 in the sense of the Hebrew yw. 
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Him, and that ever since His house was destroyed His stature is 
bent down. They say that He plucked out some of His hair with 
His own hands, and that up to this day no one has been allowed 
to see Him."5§ All this contradicts the saying of the Scripture 
[Job 26.14]: ‘How little a portion is heard of Him!” 

They say in the Talmud*5® that when the children of Israel 
neglected the (holy) laws the enemy of the Creator became 
destitute. They use the expression ‘“‘His enemy” as a metaphor 
for the Creator Himself; it is the same as if a man, asked about 
(the health of) his child, would say “‘his enemy is sick,”’ lest he 
should mention sickness in connection with his child. They refer 
to the passage [Eccl. 10.18]: ‘By much slothfulness the building™° 
decayeth;”’ they say that ‘‘building’’ means God, as it is said 
[Psalms 104.3]: ‘‘Who layeth the beams" of His chambers in 
the waters.” 

They say in their Aggadah, which is known as “The Talmud 
of the children of Rabbi’’** that the Creator learned from Moses 
three things. The first (appears) from the story of the (golden) 
calf, when He wished to destroy the children of Israel; as it is 
said [Ex. 32.10]: ‘‘Now let Me alone, that My wrath may wax 
hot against them and that I may consume them.” Moses, 
however, said to Him [Num. 14.13]: “Then the Egyptians shall 
hear it, for Thou broughtest up this people in Thy might,” etc., 
(and they shall say) [ibid., ibid.]: ‘“Because the Lord was not 
able.”’ Thus the Creator was reminded of this (circumstance), 
and He said to him: “‘Thou hast revived Me with thy speech:”’ 
they infer it from the passage [ibid., 14.21]: ‘As truly as I live.” 


158i, e., to disturb His solitude? The text has mnbnypo a1pnn ob literally, 
“knowledge of Him has not been made possible (?)”; the phrase is not clear 
to me, and the interpretation I have given above is no more than a conjecture. 

139 Ta‘an. 7b. 

x60 FPO. 

161 pan, 


162 95 993 T195n; Harkavy’s suggestion that this is the Palestinian Talmud is 
probably wrong, as such a story, at least as it is quoted here, is not found 
there; some similar stories are found in the Midrashic literature. Whether the 
“Talmiid bené Rabbi’ is also some Midrash, as Bacher supposes, is more 
than I can decide. 
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The second (is this): the Creator said to Moses in the story of 
Sihon [Deut. 2.24]: ‘‘Contend with him in battle; Moses, 
however, did not approve of it and did the opposite of it, as it is 
said [ibid., 2.26]: “‘And I sent messengers out of the wilderness 
of Kedemoth unto Sihon king of Heshbon,” etc. The Creator 
realized the wisdom of his action and said to him: ‘‘O Moses, I 
shall withdraw My word and confirm thine.” Thus, the Creator 
learned this (wise and cautious policy) from him and applied it 
thereafter (in the Torah); as it is said [ibid., 20.10]: ‘““When 
thou comest nigh unto a city,”’ etc. I think this story is from the 
Talmud. Are there any other stupid and low things left that they 
do not attribute to the Wisest of the wise who [Dan. 2.21] “‘Giveth 
wisdom unto the wise and knowledge to them who know under- 
standing,’’ who granteth power to every mighty one, of whom 
it is said [Psalms 37.23]: ‘‘The steps of man are ordered by the 
Lord;’ [ibid., 147.5]: “Great is our Lord and of great power;’ 
[ibid., 147.10]: “‘He delighteth not in the strength of the horse.”’ 

What a multitude of sayings of theirs of this sort one might be 
able to enumerate! But I have limited myself to the enumeration 
of the above few in order to make clear their impiety and heresy, 
as well as the insolence of those of them who consider themselves 
men of tradition and defenders of God(’s true faith) inasmuch as 
(they think that) they are recipients from (men endowed by 
God with) prophecy. It will be sufficient for thee (to learn) what 
they say in the Talmud about Eliezer ben Hyrcanus:*3 A com- 
pany of scholars was debating the question as to what vessels 
become impure by coming near to an oven made of single pieces 
(of stone) and rings in such a way that the rings are laid one 
upon another, and between every two pieces there is a lump of 
clay, and between every two lumps of clay there is a gap; the 
question was, does such an oven cause impurity or not? All the 
scholars decided that it must cause impurity, but Eliezer did 
not think so. Whatever arguments he adduced they did not 
accept, until he had to perform miracles to prove (the correctness 
of) his opinion. In the first miracle the water that was running 
downwards turned back and ran upwards, but they did not 


63 B, M. 59a end and 59b. 
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accept it. In the second miracle a carob-tree moved several 
cubits from its place, but they did not accept that either. In 
the third miracle the walls of the college™4 building inclined, 
but they did not accept even this. When he saw this (obstinacy) 
on their part he called upon the heavens to bear witness in his 
behalf, and a heavenly voice,s—they mean by this the voice of 
the Creator—, resounded and said: ‘‘What have ye to do with 
Eliezer, the truth is with him!’ Thereupon Joshua ben Hanan- 
iah*™® stood up and beckoned to heaven... . 

. . . (Cant. 7.6]: ‘“The king is held in the curls (?).’’"7 Eliezer’ 
used this word in that sense in the elegy which they recite on the 
day of Atonement in (the prayer beginning with) ‘Thine is the 
earth and its inhabitants.’’ This is evidenced by his expression: 
“And the exalted hand held in the curl(?).’’®° Perhaps ithe 
expression used by him and by the Jews “The hand of God is 
manacled’’7° (originated in this way): this verse occurred to his 
mind and he derived therefrom his expression. 

What is more shameful than their saying in the Talmud :"7? 
‘‘Whosoever is overcome by passion let him put on black clothes 
and cover (his face) with black cloth and let him go to a place 
where he is unknown, and let him satisfy there his desire, lest 
he should profane the name of Heaven publicly.”’ By this saying 
they allow lewdness and adultery if one has only put on black 
(clothes) and gone to a place where he is unknown! 

They say in the Talmud”? that Metatron is the “‘little Lord” 
and that his name is like the name of his Master.73 Before him 
is an altar, the spirits of the righteous dwell near him and the 
souls of the scholars of the Talmud are sitting around him, while 


64 Read Horas (Bacher). 

165 by na, 

166 The text has erroneously: ben Levi. 

167 OMNI3. 

68 ha-Qalir? 

169 yn, Eliezer apparently interpreted the word as meaning “‘chain.”’ 

170 Read Abia. 

1m Hag. 16a. 

172 As Harkavy points out, this passage is found not in the Talmud, but in 
the above cited book ‘‘Alphabet of Rabbi Akiba.” 

173 Cf, Sanh. 38b. 
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the angels stand erect before them. He studies with them the 
Talmud and the Halakah. (At one time) they continued to study 
until they disagreed over the passage of the Scripture [Lev. 
13.4]: “If the bright spot be white.’’ They said that it is clean,"’4 
whereas the Creator said that it is unclean, but these souls 
around Him did not agree with Him. So He sent an angel to 
fetch the soul of Rabba ben Nahmani, as this Rabba was a 
learned and eloquent man. The angel, however, was not able 
to take his soul, for he heard him studying the Talmud; so he 
returned to his Sender and told Him the matter. The Sender said 
to him: “‘Appear before him unawares and set the trees around 
him in motion by means of a stormy wind, and as soon as he 
pauses take his soul.” He did so, and his*’5 soul ascended (to 
heaven) calling “‘clean, clean,” thus nullifying the Creator(’s 
decision) and supporting (that of) His opponents. Then the 
Creator said: ‘““They have prevailed over Me.’’ This resembles 
the story of Eliezer ben Hyrcanus which we have quoted above, 
(especially) the Creator’s words: ‘“‘My children have prevailed 
over Me;’ it contains just as many shameful and insolent things 
as that (story), or even more. They say that out of consideration 
for the soul of this Ben Nahmani?”® his body was not left for 
the dogs, but a leaflet was thrown down from heaven to the 
college of Sura (?)!77 in which there was written that Rabba ben 
Nahmani had been called away to direct the heavenly college. 
(The students) went around in the brushwood and thickets and 
in (other places covered with) vegetation until they [saw]*78 
birds and beasts of prey (watching) over his body. They lifted it 
up and went with it (to the burying place) and mourned for 
three days. But when they wanted to depart another leaflet fell 
down from the clouds in which there was written: ‘‘Whosoever 
will depart shall be anathematized;’’ so they resumed the mourn- 
ing for seven days more; then a third leaflet fell down (reading): 
“Depart in peace,” and they left him and went away. Thereupon 


74 Cf. B, M. 86a. 

75 i, e., Rabba’s. 

76 He died a martyr’s death. 

7 NTN ADD. 

778 Some verb like 18" is missing. 
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a stormy wind arose (threatening) to destroy the world, for he? 
desired that it should bring him*®* up into the heavens. An Arab 
asked: ‘‘What is it all about?’, and they said to him: ‘‘Ben 
Nahmani has been taken up into the heavens.’”’ Then het 
began to reprove the Creator saying: ‘‘Thou hast created Ben 
Nahmani and Thou hast taken his soul; wherefore, then, desirest 
Thou to destroy the world?’ Thereupon the wind ceased. Thus, 
in the beginning of (this) story we are told that Ben Nahmani 
declared the Creator’s opinion to be wrong and void, and that 
the Creator admitted that He was silenced by him and agreed 
that Ben Nahmani’s opinion is the right one and His, i. e., the 
Creator’s, the wrong one. In the latter part of the story we are 
told that the Bedouin quarreled with the Creator and reproached 
Him for wishing to do an unjust thing, and that the Creator 
desisted from doing what He wished to do! 

They say that the Creator observed a seven days’ mourning 
for Methuselah; for it is said [Gen. 7.10]: ‘And it came to pass 
after seven days, that the waters of the flood,”’ etc. 

They say?” that a man (of the heretics) asked Rabbi Ab- 
bahu'3 (a question) saying: ‘“Your God is a priest, since he said 
[Ex. 25.2]: ‘They shall bring Me a tax; if so, where did he 
submerge for ablution after He had buried Moses? If thou 
sayest that He washed Himself in water, then is it not said 
[Isa. 40.12]: ‘Who had measured the water in the hollow of His 
hand?’ Therefore the water (of the entire universe) would not 
cover Him up.’%84 Rabbi Abbahu replied: ‘‘He submerged in 
fire,’’*8s—they infer it from the passage [ibid., 66.15]: “For the 
Lord will come with fire,’”—“‘‘and this is (a kind of purification) 
allowed by the Torah, as it is said [Num. 31.23]: ‘Every thing 

179 i. e., Rabba ben Nahmani? 

180 i. e., his body? 

181 j, e., the Arab. 

182 Sanh. 39a. 

183 The text has erroneously ‘‘Rabba.”’ 

184 And ablution requires complete submersion. 

185 Qirqisani, perhaps purposely, ignores the most important sentence in 
Abbahu’s answer. Abbahu merely seeks to refute his (Christian) opponent by 


stating that the latter ought not to find a baptism in fire strange. He alludes 
to Matt. 3.11 [L]. 
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that may abide the fire ye shall make it go through the fire, 
and it shall be clean.” 

They surpass in nonsense and lying even the Christians. As a 
matter of fact the Christians rely in many of their doctrines upon 
nonsense and insolence, since persons who acknowledge and admit 
the truth of the Jewish religion never profess these doctrines. 
Therefore, when it became evident to them*™® that in their™§7 
translation of our (holy) books many changes and alterations have 
been introduced, their insolence prompted them to assert that 
the Syriac (!)18§ language is the earliest one. This is asserted on 
the authority of Cyprian'®? and others of his kind. But many of 
them argue that no changes or alterations have been introduced 
in the translation because the king Ptolemy*”® gathered seventy 
Jewish elders, placed every two of them in a separate room and 
commanded them to translate for him the twenty four books 
(of the Old Testament). After they had done so he collected the 
translations (of each pair), but found no differences between 
them. This is what they call “The translation’ of the seventy.” 
The Rabbanites confirm?” their?®’ story about it and call the 
king who sponsored it Talmai; only they say that the Creator 
instructed all of them to write the same, and that they (purposely) 
altered only ten passages and translated them not as the literal 
translation should be. Namely, (they translated): ‘‘God created 
in the beginning;’’4 “I will make man in an image and in a 
likeness;’’295 ‘‘Male and female created He them;’’!% ‘““And God 
finished on the sixth day and rested on the seventh;’’"” ‘‘In their 
selfwill they destroyed a feeding trough;’’!98 ‘And Moses took his 


186 i, e., the Christians. 
87 Read on. 
188 »yx99Db8! Read -nivde (the Greek)? 


189 »45)p. 

190 pyran, 

t9t 8958; one of the uncommon cases where this word means translation. 
192 Meg. 9a. 193 i. e., the Christians’. 

194 Cf. Gen. 1.1. 195 Cf. Gen. 1.26. 

196 Cf. Gen. 1.27. 197 Cf. Gen. 2.2. 


198 Cf. Gen. 49.6. 
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wife and his sons and mounted them on a carrier of men;’’!99 
“Not a valuable of theirs.’’°° Instead of “‘hare’’ (they wrote) 
“the small-pawed.’’?** (They also translated thus:) “‘And the 
sojourning of the children of Israel, who dwelt in Egypt and in 
all the countries;’’ ‘‘Which the Lord thy God hath divided to 
give light unto all nations.’’?°3 In such a way they attribute to 
the Creator falsification and inspiration of lies, which is the 
highest degree of corruption, since the inspirer and suggester of 
lies is the maker of lies and the maker of lies is a liar. Now here 
is one of the arguments that should be adduced against the 
partisans of anthropomorphism :?°4 if it had been the Creator who 
did it because the passages he caused to be altered were of a 
misleading?°s appearance and because He knew that this king 
would loathe these passages, if they should be translated for him 
literally, and would calumniate their (divine) author, then He 
would necessarily have changed all passages of this kind. For 
instance, if He had changed (the passage) [Gen. 1.26]: “In Our 
image and after Our likeness,’ because it implies anthropo- 
morphism, then He would necessarily have changed everything 
similar to this, e. g., [Gen. 9.6]: ‘‘For in the image of God made 
He man;’ also [ibid., 5.1]: ‘In the likeness of God made He 
him.’’ Yet they do not assert that they? changed these (passages, 
too). Likewise, He would necessarily have changed all Scriptural 
passages describing (God as a person) with limbs, like hand, eye, 
ear, and mouth. Which is more sensible, to alter (the passage) 
[Gen. 1.1]: ‘‘In the beginning God created,” in which there is 
absolutely nothing disgraceful or shameful, either in its exterior 
or in its interior, or the passage [Num. 12.8]: ‘“‘With him will I 
speak mouth to mouth,” which implies that God spoke to Moses 
with His mouth? What a multitude of (passages) of this sort may 


199 Cf, Ex. 4.20. 200 Cf. Num. 16.15. 

20t According to the tradition they did so in this case out of consideration 
for Ptolemy I who was surnamed ‘‘Hare” (Aayws). 

202 Cf, Ex. 12.40. 

203 Cf. Deut. 4.19. 

204i, e., the Rabbanites. 

205 Literally, ugly (Read: myiw). 

206 i. e., the seventy elders. 
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there be in the Scripture, which cannot even be counted and 
which are of a more misleading appearance than the above cited, 
e. g., [Isa. 1.14]: ‘‘I am weary bearing,” implying weariness with 
reference to God; or [Psalms 50.12]: “If I were hungry I would 
not tell thee,’ which implies hunger; or [{Isa. 43.24]: “Thou 
hast made Me to serve with thy sins, thou hast wearied Me with 
thine iniquities.’’ This is like what they say about the ‘“‘Correc- 
tions of the scribes;’’?°? we will mention it later. Furthermore, 
their lying is evident from the fact that we find these very 
passages, which they mention as having been changed and altered, 
(in the translation current) among the Christians in (a form) 
contradicting their assertions, i. e., in a form agreeing exactly 
with our (text), without any alteration. The proof for this is the 
fact that the Christians adduce against us this (very) passage 
of the Scripture [Gen. 1.26]: ‘In Our image and after Our like- 
ness’ in defense of their anthropomorphic doctrines. We shall 
mention this (again) in the course of our account, namely in our 
refutation of the arguments of the Christians. Likewise, the 
beginning of their (version of the) Torah reads: ‘‘In the beginning 
God created.’’?°§ The same applies to all that they say about 
them.?°? Is there any lie more weak,?*° absurd,?"" and useless? 
This is what prompted us to mention these opinions of theirs: 
Some of them, when asked about any of the things mentioned 
above, call it a slander; others assert that not all of the Rab- 
banites hold these opinions, but only a few of them do so. I 
have even been told that some of them assert that none of these 
things belong at all to the teaching of the Rabbanites, but that 
only (their) opponents manufactured them and shoved them 
in?” among the doctrines of the Rabbanites. But from now on, 
when they deny it before you and call you liars and impose 
anathemas and curses upon him who says so”%3 and upon him 


207 D451D pip'n. 

208 9") x92 po pa; but this is the Targum! The Syriac has '3) nwa. 
209 j, e., the Rabbanites about the seventy elders. 

210 T iterally, cold (7:8). 

21 Literally, meagre (Aix). 

212 N07. 

213 j, e., says that the Rabbanites hold such opinions. 
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who knows that the Rabbanites profess such doctrines and 
refutes (them) and tries to overcome?"4 (them), you will (easily) 
silence them with that (which is narrated above). 

It was my intention to refute here (at length) some of their 
above mentioned doctrines such as do not belong in the discourse 
on the laws, e. g., their belief in anthropomorphism, (their 
assertion) that the Torah (in its present form) is not the one 
brought down by Moses, etc., as well as to prove the falseness 
of their assertion that their doctrines are approved by the 
consensus of authorities, and that they are recipients (from men 
of prophecy). But I am postponing it until I shall dispose of the 
account of the differences of individual sects, so that the refuta- 
tion of their doctrines and of the doctrines of the other sects 
may proceed without interruption. 

They revere the Targum of the Torah so much that they 
assert that Onkelos the proselyte recited it from the mouth of 
Haggai, Zechariah and Malachi;7*5 they join it to the Torah of 
God and recite it with the Torah verse after verse. It contains 
absurdities which cannot even be imagined: e. g., he interprets 
(the word nvy) in [Gen. 49.11]: “Binding his foal unto the vine’’ 


as meaning ‘‘his city;’’ he translates [Deut. 23.18]: “There shall 
be no whore” as if it was meant by it that no woman of the 
_ daughters of Israel should marry a slave and no man of the 
children of Israel should marry a female slave; he translates 
[Ex. 12.48]: “No uncircumcised person shall eat thereof” as 
““No renegade? shall eat thereof; he translates [Gen. 28.21]: 
“Then shall the Lord be my God”’ as ‘“‘Then shall the word of the 
Lord be my God.”’ Nevertheless, he contradicts the Rabbanites 
in more than one thing: e. g., he says that Enoch died, while 
they all agree that he ascended to heaven and lives; he says 
that on means turtle doves, whereas they assert that it means 
a domestic fowl. 


214 Read 738). 

21s This is not true; Onkelos is said to have recited his Targum from the 
mouth of Rabbi Eliezer and Rabbi Joshua; it is Jonathan ben Uziel, who made 
the Targum Jonathan, who recited it from the mouth of these three prophets; 
see Meg. 3a. 

216 amywn; our text of the Targum has tone dxaw 32 55. 
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CHAPTER V 


ACCOUNT OF THE DOCTRINES OF THE SAMARITANS WHICH 
ARE DIFFERENT FROM THE DOCTRINES OF THE 
ENTIRE PEOPLE (OF ISRAEL) 


The Samaritans do not recognize any prophet except Moses and 
Joshua and do not acknowledge any book of prophecy except the 
Torah and the book of Joshua.” They do not recognize (the 
sanctity of) Jerusalem and their prayer is (directed) towards 
Shiloh (!).2*8 They offer sacrifices down to the present day. They 
have a priest who does not mix among them and does not inter- 
marry with them,?’? according to what we have been told. They 
do not mix with, nor come near to, any person (of another faith), 
and if any person who is not one of them comes near to them 
they wash themselves. It is said that they reckon the beginning of 
months by a (system of) intercalation which is supposed to be the 
“intercalation of Jeroboam.” It is also said that when a garment 
of theirs becomes (ritually) unclean, they put it in a vessel, 
e. g., an earthen jar, close the vessel and submerge it in water; 
thereupon they consider the garment clean, although the water 
never moistened it; they think that in such a way they carry out 
(literally) the command of the Scripture [Lev. 11.32]: ‘It shall 
be put into water.””?° They consist of two factions, one called 
Kushan, the other Dustan.”* One of these factions does not 
believe in future life.2? They have altered some words in the 
text of the Torah,”3 e. g., they read [Ex. 20.18]: ‘“‘And all the 
people heard the voices;” they read [Gen. 4.8]: “And Cain said 


217 Of course, the Samaritan book of Joshua has nothing to do with the 
Biblical book of the same name. 

218 Sic! Read 03? 

219 i, e., probably, with families not of priestly descent. 

220 Inasmuch as the Biblical command does not expressly say that the water 
should moisten the cloth. 

2211. e., the Dositheans. 

222 s~ynbx; how Harkavy could come to translate this word as “festivals” 
I do not know; did he consider the word an arabization of the Hebrew Wine 
But this is hardly likely. 

223 Cf. Sota 33b. 
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to his brother Abel: Come, let us go out in the field.”’ As for 
other things (of this sort), we shall mention some in our account 
of the doctrines of Isma‘il al-‘Ukbari. 


CHAPTER VI 


ACCOUNT OF THE DOCTRINES OF THE SADDUCEES, 
WHICH ARE AS FOLLOWS 


For example, they prohibit divorce, although it is declared (by 
the Scripture) to be permissible. Also they make all months of 
thirty days; perhaps they rely in regard to this upon the story 
of Noah.?74 They exclude the Sabbath from the number of the 
days of the feast of Passover, and observe the feast for seven 
days in addition to the Sabbath; likewise, in regard to the feast 
of Tabernacles. They probably imagine that it necessarily follows 
from the passage of the Scripture [1 Kings 8.66]: ‘On the eighth 
day he sent the people away;” here the eighth day can be only 
the twenty second (of the month), but if the Sabbath is excluded 


from the number of eight days, the eighth day becomes the | 


twenty third. Daiid ibn Marwan al-Muqammis”5 treats (in one 
of his works) of some of their doctrines; we shall mention them 
at the end of the following chapter. 


CHAPTER VII 
ACCOUNT OF THE DOCTRINES OF THE MAGHARIANS 


The Magharians fix the beginning of months by the appearance 
of the new moon. They adduce certain reasons in support of this 
(method); we shall mention them when we come to the discourse 
on the beginning of months and its indications. It is said that 
there are among them some who think that laughter is unlawful. 
Their interpretations of some passages in the Scriptures are 
altogether improbable and resemble foolish talk. Daiid ibn 
Marwan al-Muqammis says in one of his books that the Sad- 
ducees ascribe corporeality to God and understand all the 

224 The comparison of the passages Gen. 7.11; 8.3; and 8.4 seems to prove 


that five months made out 150 days, or 30 days a month. 
228 About him see below, Chapter VIII. 


ep 
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Scriptural descriptions of Him which imply anthropomorphism 
in their literal sense. The Magharians are said to be opposed to 
this, i. e., they do not profess anthropomorphism; yet they also 
do not take these descriptions (of God) out of their literal 
meaning, but assert instead that these descriptions refer to one 
of the angels, namely to the one who created the world. This 
(opinion) is similar to the view of Benjamin al-Nahawandi which 
we shall explain later. As for Boethus who was, as we said above, 
the companion of Zadok,” he used to say that the feast of 
Pentecost must fall on Sunday only, just as our coreligionists say. 


CHAPTER VIIla 


ACCOUNT OF JESUS, AND EXPOSITION OF THE TEACHING OF THE 
CHRISTIANS, INCLUDING THAT WHICH DAUD AL-MUQAMMIS 
SAYS ABOUT THE ORIGIN OF THEIR TEACHING 


The Jews differ greatly in regard to Jesus. Some say that He 
claimed to be a prophet, and some deny it. As for the Rabbanites, 
they mention this in the Talmud (section) ‘Héleq;’’” they 
admit that he performed miracles, but assert that he did it by 
means of magic and by (invoking) the secret name (of God).??8 
As for Benjamin (al-Nahawandi), I was told that he said that 
five Jewish men (fraudulently) claimed to be prophets, one of 
them being Jesus. He said: ‘To them refers the passage of the 
Scripture [Dan. 11.14]: ‘Also the rebellious sons of thy people 
will lift themselves up to establish the vision, but they will 
stumble.’”’?? As for some of the Karaites,?3° they say that Jesus 
was a righteous man and that his way (of teaching) was the 
same as that of Zadok and Anan; but the Rabbanites went 


226 Cf, Abot de-Rabbi Nathan, chapter 5. 

227 Cf. Sanh. 107b in uncensored edition. 

#8 For the alleged acquaintance of Jesus with magic cf. Shab. 104b, and 
Rashi ad locum. See also Herford, Christianity in Talmud and Midrash, pp. 
54-56. 

#9 The well-known Karaite scholar Japheth ben Eli, in his (MS.) commen- 
tary to this passage (quoted by Harkavy, p. 258), refers this passage to the 
pupils of Jesus. 

230 So MS. A; MS. B reads: As for the opinion of (all?) the Karaites, 
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after him until they killed him, just as they sought also to kill 
Anan, although they could not do it. This is their way with 
everyone who attempts to oppose them. 

Jesus forbade divorce, just as the Sadducees did. 

As for the religion of the Christians which they profess 
to-day, it was Paul who introduced and established it. He was 
the one who invested Jesus with divinity, and he claimed to be a 
prophet ordained by his lord Jesus. He?3* did not make any 
(new) laws at all, and he did not declare anything to be obligatory. 
He asserted that religion consists merely of humility. Therefore, 
they assert that their fasts and prayers are not obligatory, but 
are only a matter of free will. He did not prohibit any kind of 
food at all; on the contrary, he permitted all animals, from the 
gnat to the elephant. 

As for the religion of the Christians which they profess 
to-day, it is outright heresy. E. g. they say that the Creator is 
one substance in three hypostases; that He is one in three and 
three in one, for, according to them, He is living and knowing; 
but life and knowledge are two qualities of the substance, 
therefore the substance is one hypostasis and the two qualities 
are two hypostases, together three hypostases. They assert that 
Jesus is the Messiah who was predicted by the prophets and 
whose advent was promised by them; that he is one of the 
three hypostases, and that the three hypostases are Son, Father, 
and (Holy) Spirit; the Son is Jesus who is divine and human, 
for the Creator who is the substance personified Himself in him. 
This is all that they say, though they differ among themselves in 
particulars.?32 They assert that the Temple referred to by the 
prophets as going to be built and restored, i. e., the one seen by 
Ezekiel (in his vision), is the one built by Zerubbabel, and there 
will be no other; also, that all the announcements made by the 
prophets have (already) been carried out and have come to pass. 

The modern Christian philosophers assert that the laws of the 
Torah were given to the children of Israel only because of (God’s) 
wrath; and that they have chosen these laws for themselves only 


231 Probably Jesus, not Paul. 
232 byands »p ppdondnds om; the translation is uncertain, 
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on account of their resemblance to the laws of the Sabians. 
This was due to ,the fact that they became accustomed to the 
ways of the Egyptians during their sojourn with them, these 
ways being akin to the ways of the Sabians. According to them, 
the doctrine of the Creator being a substance in three hypostases 
was a secret not revealed by God to anyone of the predecessors 
(of Jesus), since the minds of men at that time were unable to 
comprehend it; but when Jesus came and there arose (a generation 
of) men able to comprehend it with their minds, this doctrine 
was revealed and taught to them. They assert that the word of 
God is as old as He is; here is one of their main arguments in 
support of this: John says in his Gospel, which is one of the four 
Gospels: ‘In the beginning was the word, and the word was with 
God, and God is the word.’’?33 Aside from this, they base their 
claims upon some ambiguous passages in our Scripture;?34 we 
shall mention their arguments, together with our refutation of 
them, later, namely after we will have refuted their doctrine 
from the point of view of pure reason. 

Here is what Daiid ibn Marwan al-Raqqi’3s relates about the 
origin of the Christian religion. Daitid ibn Marwan al-Raqqi, 
known as al-Muqammis, was a philosopher. Originally a Jew, 
he was converted to Christianity in Nisibis through the agency of 
a man named Nana. This Nana was greatly honored among the 
Christians, for he was an accomplished philosopher and practiced 
surgery. Daiid al-Muqammis was his pupil for a great many 
years; he learned thoroughly the origins of Christianity and its 
mysteries and mastered philosophy. But (afterwards) he com- 
posed two books against the Christians in which he attacked 
them; these two books are well known. He also translated from 
among the books and the commentaries of the Christians a 
commentary on Genesis, called ‘‘Book of creation’’?3° and a 
commentary on Ecclesiastes. 

Daiid ibn Marwan says: When the Christians could not find 
in the Gospels any decisive regulations about certain things, they 


233 An exact translation of John 1.1. 

2341. e., the Old Testament. 

23s About him see Steinschneider, Arab. Literatur der Juden, p. 37. 
236 Hp»bsbx anna =Teéveors. 
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claimed that Paul and Peter—who is the Jew Abba Saul the 
fisherman?37—laid down for them laws and regulations found 
neither in the Gospels nor in the Torah, excepting those concern- 
ing Sabbath;?3° and that these two men commanded them to 
obey these laws, saying that these laws were divulged to them 
by Jesus. They made decisions and passed judgments according 
to these laws (for some time). At the time, however, when the 
regulations laid down by Paul and Peter were no longer sufficient 
to provide for their needs, (a company of) bishops assembled in 
the city of Nicea and laid down for them (new) regulations in 
addition to those of these (two men). These new laws were 
accepted and became the standard authority; but there is no 
mention of them é¢ither in the Torah, or in the Gospels, or in the 
Canon of Peter and Paul. The Christians believe them to be the 
laws of God and pass judgment according to them, yet there is no 
(divine) authority back of it.?39 (Datid) says: Whoever examines 
them knows it. Nor was it only these three hundred and eighteen 
bishops who laid down for them such regulations; on the con- 
trary, various authorities had made similar prescriptions; and 
they?4° took their direction from whichever of them they wished. 
He says: The reason for this is that their Gospels . . . to accept 
the opinion of anyone who has his own opinion, even without 
(requiring) any proof from the Gospels. These bishops were at 
the time of Constantine the Leprous,?* son of the innkeeper 
Helena.?# It was he who introduced the (symbol of the) cross 
and built (many) churches; he killed Arius because the latter 
asserted that the Messiah is created. These are the men who 
established the (Christian) religion. They do not consider lawful 
any prayer, sacrifice, or worship, except the (form of worship) 
ordained by these men, together with (the duty) to keep con- 


237 Sic! Cf. Jellinek’s Bet ha- Midrash, V1, 156, line 4. 

238 The meaning of this exception is not quite clear to me. 

239 on 9° 0°41; the translation is not certain. 

240 i. e,, the Christians. 

24t poanbs! 

24 Read ipawox; St. Helena was a Ilavddxera (stabularia); the form 
»xb°1 is Very strange on account of the ghain for the spiritus asper. Graphically 
the gimel may be a misrestoration of a half-obliterated hé. 
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stantly in mind (the fact) that these men have laid down a 
certain code of rules regulating this (form of worship).?43 

Account of (the doctrine of) the Trinity and incarnation. 
They say that... 

. . . [Mark?]?44 mentions his ancestors but does not give his 
(full) genealogy; so also John; they (both?)?45 mention the 
ancestors listed by Matthew and those listed by Luke. But this 
reveals an enormous discrepancy between these four (Evangel- 
ists). Namely, Matthew counts from the earliest to the latest and 
says: Abraham, Isaac, Jacob, Judah, Perez, Hezron (and so 
forth), in a natural line, until he comes to David; then he omits 
Nathan, to whom Luke traces (the lineage), and continues: 
Solomon, Rehaboam, Abiah, Asa, Jehosaphat (and so forth), 
listing the part of the earlier lineage mentioned by Luke,?* and 
the genealogy of Joseph who sought the Mother of Jesus in 
marriage. Luke, however, lists the Biblical?4 line, i. e., from 
Joseph to Adam, and then also Hailai son of Matath son of Levi 
son of Malki son of Joseph son of Matetha son of Amos son of 
Nahum son of Kislai son of Nagid son of Maat son of Shimei son 
of Joseph son of Judah, and the further lineage. Thus, Matthew 
traces his genealogy from Solomon son of David to Jacob, whereas 
Luke traces his genealogy from them?4® to Nathan son of David. 
In such a way this lineage in both Gospels is not that of Jesus 
but that of Joseph who sought the Mother of Jesus in marriage. 
So here are three discrepancies: first, the disagreement of the 
two lineages; second, both are of Joseph (not of Jesus); third, 
according to the Gospels, the Mother of Jesus was engaged to 
Joseph and he did not come in unto her, but found her to be 
pregnant from the Holy Spirit, as Matthew and Luke say. On 

243 The translation is free; the Arabic is very clumsy; perhaps some words 
have fallen out. 

244 The translation of this paragraph is uncertain in many places, due to 
the lacuna at the beginning. 

245 119987 is plural, but it cannot possibly refer to anyone except Mark and 
John, as far as it appears from the context. Plural for dual in colloquial Arabic 
is, of course, quite common. 

246 *nm is apparently a lapsus calami for xpvd. 

247 H9DIDNION. 

248 i, e., from the above line: Hailai son of Matath, etc. 
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the other hand, we cannot find any mention whatever of Hailai, 
Jacob, and Matath, either in the twenty four (books of the Old 
Testament), or in the Jewish tradition,?4° and they are not known 
in genealogy. But the Christians fraudulently assert that Hailai 
was a man of them and the son of Nathan son of David, and 
that he was an (uterine) brother of Jacob son of Nathan, who 
was born to his?5° mother from Solomon;?** that Hailai died 
without issue, so: that his uterine brother Jacob came in unto 
his wife to establish an offspring for him. Thus came Joseph 
who was in such a way a son to both men: to Jacob by nature, 
and to Hailai by the law of the establishment of an offspring (for 
the dead brother). This is the statement of Daiid ibn Marwan 
al-Mugammis; I have quoted it literally?5? in order that the 
absurdity and weakness of the doctrines of the Christians might 
become clear, in fact too clear and evident to require any detailed 
explanation. 


CHAPTER VIIIb 


REFUTATION OF THE DOCTRINES OF THOSE WHO CLAIM 
THAT JESUS SON OF MARY WAS INVESTED WITH 
PROPHECY AND PERFORMED MIRACLES 


As for the followers of Jesus and those who believe in him, i. e. 
the Christians and no others, they attribute to him divinity, 
according to the information that reached us. The master of the 
Moslems,?53 at the time he announced his claim to prophecy, 
had his attention drawn to the unanimous belief of the Christians 
in the miracles of Jesus. But since he was no person accustomed 
to research and speculation, who would investigate the origin of 
Jesus’s history, he acknowledged his miracles so as not to injure 
his own plans; for he feared lest he, too, should be called an 
impostor, if he should disavow it, as it happened in the case of 


249 nynpws (so MS. B; MS. A has the arabicized form nynp), literally hearsay 
(ysoo) is the Talmudic xnnynv. 

250 i. e., Hailai’s. 

2st by levirate? 

252 anm oy. 

253 i. e., Muhammad the prophet. 
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Abia ‘Isa al-Isfahani, whose story we have mentioned above. 
Therefore, although he did not yield to the Christians in regard 
to the recognition of Jesus’s divinity, he, too, invested him with 
prophecy and also agreed with the Christians that he was born 
of no (mortal) father. In arguing in favor of Jesus’s prophecy 
the Moslem theologians say: ‘‘We see that the Christians are 
sO enormous a multitude that their number cannot even be 
computed; is it not reasonable that we should agree with them? 
Now, they assert that they have a tradition from their ancestors 
to the effect that Jesus son of Mary performed miracles, like 
reviving dead and restoring the sight of blind, etc., the like of 
which cannot possibly be performed unless by the direct inter- 
cession of the Lord of the worlds and by the hand of a (true) 
prophet. If this is so, then it is evident that Jesus was a (true) 
prophet sent from God.’ They say furthermore: “If someone 
should object to this, saying: ‘But all those who have transmitted 
the traditions about Jesus’s miracles have also transmitted 
(the doctrine) that he is divine and is one of the hypostases which 
constitute God, and that God personified Himself in his body; 
if they are to be trusted in regard to their tradition about his 
miracles (they are to be trusted also in regard to their traditions 
about Jesus’s divinity),’-—we shall reply: Thy objection is null 
and void, inasmuch as it?54 has no connection with our argument. 
Their tradition about Jesus’s miracles is based solely upon the 
accounts of eye-witnesses, whereas the doctrine of (Jesus’s) 
divinity is merely a matter which they derive by reasoning, 
analogy, and arguments produced by speculation. Thus the 
latter doctrine is not of the same nature as a fact ascertained by 
the testimony of eye-witnesses. Therefore, when we ask the 
Christians what is the proof (for their assertion) that Jesus 
performed signs and miracles they answer: ‘(It is true) for we 
have received it by tradition from our ancestors, generation after 
generation, to the effect that those who lived in his?55 time 
witnessed him performing it in their presence.’ But if we ask 
them to prove that this?*° is one of the attributes of God (and 
254 Read nS7Ny). 


2551. e., Jesus’s. 
386 i, e,, performance of miracles. 
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that Jesus is for this reason divine), they do not mention any 
tradition or any testimony of eye-witnesses, but derive this 
doctrine merely by analogy and reasoning.’’ To this I wish to 
answer thus :757 Verily, you have misinterpreted the objection and 
diverted it from its (real) meaning, since that which you have 
just mentioned is not the (actual) objection proffered against you. 
But what was (really) said to you (is this): All those who have 
handed down the traditions about Jesus’s miracles, i. e., the 
Christians, assert that the four disciples, i. e., Matthew, Luke, 
Mark, and John, were also prophets and have also performed 
signs and miracles. They claim the same also for Paul, namely 
that he was a prophet and that Jesus invested him with prophecy, 
furnished him with signs and miracles and sent him out (to 
preach); that it was he who converted the majority of the 
peoples, e. g., the Greeks, and others, to the Christian faith. 
Now those who witnessed the miracles of Jesus (are merely a 
very small group, since) Jesus lived only in Syria, whereas Paul 
visited the land of the Greeks and made a circuit of many (other) 
lands inviting the people (to become Christians); he used to 
perform miracles wherever he came, bringing the people under 
his influence in such a manner that they embraced the religion he 
was preaching to them. The traditionists of Paul are more 
numerous than the traditionists of Jesus. In fact, it was Paul who 
proclaimed the doctrine of the Trinity and announced that the 
Creator is one substance in three hypostases, Father and Son and 
the Spirit of God, and that Jesus is the Son of God and His sign, 
being one of the hypostases. Therefore, if the tradition of the 
Christians about Jesus’s miracles is correct and they are to be 
trusted in it, then they are necessarily to be trusted also in their 
tradition about Paul’s miracles. Moreover, the (tradition about 
the) miracles of Paul should, then, be (considered) even more 
trustworthy, since, according to the above statement, the number 
of the traditionists who handed it down is twice the number of 
those who transmitted the tradition about Jesus’s miracles. It 
this is so, then the prophecy of Paul is beyond doubt and what- 
ever he said is true; but then his doctrine about the Trinity and 


287 ob Sxpi; something like aynods 45x» is to be understood. 
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about God being one substance in three hypostases is also a 
true and good doctrine! 

If, however, they say: ‘‘But how is it possible that the doctrine 
of the Trinity should be true, as long as it is contrary to reason?”’, 
we shall answer: If so, then the man who taught it could not 
have been a (true) prophet or have performed miracles; it is 
also evident, then, that those who have transmitted these 
traditions about him are men upon whose testimony one cannot 
base any arguments; also, that those who assert that many 
people have witnessed these miracles and that the argument is 
based upon their testimony are evidently not speaking the truth. , 
But if it is evident that those who attribute performance of 
miracles to Paul are liars, it is even more evident that those who 
attribute the same to Jesus are also liars, since they are much 
fewer in number. Thus we have shown that the doctrine of those 
who attribute prophecy to Jesus is false; but if the prophecy of 
Jesus and of others whom Abii ‘Isa al-Isfahani invested with it 
is proved to be false, then his own claims to prophecy must also 
be unfounded. 

If, however, the Moslems will let alone?5’ the traditions of the 
Christians, while arguing in favor of Jesus’s prophecy, and will 
return to their statement that they believe in it merely on the 
basis of the words of their master, whose own prophecy is beyond 
doubt,”5°—in fact, the modern Moslem theologians assert even in 
regard to Moses that they believe in his prophecy on the sole 
basis of the statements of their master, but not at all on the basis 
of the Jewish and Christian tradition, although this is in contra- 
diction with the opinion of their older theologians, like Abi 
‘l-Hudhay] al-‘Allaf?°° and Ibrahim al-Nazzam2* and others. 


288 The text seems to be corrupt; something like isinnybs podonds Jan must 
have stood in the original. 

259 A]l-Qirqisani does not finish the phrase. 

260 Abii ‘l-Hudhayl Muhammad ibn al-Hudhay] al-‘Abdi al-‘Allaf (‘‘the fod- 
der-merchant’’) was one of the foremost thinkers of the Mu‘tazila school, ca. 
A. H. 135-226, i.e. A. D. 752/3-840/1. 

2 Abi Ishaq Ibrahim ibn Sayyar al-Nazzam (‘‘maker of pearl-strings’’), 
a contemporary of the above thinker, died A. D. 845. Cf. Horten, Die philos. 
Systeme, 1912, pp. 189-241. 
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There were two reasons which forced the modernists to seek 
refuge in this theory. First, their reluctance to engage in dispute 
with the Jews, who insist that if they? admit that the Jewish 
traditions ought to be studied and can be adduced as authority 
for arguments, they must also admit that their?®s tradition about 
the perpetuity of the Torah**4 is also true, granting in such a 
way that the statement of their master (in this respect) is false. 
Secondly, their master asserted that he is mentioned in the 
Torah and that Moses foretcld his coming. We all, however, 
say that this is not true, since we do not find it in the Torah. 
This forced them to deny the fact that hes himself recognizes 
(the holiness and authority of) the Torah, since he calls it and its 
people? to witness in his behalf in more than one place of his 
book.” We have dealt with this question in detail in our book 
which we have written against them. They even say: ‘The 
Torah which you have*®’ is not the genuine original Torah, and 
the man Moses in whom you believe is not the same man as the 
one in whom we believe.’’ When we ask them: Why do you think 
so? they answer just as we expect them to, their reply consisting 
of the very thing we blame them for; they say: ‘‘Because the 
true prophet Moses is the one who foretold (the advent of) 
Muhammad, and the true Torah is the one in which this is 
written. As soon as you say that in the Torah which you have 
this is not written, and that the man Moses in whom you believe 
has not foretold it, we learn that this Moses and this Torah are 
not the (true) ones.’’ Yet in such a way they contradict, as we 
have shown above, their own principles and make their own 
master a liar, inasmuch as he declared this Torah to be true 
and called its people to witness in his behalf in many places 
(of the Koran). In addition so that they reject the evidence of 


262 i, e., the Moslem theologians, 

263 i. e., the Jews’. 

264 Muhammad and later the Moslem theologians asserted that the Jews 
have made changes in the original text of the Torah as given on Mount Sinai, 
and that therefore the Torah is no longer authoritative and is superceded by 
the Koran. 

265 i, e, Muhammad. 266 i. e,, the Jews. 

267 1, e., the Koran. 268 Read 0D°"PN. 
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(uninterrupted) succession (of authorized leaders) and assert that 
the Creator neglected mankind from the time of the cessation 
of prophecy until the advent of Muhammad, leaving mankind 
without any (legal) authority or commands or prohibitions; for 
inasmuch as before Muhammad there were no (authoritative) 
traditions from (true) prophets, excepting the traditions of the 
Jews and the Christians, which according to them are unfit 
to be adduced as authority, there was (during that time) no 
(legal) authority or (authoritative) traditions from (true) proph- 
ets. Some of them are thereby compelled to assert that (during 
that time) people used to guide themselves in religious matters 
by their own judgment only. But we have already shown in 
the fourteenth chapter of this part that this doctrine is false 
and that it leads to (complete) abrogation of prophecy. We have 
also shown in the preceding chapter, in a way that will convince 
anyone who would examine our arguments, that the prophecy of 
their master is untrue from more than one aspect. 

In regard to their assertion that ‘‘Moses in whom they”? 
believe is not the true prophet Moses,’’ the following story that 
has been told to us on their own authority ought to be recited 
to them: We have been told that a company of people was 
present at a reception held by one of the caliphs, say al-Ma’miin?7° 
or any other, and the caliph issued in their presence a certain 
order; later they went out and separated. After a while they met 
in a certain place in a certain country and some of them said to 
the others: ‘‘Do you not remember that we have been on such 
and such a day of such and such a month in the year so and so 
in Bagdad at a reception held by the commander of the faithful 
‘Abd Allah al-Ma’miin, son of Hariin al-Rashid, father of Mu- 
hammad al-Amin son of Zubayda, and that he issued such and 
such an order?” The others, however, said: ‘“We certainly have 
been present on that day, as you say; but as for the order which 
you assert he issued, he never did so; moreover, he issued an 
order exactly to the contrary, namely thus and thus.’ Is it to 
be inferred from this answer and from the fact that the 


269 i. e., the Jews. 
270 A, H. 198-218, i.e. A. D. 813-833, 
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two parties disagree and that each party claims the opposite?” 
of what the other does that the commander of the faithful 
‘Abd Allah al-Ma’miin, son of Hariin al-Rashid, father of 
Muhammad al-Amin son of Zubayda, to whom each party 
ascribes whatever it ascribes, is not one and the same person? 
Or??? is it rather merely evident that one of the parties is wrong, 
attributing to him something he never said? Even if they should 
assert that this case is not the same as the case (of Moses), 
the matter is so perfectly clear, that there is no need whatsoever 
to argue with them, since there is no one else (but Moses) known 
on earth whom all these facts and descriptions would fit. If, 
however, they should admit that both cases are alike—in fact 
it cannot be otherwise—and that the only trouble is that one 
of the parties attributes to him something he never said, we 
would say: This is what we also say, namely: there was at such 
and such a time, during the reign of (king) so and so a man from 
the descendants of Jacob, who was also called Israel, and from the 
tribe of Levi, called Moses son of Amram; his brother was called 
Aaron, and his sister Miriam. God spoke to him from the thorn- 
tree and sent him to Pharaoh and to the children of Israel with 
wonderful signs, e. g., the transformation of his staff into a 
snake, the whitening of his hand, the transformation of the 
water (of the Nile) into blood, the crossing of the (Red) sea, and 
all the other miracles mentioned in the Scriptures. God com- 
manded him to?’3 enjoin upon the children of Israel the observ- 
ance of the Sabbath and abstinence from work on that day, the 
eating of unleavened for seven days, the (rite of) circumcision, 
etc. All these particulars (of the story of Moses) you grant us 
without contradiction. Then, we say that he laid down a perma- 
ment (code of) law; you assert (in addition to that) that he foretold 
the advent of a certain man. Now does this assertion (of yours) 
imply that the one we were speaking about is not the same as 
the one you believe in? Or does it rather imply that one of us is 
attributing to him something (which is not true), either we or 
you? There is no other way out of this, and in this very fact?74 


271 Read wo 4X. 272 Read 1s. 
273 Read x. 274 Read m5. 
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lies the destruction of this newly invented doctrine and the 
confirmation (of.the fact) that Moses in whom we believe is the 
same man as the one they acknowledge, and that one of the two 
parties has been ascribing to him something which is not true. 
Now it is impossible that we should be the ones to make the false 
statements, since we are dispersed and scattered from the East 
to the West, and it is impossible that we all should (secretly) 
agree to deny that which is (supposedly) recorded in our (Holy) 
books.?75 If they say: ‘‘But it is the same case with ourselves, for 
we also are scattered from the East to the West, and it is im- 
possible that we all should be liars,” we shall answer: You do 
not lie in quoting the words of the man who said so; it is only 
that you quote the words of a person who made it up himself to 
impress (upon others) the truth of his own affair. If they turn 
again to false and artificial interpretations (of passages in the 
Old Testament), there has been enough of it already, so there 
is no need to add to it any more. 

Thus, the doctrine of Abii ‘Isa al-Isfahani and his claim to 
prophecy have been shown to be false, as well as the (claims to) 
prophecy of the two men?” whom he acknowledged (as true 
prophets). As for Yudghan, i. e., the (so-called) ‘‘shepherd,’’277 
who also pretended to be the Messiah, there is no reason to 
bother with him, since his affair is too clear and evident to need 
any mention. 

We shall now turn to the refutation of those of the followers 
of Anan who believe in metempsychosis. 


CHAPTER [X 
ACCOUNT OF THE DOCTRINES OF THE QARA‘IANS 


The only thing we know positively about their doctrines is that 

they use utensils of gourds. We do not know what their reason 

for it is. But judging by some other things that we have heard 

about them we think that it is possible that they agree with the 

Samaritans in regard to the impurity they may contract by 
275 i. e. the advent of Muhammad. 


276 Jesus and Muhammad. 
277 Read *yxnby; cf. Harkavy, p. 284, lines 12-13. 
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coming in contact with any man (not of their creed); perhaps 
they think also that at the present time there is no possible 
purification for one who has come in contact with a dead body,?’8 
due to the lack of (ritually clean) water of purification,?”9 and 
that all utensils touched by the hands of any man (not of their 
creed) are (forever) unclean; probably this is why they use 
utensils of gourds, for they themselves manufacture them for 
their own use. What confirms this conjecture is the fact that some 
theologians say about them that they never put anyone not of 
their creed in charge of anything pertaining to their sowing or 
harvesting; this is strange, too, and we do not know what their 
reason for it is. It is also said about them that they rest both on 
Sunday and on Saturday; this indicates that they incline to 
some extent towards the doctrines of the Christians. This is all 
I could find out about their doctrines; I have seen some of it ina 
book by one of the theologians, containing an account of (various) 
religious systems. I used to think that the Qara‘ians appeared 
after Jesus and the Christians, until I had my attention drawn 
to a book by Daiid ibn Marwan al-Mugammis, entitled “Book 
of fierce attack,’’?8° in which he says that the religion of the 
Christians is a combination of that of the Sadducees and that 
of the Qara‘ians; this indicates that the Qara‘ians existed before 
the Christians. Inasmuch as I thought that the Christians 
appeared first I let the account of them precede the account of 
the Qara‘ians. 


CHAPTER X 


ACCOUNT OF THE DIFFERENCES BETWEEN THE RABBANITES 
OF SYRIA AND THE RABBANITES OF BABYLONIA 


The things in which they differ are about fifty in number; it is 
unnecessary for us to mention all of them; we wish only to 
mention the most important of them, such as cause each party 
to accuse the other of heresy, because it follows a different rule, 


278 Apparently they thought that all non-Qara‘ians are as unclean asa dead 
body. 

279 717) 1D. 

280 4nqxebx anno; the above is Bacher’s translation. Professor Torrey suggests 
the translation of the title as ‘‘Book of earnest purpose.” 
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since the differences existing between both parties are not 
inferior (in importance) to those existing between them both on 
one side and the Karaites and Ananites on the other. This also 
refutes their assertion that they are holders of the (true) tradition 
and that their customs come down directly from (the men 
endowed by God with) prophecy. Before we list their differences 
we shall mention their own words about it. 

The School of Hillel and the School of Shammai differed in 
(many) things; in some cases whatever the School of Shammai 
made weighty the School of Hillel made light, in others whatever 
the School of Shammai made light the School of Hillel made 
weighty. The Rabbanites say?® that whoever practises according 
to the aggravations of the School of Shammai and the alleviations 
of the School of Hillel is a sinner; so is also a person who practises 
according to the alleviations of the School of Shammai and the 
aggravations of the School of Hillel; but the right way is to 
practise according to one of these systems (only), both in its 
aggravations and its alleviations, and whosoever inclines entirely 
towards one of these systems is praiseworthy. Even if their 
wickedness were evident from this passage only, it would have 
been sufficient; for they declare two contradictory systems to be 
both true and say that whoever adheres to (either) one of them 
pursues the right course! 

One of their differences is that the School of Shammai forbids 
the killing of insects on the Sabbath,?* whereas the School of 
Hillel permits it; the later (authorities), however, say: ‘‘The 
rule is according to the School of Hillel.” 

They differ also in the interpretation of the expression 
[Ex. 22.4]: “The best of his field :’’?83 some say that this refers to 
(the field of) the one who suffered the damage, and that it is said 
“The best of his field” for the reason that in the fields and vine- 
yards there are found thorn-trees as well as (good) crops, many 
plants of the kind of fire-wood and alfalfa-grass as well as good 
ripe fruits. Therefore, it is ruled that if anyone lets his cattle 
go free, and it “eats up” the choice of it he should be obliged to 

28: ‘Er, 8b below. 
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refund?*4 the exact equivalent of what it ate up?85 and damaged. 
In such a way the expression ‘“‘the best’”’ should be connected 
with the preceding, i. e., “If it eats up the best of his field,’ 
“he shall pay’”’ being an independent sentence. Others say that it 
refers to (the field of) the one who(se cattle) caused the damage. 

Another difference between the people of Syria and the people 
of Babylonia is that the people of Syria require for a virgin two 
hundred dirhems as dowry, and for a widow one hundred dirhems. 
The people of Babylonia fix the dowry at twenty five dirhems.?*% 
It necessarily follows that the people of Syria should consider the 
marriages of the people of Babylonia unlawful, since the latter 
do not furnish the required dowry in full. Or, if such a marriage 
is lawful, there should be no fixed amount of dowry; then what is 
the meaning of ‘“‘two hundred dirhems?”’ In fact what they say 
in the Mishnah contradicts the dowry regulations of both parties, 
namely: ‘“‘One may betroth a wife with a small coin or an equiva- 
lent of a small coin.’’?*” Now if it is allowed to betroth a wife by a 
single small coin, is it not clear that any dowry is thereby abol- 
ished, whether of twenty five (dirhems) or of two hundred, or 
any amount whatsoever? 

The people of Babylonia do not allow a woman, whose 
husband died while she was nursing at the breast, to remarry 
before the expiration of two years; the people of Syria allow 
her to remarry after the expiration of eighteen months. It follows, 
then, that a child born to her?** should be considered illegitimate 
by the people of Babylonia, since she had married unlawfully. 

We have said above that the people of Syria consummate 
marriage by means of.a finger; in the opinion of the people of 
Babylonia this is equivalent to fornication. Also, the people of 
Babylonia forbid’ a newly wedded man to repeat the intercourse 
before the expiration of seven days, whereas the people of Syria 
make no restriction whatsoever. Now if a child is born of such a 


284 gbp» = by, a peculiar Jewish-Arabic usage. 

285 byyx = WA, also a peculiar Jewish-Arabic usage. 

286 In both cases? 

287 Kid. 1.1; in Ket. 67a the minimum is fixed at fifty zuz. 
288 In the second marriage. 
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cohabitation it is to be considered illegitimate, according to the 
people of Babylonia. On the other hand, if a woman has conceived 
on her wedding night the people of Syria have to consider her 
child illegitimate, since the consummation of marriage must be 
performed, according to them, by means of a finger only. 

The people of Babylonia think that it is lawful to place a 
pot (with food) into the oven before the approach of the Sab- 
bath?89 so that the food may get cooked during the Sabbath; 
the people of Syria forbid it; thus, in the opinion of the people of 
Syria, the people of Babylonia are deliberately profaning the 
Sabbath. 

The people of Babylonia do not perform any ablutions after 
a nocturnal pollution or sexual intercourse, whereas the people 
of Syria wash themselves after these actions even on the day of 
Atonement, when no ablutions whatsoever are allowed; thus, 
in the opinion of the people of Syria, the people of Babylonia are 
forever unclean. One of the elders of the community?®® told me 
that he had seen some people in the Maghrib who never perform 
any ablutions after sexual intercourse. 

I am listing all this merely because they completely deny it 
when they hear it, although it is true. 

The people of Syria relieve themselves in water, whereas the 
people of Babylonia do so upon the (bare) ground.?9" 

We have said above that the people of Babylonia allow a 
menstruating woman to do all the housework, like cooking, 
baking, etc.; the people of Syria forbid it; this is like the two 
preceding differences. 

The people of Babylonia allow (carrying plain) myrtle(- 
leaves) on the Sabbath of the feast of Tabernacles, but forbid 
(carrying) them (inserted) in the lulab; the people of Syria do 
the contrary. 

The people of Babylonia permit a person to weigh meat on a 
holiday, whereas the people of Syria absolutely forbid (so much 
as) putting it on the scales, be it even with the purpose of preserv- 


289 Shab. 3.1,—not a direct permission. 

290 Hyenibs; it may be either the community of the Rabbanites, or that of 
the Karaites; probably the latter. 

29x Literally: stone, 
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ing it from rats. According to that, the people of Babylonia 
profane the holiday, from the point of view of the people of Syria. 

The people of Babylonia dispose of the prepuce? in water, 
whereas the people of Syria bury it in sand;?93 thus, in the opinion 
of each party the circumcision of the other party is unlawful. 

The people of Babylonia distinguish between a forbidden ewe 
and an allowed one?94 by examining the lungs, whereas the 
people of Syria examine the head.?95 One of the elders of Raqqa 
told (me) that he had been in Jerusalem and that a ewe was 
examined there first at the head and declared to be forbidden, 
then at the lungs and declared to be allowed, and that with 
another ewe the case was (exactly) to the contrary. Thus, in the 
opinion of each party the other party is eating forbidden food. 
Likewise, the people of Babylonia do not allow a person to 
slaughter an animal until eight days after it has been born, 
whereas the people of Syria slaughter such an animal (even) 
on the very same day; thus, in the opinion of the people of 
Babylonia the people of Syria eat food absolutely forbidden. 

The people of Babylonia do not allow one to betroth a woman 
during the Jubilee year, whereas the people of Syria allow it; 
thus, if a woman of the people of Syria marries during such a year 
her marriage is in the opinion of the people of Babylonia unlawful 
and her children (from this marriage) illegitimate. 

The people of Babylonia think that it is lawful to carry 
money on the Sabbath, whereas the people of Syria forbid one 
(even) to come near to it; thus, according to the latter, the people 
of Babylonia profane the Sabbath. 

The people of Babylonia observe (each) holiday for two days, 
whereas the people of Syria observe it one day only; thus, in the 
opinion of the people of Babylonia the people of Syria profane 
the holidays and transgress the commandment ‘‘Thou shalt not 
diminish [from it],’’ whereas in the opinion of the people of 
Syria the people of Babylonia observe feasts not enjoined by 
God and transgress His commandment “Thou shalt not add 
thereto.” 


292 After circumcision. 
293 Cf, Tir Yoreh Dé‘ah, Hilkot Millah, 265. 
294 After slaughtering. 295 Sic! 
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We have taken and learned all the above differences from 
them; it is to be found in their own books. One of them collected 
all this in a special work, and from this book we have taken our 
information about it. So do ye not pay any attention to their 
insolent denials. 


CHAPTER XI 


ACCOUNT OF THE DOCTRINES OF ABU ‘ISA, 
I, E., OBADIAH, AL-ISFAHANI 


We have said above that Abii ‘Isa pretended to be a prophet and 
that the miraculous thing about him was, according to his 
followers, the fact that although illiterate and unable to write 
or read, he produced books, which is impossible unless through 
(the gift of) prophecy. As for his teaching and doctrines, he 
prohibited divorce as do the Sadducees and the Christians. He 
prescribed seven prayers daily inferring this from the saying of 
David [Psalms 119.164]: ‘‘Seven times daily do I praise Thee.” 
He also prohibited meat and intoxicating drinks, not on the 
authority of the Scripture, but asserting that God commanded 
him to do so by direct revelation.?*%° He greatly esteemed and 
honored the Rabbanites, until he made them stand on an equal 
footing with the prophets. According to the Rabbanites, he 
asserted that God commanded him to pray the eighteen (benedic- 
tions) and the Shema‘-prayer. He did this only with the purpose 
of drawing to himself the hearts of the common people and the 
general body (of the sectarians?); for this reason the Rabbanites 
and the general body (of the sectarians?) do not repudiate the 
Isunians and do not look upon them with the same eyes as they 
look upon Ananites and Karaites. I asked Ya‘qib ibn Ifra‘tm 
al-Shami: “Why do you favor the Isunians and why do you 
intermarry with them, although you know that they attribute 
prophecy to men who had nothing to do with it?” He replied: 
“Because they do not differ from us in the observance of holi- 
days.’ This answer of his indicates that, according to them,?97 
manifestation of (complete) unbelief is more pardonable than 
display of (petty) differences in the observance of holidays which 
29 Literally, by way of prophecy. 
297 1, e., the Rabbanites. 
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they themselves invented. Abii ‘Isa acknowledged the prophecy 
of Jesus son of Mary and of the master of the Moslems; he 
asserted that each one of them was sent (by God) to his own 
people, and he enjoined (upon his followers) the reading of the 
Koran and of the Gospels and the study of their commentaries. 
He said that the Moslems and the Christians should each observe 
the religion they now adhere to, just as the Jews should observe 
the religion they now profess.?%8 It was merely the preservation of 
his own affair and the protection of his own teaching that 
prompted him to recognize the prophecy of these two men, as 
well as the safeguarding of his own claim to prophecy; for had he 
disavowed these two men, the people would very soon have 
disavowed him, too; thus, he hoped that by recognizing these two 
men he would bring his own affair to perfection. But he was 
disappointed in his hope and his expectation was frustrated. We 
will show the falseness of his claims later. 


CHAPTER XII 
ACCOUNT OF THE DOCTRINES OF YUDGHAN, CALLED ‘‘THE SHEPHERD”’ 


Yudghan also pretended to be a prophet; his followers assert 
that he was the Messiah and that he did not die; they expect 
him to return (any moment). The Yudghanites prohibit meat 
and intoxicating drinks and observe a great many prayers and 
fasts. They assert that Sabbaths and holidays are at the present 
time no longer obligatory, but (should be kept) only as memorial 
days. Some of the Karaites share with them the same opinion; 
we will mention it later. 


CHAPTER XIII 


ACCOUNT OF THE DIFFERENCES OF THE EXILARCH 
ANAN AND HIS FOLLOWERS 


He allowed the carrying of light loads on the Sabbath; this is 
contained in his saying: ‘‘Burden?9? means only that which is 


298 Probably meaning that all religions are true, and none is better than 
the other. 
299 SYP), 
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carried on the shoulder;” such is his saying as it stands. Some of 
his followers, however, assert that he meant by it the carrying 
(of loads) inside of houses, that is to say, he meant that people 
should not be permitted to carry (anything) on their shoulders 
inside their houses. But the virtual meaning of this saying does 
not imply that which these men assert; we shall comment on 
it in its (proper) place. He did not allow any recitation of prayers 
except in a special place that he called ‘“‘courtyard.’’3°° He 
asserted that whosoever eats during the seven days of Passover 
unleavened wheat bread is just as (sinful as) if he had eaten 
leaven.3°** He required that circumcision should be performed 
with scissors only; he ordered (his followers) to use at the circum- 
cision two strips of linen, a large one and a small one, (soaked) 
with walnut oil. Whoever differed in any of these things was 
considered by him uncircumcised. Likewise, he thought that a 
man circumcised by a person who had not been operated upon 
in the same manner cannot be considered circumcised, and has to 
undergo a second operation. He required that circumcision of 
adult persons3” should take place on the eleventh day of the 
month only, and not on any other day; likewise, that a woman 
who wishes to embrace the (Karaite) faith should do this on 
the eighth day of the month. He required that the searching 
for the young ears should be done on the fourteenth day of 
Shebat, and asserted that Shebat is the month of intercalation, 
and not Adar. The literal meaning of one of his sayings indicates 
that he allowed a person (to marry) the paternal aunt and the 
maternal aunt, i. e., the one who is not on the father’s side; his 
followers, however, completely deny this (regulation).3°3 He 
permitted marrying the daughter of the father’s wife, 3°4 provided 
that the father has no children from her, i. e., from the mother. 
He asserted that the passage of the Scriptures [Lev. 18.18]: “A 


Tie do B 

set As Harkavy remarks, Anan apparently thought that wheat bread, even 
if unleavened, is too luxurious a food to serve as a symbol of the ‘‘bread of 
poverty” that the Jews had eaten upon their departure from Egypt. 

302 Apparently proselytes. 

303 Literally, they flee from it with a hasty flight. 

3°41, e., the daughter of the step-mother. 
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wife to her sister’’ means a woman and the daughter of her 
sister. He asserted that the passage [ibid., 15.8]: ‘‘And if he that 
had the issue spit upon the clean one”’ (implies) that women are 
made thereby an exception, so that if he that had the issue spit 
upon a (ritually) clean woman she does not become unciean.3°s 
He established a fast of seventy days, from the thirteenth day 
of Nisan to the twenty third day of Siwan; he also established a 
fast every seventh day of a month, also during both days of 
Purim.3°° He prohibited cohabitation during daytime; he also 
forbade having more than one cohabitation in a night and a day. 
He forbade cohabitation with a pregnant woman before the 
expiration of three months after the childbirth. When the fifteenth 
of Nisan fell on a Sabbath he used to transfer the celebration of 
the feast (of Passover) to Sunday, i. e., the sixteenth; likewise, 
in the case of the feast of Tabernacles. He did not acknowledge 
any impurity as regards fluids. He asserted that a vessel cannot 
contract impurity from another vessel. He denied any impurity 
contracted through contact with a dead body at the present time, 
and he did not acknowledge impurity due to nocturnal pollution. 
He asserted that if rats or (any of) the other eight3°7 (kinds of 
similar impure animals) get killed, their (specific) impurity should 
be considered less important than their impurity as dead bodies. 
He asserted that a dead corpse of (each of) these eight (kinds of 
animals) has a “resting place’’3* which should be treated in the 
same way as the couch of a menstruating woman. He made 
impurity valid only in case of persons who purposely draw near 
to (the impure object). He asserted that a rat running about 
upon the ground does not inflict any impurity. He asserted that 
an unclean person performing the ablution not from a vessel 
does not become clean. He allowed menstruating women to stay 
in the ‘‘camp,’’3° to throw vegetables in a cooking-pot and to 

305 Anan apparently inferred this from the masculine gender of “‘the clean 
one” in the verse referred to. 

306 Literally, of (the reading of) the Scroll (of Esther). 

307 Rather seven; cf. Lev. 11.29-30. 

308 j, e., the place on which such a corpse lies becomes unclean also and 
must be cleansed. 


309 mymnb, probably in a general sense: he did not require any severe isola- 
tion of menstruating women. 
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kindle the fire beneath it. He did not consider a man clean accord- 
ing to the full requirements of the law, if he differed from him 
even in a single regulation. He asserted that some impurities 
can affect only persons (at least) twenty years old, whereas 
others may affect even children five years old. He asserted that 
the young of clean cattle, having died before it became eight 
days of age, does not inflict impurity. It is said about him that 
he believed in metempsychosis and composed a book about it; 
besides, we have seen some of his followers who also profess the 
same belief. We shall mention the sayings of those who believe 
in metempsychosis and in repeated existence3*° and refute them 
later. 


CHAPTER XIV 
ACCOUNT OF THE DIFFERENCES OF BENJAMIN AL-NAHAWANDI 


He asserted that the Creator created nothing but a single angel, 
and that it was this angel who created the entire world, sent 
out the prophets and commissioned the messengers, performed 
miracles and issued orders and prohibitions; and that it is he 
who causes everything in the world to happen, without (the 
interference of) the original Creator. He asserted that levirate is 
obligatory only in regard to a female slave.3t! He asserted that 
the passage of the Scriptures [Deut. 21.15]: “And if the first-born 
shall be of the unloved wife’ means that even if the favorite 
wife has given birth first her son must not be considered the 
first-born, but the primogeniture must belong to the son of the 
unloved wife, whether he is born first or not, for in either case 


3t0 s45N, 

3 Harkavy (p. 268) overlooked the particle so3s and construed this phrase 
as meaning that levirate is obligatory also in the case of a female slave; no 
wonder that he had to say that he does not understand what Benjamin meant 
by it. But the meaning is quite clear: since the kalisah is a more or less humiliat- 
ing ordeal for the brother of the deceased (cf. Deut. 25.5-10, and especially 
verse 9) he apparently thought it improper to have a free man suffer humilia- 
tion from a bond-woman; on the other hand, theoretically, a widow whom her 
brother-in-law refuses to marry becomes through the halisah ordeal free to 
marry whomsoever she pleases, which would be impossible in the case of a 
slave-woman. 

3 Read here and below Axi. 
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they are both first-born 3*3 children (to their respective mothers). 
He asserted that the passage of the Scripture [Ex. 22.1]: “If 
the thief is found in a hole3*4 and is beaten and dies’’ means in 
any kind of a hole, even if it was an old hole in a ruined building, 
which he did not dig out himself. He asserted that the passage 
of the Scriptures [Deut. 23.16]: “Do not surrender a fugitive 
slave’’ means that even if a slave belonging to one of the children 
of Israel has fled from him to thee, thou hast no right to surrender 
him to his master. He prohibited marriage with a woman nursing 
at the breast. He made (all) the laws obligatory upon children 
as soon as they begin to talk. He allowed (his followers) to fix 
the beginning of all months by calculation, with the exception 
of the months of Nisan and Tishri, the beginning of which he 
permitted them to fix only by the appearance of the new moon. 
He thought that the killing of birds should consist of both 
slaughtering and wringing (the neck).3*5 He asserted that if a 
female slave has had intercourse with a man in a deserted 
place(?)3*° she shall not be put to death, even if it happened with 
her consent. He asserted that a dead (foetus) coming out of the 
womb does not inflict impurity, since impurity can be inflicted 
only by that which dies in the open air. He asserted that only a 
grave situated outside (of a house3"7) inflicts impurity upon 
anyone who comes near to it, whereas a grave situated inside 
of a house does not inflict impurity upon anyone who draws nigh 
to it. He asserted that in case of a garment of a menstruating 
woman which served her as night-clothes or day-clothes, a man 
coming near to it while it is not on her becomes unclean and must 
(bathe and) wash his own clothes; if, however, he comes near 
to it while it is on her he must only bathe, nothing more. He 
asserted that the time of twilight does not receive impurity, i. e., 
during this period of time a person cannot become unclean. 


313 Literally, rupting the womb. 

314 This is how al-Qirqisani understands the Hebrew word nonnp, as is 
proved by the following 3p) and napy; the interpretation now accepted is 
“act of breaking in.” 

3t5 Ley. 1.15 requires wringing of the neck only. 

316 windy vp. 

317 In a broad sense, including the courtyard. 


388 LEON NEMOY [72] 


CHAPTER XV 


ACCOUNT OF THE EVIL DOINGS OF ISMA‘IL AL-‘UKBARI 


Isma‘il al-‘Ukbari denied the Ketib3"® and the Qeri and asserted 
that the Scripture must be read just as it is written; a contra- 
dictory saying, however, is attributed to him to the effect that he 
asserted that some things in the Scripture were not (originally) 
as they are now written. For instance, the passage [Gen. 4.8]: 
“And Cain said to Abel,’’ he said that after this there was 
written: ‘‘Come, let us go out in the field;’’ (also about the 
passage) [Ex. 20.18]: ‘‘And all the people saw the voices,” he 
said that it was (originally written) ‘‘heard the voices,’ since 
voices can only be heard and not seen. We have said above that 
this opinion is held also by the Samaritans, so perhaps he heard 
it and took it over from them. He said that the passage [Ex. 
16.35]: ‘‘And the children of Israel have eaten the mannah”’ 
should be read ‘“‘will eat,’’ since at the time of this passage they 
had not yet eaten it for forty years. Also about the passage 
[Gen. 46.15]: ““The number of his sons and daughters was thirty 
three,’’ he said it (really) was thirty two, so that this is a mistake 
of the scribe. According to him, the time of the birth of the new 
moon, which is the time of its separation from the sun, should be 
considered the beginning of the (new) month and at that time 
the prayer and the sacrifice3*? should begin, even if it precedes 
the sunset by an hour.3?° He allowed consuming on the Sabbath 
foods prepared on the Sabbath by people of other faiths, e. g., 
roasted egg-plants, or fruits plucked on the Sabbath, etc. He is 
the author of many (other) sayings that are harmful, shameful, 
and absurd to the utmost degree. Yet in his writings he treats 
Anan in the most insulting manner, attributing to him the 
stupidity of an ass. We have said above that he commanded his 
followers to write upon his tomb: “‘The chariot of Israel and the 
horsemen thereof.”’ 


3t8 Read a'np. 
3t9 Of the ritual of the first of the new month. 
320 The Semitic twenty four hours begin with sunset. 
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CHAPTER XVI 
ACCOUNT OF ABU ‘IMRAN AL-TIFLISI AND MALIK AL-RAMLI 


We have said above that neither one of them composed any book 
of laws. They differed from the general body (of the sectarians?) 
only in a few (minor) things, e. g., the (fixing of the) Pentecost 
on Sunday, the prohibition of the fat-tail and of the root of the 
tail3* and (the prohibition of marrying) the daughter of the 
brother and the daughter of the sister, etc. As for al-Tiflisi, 
he also considered the time of the separation (of the moon from 
the sun to be the beginning of the new month), just as Isma‘il 
(al-‘Ukbari) did, but he differed from him inasmuch as he fixed 
the beginning of the month on the beginning of the day on which 
the separation takes place. He is the author of (a book of) replies 
to questions submitted to him, as he asserted, by Hayyawayh;;” 
he is also the author of a pamphlet2?3 on the admissibility of 
(eating) meat. As for Malik al-Ramli, it is said that he stood up 
on (the location of) the Temple (in Jerusalem) and took an oath 
to the effect that cocks used to be sacrificed upon its altar, i. e., 
the altar of God. This is an action of a stupid person. 


CHAPTER XVII 
ACCOUNT OF THE DIFFERENCES OF MISHAWAYH 


This is also one of the stupid dissenters. He permitted (the con- 
sumption of) the fat of the daily sacrifices; I, as well as other 
people, thought that he was the first to hold this opinion, but 
one of the elders of the Ukbarites informed me that he took it 
over from some of the people of Jibal;3?4 this is not improbable, 
for many (absurd) things are invented among the people of Jibal; 


#1 Read fiaybs1 (Rosen). 

322 This is probably the correct pronunciation of this name; it occurs in the 
Jewish sources in a shortened form ‘yn. Hayyawayh al-Balkhi (of Balkh in 
Persia), called by his opponents al-Kalbi (‘‘the dog-like”), is known only 
through the writings of Saadiah al-Fayyiimi, with whom he had a heated 
controversy. Fragments of a large treatise by Saadiah against Hayyawayh 
were recently (1915) published by Professor Davidson. 

373 psn; literally, leaves. 

324 The Arabic name for the ancient Media. 


4 


390 LEON NEMOY [74] 


Mishawayh, then, merely published it and spread it, and argued 
in favor of it. Mishawayh used to assert that Pentecost must fall 
on Sunday, but he did not know on which Sunday; this is also 
the opinion of some of the people of Basra, but he differed from 
them inasmuch as he celebrated the feast on the same day with 
the general body (of the sectarians?). He asserted that the feast 
of Passover must always be(gin) on Thursday, so that the day 
of Atonement might fall on the Sabbath, since it3?5 is called 
[Lev. 23.32]: Shabbat Shabbatén, meaning, according to him, a 
double Sabbath, one the (regular) Sabbath, and the other the 
(Sabbath of) Atonement. He was in doubt as to how to fix the 
beginning of months, since he could not decide what system to 
adopt. It is said that he used to say to his followers: ‘‘All money 
is unreliable; stick, then, to the counterfeit coin that you have 
on hand!’’—he meant the festivals of the general body (of the 
sectarians?). He asserted that no sacrifices whatsoever should 
be offered during the Sabbath, and that the passage of the 
Scripture [Num. 28.10]: ‘“The burnt offering of each Sabbath on 
its Sabbath,’’3° means “‘for its Sabbath,” so that it was offered 
before the Sabbath for the Sabbath. He asserted that everywhere 
the direction (for prayer) should be towards the West, excepting 
those who are in Egypt and in the Maghrib, who should turn 
during prayer towards Jerusalem. 377 


CHAPTER XVIII 


ACCOUNT OF THE DIFFERENCES OF 
DANIEL AL-DAMAGHANI 


First, he was opposed to speculation by means of pure reason, 
and he despised its devotees; this is to be found in more than one 
place in his writings. He did not have the same idea of the angels 
as the people of Israel have, that is to say, that they are living 
beings endowed with the gift of speech, who are being sent out 
on missions in the same way as the prophets, On the contrary, 


325 i. e., the day of Atonement, 
326 IN]W3. 


#7 i, e., towards the East, 
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he asserted that this word of ours, ‘‘angel, angels,’’ denotes the 
bodies by means of which God does his doings, e. g., fire, clouds, 
winds, etc. Some people attribute to him another saying in 
regard to this matter, and I will mention it and refute it later. 
He prohibited the blood of fish, and he did not allow (the eating 
of) any locusts, except the four kinds mentioned (in the Torah) 
by their (special) names. He forbade sexual intercourse during 
(the latter part of?) the night, lest one should miss the (morning-) 
prayer. He admitted that (the laws concerning) contraction of 
impurity through contact with a leprous person are still in force. 
It is said about him that he used to say that laws are obligatory 
(only) upon persons: (at least) twenty years old. He prohibited 
some things during the Sabbath, 3? e. g., washing the hands with 
alkali, etc. He forbade (lighting) lamps during the nights of 
holidays, just as3*9 the general body (of sectarians?) forbid it 
during Sabbath-nights. He asserted that the passage of the 
Scripture [Lev. 1.15]: ‘And he shall wring its neck’’ refers to an 
action posterior to the slaughtering (proper).33° It is said about 
him that he used to accept the testimony of Moslems concerning 
the appearance of the new moon. 

These are all the doctrines of the dissenters who appeared 
(among the Jews) down to the present time, according to the 
information which we have received. Some of these sects have 
disappeared, e. g., the Magharians and the Sadducees; likewise, 
there are left no more of the followers of Isma‘il al-‘Ukbari, and 
at the present time no person versed in speculation inclines 
towards his teaching. As for the Ananites, they are now very few 
in number, and their number is constantly decreasing. Of the 
followers of Abu ‘Isa al-Isfahani only about twenty persons are 
left in Damascus. A small number of the Yudghanites still remain 
in Isfahan. On the other hand, among our coreligionists disagree- 
ment has greatly increased. We shall proceed now to list all 
their differences, lest we should leave unmentioned anything one 
should be informed of. 


328 Such as are generally allowed. 
329 Expunge nbn. 
330 Cf, the similar opinion of Benjamin al-Nahawandi, chapter 14. 
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CHAPTER XIX 


ACCOUNT OF PAST AND PRESENT DIFFERENCES AMONG SUCH 
OF THE KARAITES AS DO NOT BELONG TO ANY OF 
THE SECTS MENTIONED ABOVE 


Some of them forbid ablutions from impurity during the Sabbath, 
others do not allow washing the face during the Sabbath. Some 
of them forbid one to bring in trays (with food) or to make the 
bed on the Sabbath; when anyone (of them) wishes to eat he 
goes to the place where the food is kept. Others allow the bringing 
in of trays and the making of the bed on that day, but forbid one 
to remove them, as the serving of a tray (with food) and the 
making of the bed are necessities of the Sabbath, whereas their 
removal is not a necessity (which cannot wait). Some of them 
think that it is unlawful to put on a trousers-band on the Sabbath. 
Some allow one to prepare on the Sabbath for use after the Sab- 
bath all that which is allowed to be prepared on the Sabbath 
for use on the same day, e. g., cooling water, etc.; this is the 
opinion of some of the people of Bagdad. Some of them do 
not allow keeping food hot until the approach of the Sabbath, 
but let it get cold before the Sabbath comes in; they assert that 
if it is left hot some (internal) changes, expansion and contraction, 
take place in it during the Sabbath; this is the opinion of some 
of the people of Tustar, but others deny it and even allow the 
preservation of hot food in straw for use on the Sabbath. Some 
do not allow cooking or baking on any of the holidays with the 
sole exception of the feast of Passover; they assert that the 
exception applies to this feast only, and not to any other. I have 
been told that there appeared in Tustar some people who allow 
on holidays only that which is allowed on the Sabbath; they 
assert33? that the passage of the Scriptures [Ex. 12.16]: “Only 
what is to be eaten for every one’’ corresponds (exactly) to the 
passage [ibid., 16.25]: “Eat it to-day.”’33 Some of them333 begin 

33 Read yioyr. 

332 The first passage concerns the feast of Passover; the second deals with 
the mannah gathered on Friday which is to be preserved and eaten during the 
Sabbath. Apparently from the similarity of the expressions they inferred that 


the same laws govern the Sabbath and the holidays. 
333 Evidently, the Palestinian Karaites. 
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the ‘(month of the) fresh ears’’ (with the appearance) of (any 
kind of) green herbage, whereas others do not begin it until 
(fresh) garden-cress is found all over Palestine; others begin it 
only when (at least) one piece of ground becomes ready for 
harvest ;334 still others begin it even when only a handful of corn 
is ready for harvest. Some of them think that it is unlawful 
to go out of one’s dwelling during the Sabbath, others think that 
it is unlawful to remove even an inanimate object335 from the 
place where it lies to another place (during the Sabbath), even if 
there is no separation or distance between the two places; some, 
however, allow it. Some of them allow putting on a seal-ring on 
the Sabbath, others forbid it on the Sabbath as well as on holidays. 
Some of them allow the acceptance of even a single person’s 
testimony concerning the appearance of the new moon, others 
do not receive the testimony of less than two witnesses. Some of 
the people of Bagdad fix the time of the ‘‘month of the fresh ears” 
on the basis of (the growth of grain in) a certain place in Bagdad; 
they assert that it3° was tested and was found to be the same as 
(the time of the growth of grain in) Palestine.337 Some of them 
(fix the beginning of the new month in the following manner:) 
if they look out for the new moon on (the night of) the twenty 
ninth and do not see it, but then see it in the (following) daytime, 
they fix the beginning of the (new) month on that day;338 others 
think that this is unlawful. Some of them follow the exilarch339 
in adding a day to both the feast of Passover and the feast of 
Tabernacles, others follow him in regard to the feast of Passover, 
but not in regard to the feast of Tabernacles. Some of them 

334 point in line 28 (p. 317) al-rutb; in line 29 Harkavy’s 477 is, as Baron 
Rosen remarks, impossible, but the latter’s emendation 477 gives no help; 
I propose to read 47n ‘‘a certain grain resembling mustard” (Lane, s. v.), or, 
more definitely, ‘‘cresson’’ (Dozy, s. v.), garden-cress, which is, as an early 
spring annual, well fitted to serve as the basis for the calculation of the ‘‘month 
of the fresh ears.’”’ For ns1p, sown field, ‘“‘plantation,’”’ see Dozy, s. v. 

335 napn; the translation is uncertain, and the Arabic is very clumsy. 


336 j, e., the time and the speed of the growth. 
337 The translation is uncertain; the text reads: 175° 73m) qb5 Vy Ip Ts 


papds prs *>y. 

338 j, e., on the night just passed, since the Semitic twenty four hours begin 
with sunset. 

339 This is probably Anan; cf. chapter II, paragraph 11. 
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follow Anan also in prohibiting circumcision on the Sabbath, 
although most of them allow it. Some of them see nothing 
unlawful in a person’s failure to eat any unleavened bread during 
the seven days (of Passover), provided that he has not eaten 
any leavened either, whereas others think that it is obligatory to 
eat it each day (of the feast). Some of them assert that the twilight 
time belongs entirely to the (preceding) daytime, whereas others 
insist that it all belongs to the morrow; still others assert that it 
belongs both to the (preceding) daytime and to the morrow, as 
Anan says. Some of them think that the Sabbath expires with 
the sunset, whereas others assert that the Sabbath ends only 
with the disappearance of daylight. Some of them allow one to 
read on the Sabbath any writing other than Hebrew, others 
forbid it. Some of them allow the consumption in the exile of 
meat of sheep and cattle, others forbid it. Some of them allow us 
to eat fish that had died in the hands of people of different creed, 
others forbid it. Some of them allow us to consume a whole boiled 
kid, others forbid it, for they assert that its fat gets cooked 
with it. Some of them allow us to consume (meat of) animals 
slaughtered by members of the general body (of sectarians?), 
whereas others forbid it. Some of them allow poultry, some 
forbid it, and some say that they do not know whether it is 
lawful or not. Some of them allow us to consume eggs of clean 
birds, others forbid it. Some of them forbid (the use of the fat of) 
the belly34° and of the anus,34 i. e., the hind parts.34? and also 
the fat of the lungs; all this in addition to all the kinds of fat 
(forbidden by the Torah); this is the opinion of some of the 
people of Basra and Fars, but others do not forbid it. Some of 
them allow a person to receive medical treatment from people 
of different creed, provided that the treatment takes place in the 
presence of the patient ;343 others forbid it. Some of them acknow- 
ledge only one intermediary in the communication of impurity, 
others acknowledge many intermediaries, still others recognize no 


340 Read sya» (Rosen). 

341 4nD, an arabicized form of the Talmudic xnip. 

34 Axi, literally, round parts. 

343 The meaning is, probably, that the patient should insist on having the 
medicine prepared before him to be sure that no forbidden foodstuffs have 
been used. 
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intermediaries whatsoever. Some of them require a daily noon- 
prayer, others require such a prayer on fast-days only. Some of 
them assert that if (the first night of) Passover falls on a Sabbath 
night the feast should be transferred to the next month. Some of 
them think that it is unlawful to use hot water in ablutions 
from impurity, others think that it is lawful.344 Some of them 
allow the performance of ablutions from impurity only with 
stagnant water, whereas others do it only with spring-water. 
The above mentioned Karaites of Basra assert that the feast of 
Pentecost must fall only on Sunday, but they do not know on 
which Sunday; some of them assert that it is no longer obligatory, 
others assert that all the holidays are no longer obligatory, but 
ought to be kept merely as memorial days. Some of the Karaites 
of Syria assert that on a self imposed fast-day one may abstain 
from a single kind of food only. Some of the Karaites of Khorasan 
do not recognize the Ketib and the Qeri and read (the Torah) 
just as it is written; some of these Karaites do so even with the 
(Holy) name which is written yod-hé; they assert that whoever 
reads it as (if it were written) alef-daleth345 is a heretic. Among the 
Karaites of Khorasan and Jibal there are some who assert that 
the promised Messiah had already come and passed away, also 
that the temple (which the Jews hope to build) is the one built by 
Zerubbabel and that there is going to be no other. Some of 
these Karaites also deny the resurrection of the dead and assert 
that whatever the Scripture says about it (really) means the 
restoration of the (Jewish) people from the captivity and humilia- 
tion. Some of the people of Bagdad assert that Enoch and 
Elijah died, for it is impossible that they should have ascended 
to heaven. Among the people of Basra and Tustar there are some 
who assert that it is unlawful to put on sandals or boots on the 
Sabbath without any (urgent) need, also to put on more than a 
single shirt or an over-cloak3 or any other piece of clothing for 
which there is no urgent need, like a girdle, etc. Some of them 
allow one to extinguish a fire on the Sabbath if one had forgotten 
to do so before the Sabbath, in fact they think that it is obligatory ; 

344 One xb is to be expunged. 

345 i, e., JIS. 

346 The second byibx seems to be a dittography. 
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likewise, they assert that a person must stop the water which 
irrigates the fields on the Sabbath if he had forgotten to stop it 
before the Sabbath; for the same reason they allow to stop the 
mills347 on the Sabbath, lest they should be grinding on the 
Sabbath. Strangely enough, they allow, in fact they require, 
working and moving about during the Sabbath and forbid any 
recreation and rest. In some doubtful things they disagree, some 
prescribe them and some do not. They disagree in regard to the 
question whether a major impurity absorbs a minor one, some 
think it does, and some think it does not. They disagree in regard 
to the question whether a dead body renders a house unclean, 
some think it does, and some think it does not. They disagree in 
regard to the case of a man who failed to perform an ablution 
at the time prescribed for it by the Scripture: some allow him to 
perform this ablution at any time, whereas some allow it only 
at a corresponding time (of the day). They disagree concerning 
the duty of the proselyte to sit in the booth,348 some think it is 
obligatory, others think it is not. 

These are the differences that I could remember. The matter 
becomes worse day by day. Perhaps some of our coreligionists, 
upon reading this, will blame us for mentioning these differences, 
since some of the Rabbanites may use them as a counter-argument 
whenever we blame them for the differences between the people 
of Syria and the people of Babylonia. But let it not trouble your 
hearts, neither should you pay any attention to it. For it is they 
whom this accusation of contradiction fits, since they assert that 
all they have on hand had been received from (men of) prophecy. 
But were it really so, no controversy whatsoever should have 
arisen; thus, the very fact of this controversy contradicts their 
assertion. We, however, arrive at our knowledge (of the laws) 
by the mere deduction of our reason: since this is so, it cannot 
be denied that controversy may possibly arise. We will mention 
later the proofs adduced by various dissenters both for and 
against the necessity of speculation of this kind. Now let us 
conclude this part with (the help of) the might and power of 
God. Blessed be the Lord forever. Amen. Amen. 


347 Evidently, water-mills. 
348 Erected for residence during the feast of Tabernacles. 


[81] AL-QIRQISANI’S ACCOUNT OF THE JEWISH SECTS 397 


ADDENDA 


To p. 319.—Add to bibliography: 

The fifteenth chapter of the third part (against the Moslems), by Israel 
Friedlaender, in the Zedtschrift fiir A ssyriologie, XXVI, 1912, pp. 93ff. 

The twenty-second and twenty-third chapters of the fourth part (on the 
literal and allegorical interpretation of the Bible), by Poznanski, in the Kauf- 
mann Kohler Studies, 1913, pp. 253ff. 

The thirtieth chapter of the eleventh part (on Ya‘qub ibn Ifra’im al- 
Shami) and the twentieth and twenty-first chapters of the twelfth part (on 
slaughtering), by Poznanski, in the Kaufmann Gedenkbuch, 1900, pp. 182ff. 

Since this paper was written (1927), we have secured the cooperation of 
Yale University and of the Kohut Memorial Foundation for the publication 
of the complete text of the “Book of Lights.’ It will form part of the Vale 
Oriental Series. 

To note 21.—Or: “‘claimed to have it as a tradition (from his predecessors).”’ 

To note 37.—Or Hai ben Nahshon, gaon of Sura, 889-896. 

To note 38.—The correctness of this statement has been questioned (cf. 
Ginzberg, Geonica, I, pp. 158-9; Davidson, Mahzor Vannat, pp. xliv—xlv) 
on the following grounds: 1. the Karaite Yisuf al-Basir, in his Kitab al-Istibsar, 
quoting this very passage, reads ‘‘from the Nabatean into the Arabic;’’ 2. a 
Rabbanite gaon would hardly try to popularize a Karaite work; 3. the Jews 
at that time understood Aramaic as well as, or even better than, Hebrew. 
The first objection is meaningless, since it is fully nullified by the second; 
besides, a Karaite would hardly call the Aramaic language Nabatean. The 
second and third objections presume that Hai and his father prepared their 
translation for publication broadcast, and not as a mere source-book for their 
own private use and study; there is no ground for such a presumption, espe- 
cially as such private source-books were widely used by scholars and students 
of the Moslem world. 

To note 39.—Harkavy (Studien und Mitteilungen, V, 1891, p. 108, note 4) 
thinks that Aixin is an arabicized form of N10, which he explains as equivalent 


to vp, without, however, giving documentary evidence of such a usage. Until 
such evidence is furnished it is safer to accept the obvious derivation from the 
Arabic jin; fxm is, then, a sad, melancholy poem, an elegy (Latin ¢riste, 
pl. tristia). 

To note 335.—Since this translation was made, I have had an opportunity 
to examine the use of the word nap» in the fifth part of the Book of Lights, 
dealing with the Sabbath laws. There can now be no further doubt of the 
meaning of this word, as used by al-Qirqisani; it means a person, a thing, or a 
place subject to the laws governing Sabbath. The translation of the passage 
should, accordingly, read as follows: Others think that it is unlawful to remove 
(anything) from one place to another, also (situated within the area) governed 
by the laws of Sabbath, even if there is no separation or distance between the 


two places. 
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ASHI knew no Arabic, hence the literature in that language 

was not available to him. The only works of the Judeo- 
Arabic school dealing with lexicographical and grammatical 
material that Rashi knew, were those composed in Hebrew by 
Menahem b. Saruk and Dunash b. Labrat.t R. knew nothing of 
the epoch making work of Judah b. David Hayyuj who discovered 
the triliterality of the weak and y’y roots. He likewise knew 
nothing of the remarkable grammar and dictionary of Jonah 
Ibn Janah composed in Arabic and constructed on the foundation 
laid by Hayyuj. Arabic words cited by R. were undoubtedly 
taken by him from secondary sources.? 

R.’s indebtedness to the works of M. and D. for many of his 
grammatical and lexicographical comments is evidenced by his 
frequent reference to them with or without explicit mention of 
them.3 R. evidently had carefully examined M.’s dictionary and 
the criticisms of it by D. For, we find that while R. often agrees 
with one or the other, we also find that he sometimes disagrees 
implicity or explicity with both of them. 


t Because of the frequency of these names in this study, the following ab- 
breviations will be used: R. = Rashi; M.= Menahem, or his dictionary known 
as Mahberet; D.=Dunash, or his criticisms of M. ed. by H. Filipowski. 

2 For Arabic words in R.’s commentaries and on the question of the authen- 
ticity of some of them, see Epstein, Les Comparisons De L‘Hebreu Avec 
L’Arabe Chez Les Exegetes Du Nord De La France, REJ, vol. 47, pp. 51ff; 
772 by "wn wie nt2w7p, I. Maarsen, Introd., VIII, n. 12. 

3 For R.’s references to M. see Gross, Menahem b. Saruk, pp. 69, 70; Ewald 
u. Dukes, Beztrdge z. Gesch. d. dltesten Auslegung d. A. T. vol. 2 p. 124 n. 1; for 
references to D. see Ewald u. Dukes, zbid., p. 153 n. 2, and Zunz, Zur Gesch. 
u. Lit. p. 63. For anonymous references to M. and D. see N. Kronberg, Rashi 
als Exeget, Breslau, 1882, p. 21, n. 2. 
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M. holds roots with one weak letter to be biliteral, roots that 
are doubly weak jhe holds to be uniliteral. D. passed beyond M. 
only in recognizing that the so called 1"5 roots are triliteral. Did 
R. in his understanding and treatment of the forms derived from 
weak roots pass beyond M. and D.? Some believe that he did.4 
We have sought an answer to this question by a study of every 
passage in his biblical commentaries that discusses or refers to 
a form derived from a weak root.’Inasmuch as the belief that R. 
excelled M. in his understanding of the weak roots is based princi- 
pally on two or three passages in R.’s commentary on the Penta- 
teuch in which M.’s view is opposed, it is essential that we under- 
stand something of M.’s lexicographical method. 

M. does not often give after the manner of later lexicogra- 
phers, the several meanings that a root may have. He conveys 
the various meanings by stringing together biblical passages, 
each containing a word derived from the root under which they 
are placed, which words to his mind have a common meaning. 
Under each root he has as many divisions as the different mean- 
ings which he supposed the root to have. These divisions are 
termed mpbno. Only occasionally does M. conclude his citation 
of biblical passages in a division under a root with a definition 
given in his own words. He prefers to let the mere placing together 
of such passages convey to the reader the different meanings 
inherent in the root. Each division is supposed to convey a 
different meaning. A study of those passages in which R. disagrees 
with M. will reveal that well nigh all the disagreements concern 
the definition of words and not. their roots. In other words, R. 
objects to the placing of one or more passages in a certain division 
of the root, which, to his mind, should have been placed in another 
division of the same root. This will be made clear in our detailed 
discussion of several comments by R. which have been misunder- 


4 Kronberg, ibid., p. 16; S. Poznanski, »295 -wy »am Sxpim dy wind wan 
snban ays, XVII; H. C. R. Eltoft, Rashi’s Knowledge of the Triliteral 
Root in Hebrew, Journal of the Manchester Egyptian and Oriental Society, XIV, 
1929, pp. 53-60; a study that is limited to the consideration of a comparatively 
few passages in the Pentateuch. It does not justify the author’s conclusion: 
“It may be that he (R.) was stumbling independently along the same path 
as Judah b. Hayyuj.”’ 
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stood, or are likely to be misunderstood, and which led to the 
belief that R. recognized the triliterality of certain roots that 
M. holds to be biliteral. 

Inasmuch as M. considers as real root letters only those 
that always remain sensible to the ear or eye in the course of 
all the mutations that a word undergoes in the process of con- 
jugation or declension, it necessarily follows that all of the weak, 
1D and y"y roots with few exceptions are biliteral to him, or, if a 
root is doubly weak, it is uniliteral. By way of preparation for 
a proper understanding of R.’s disagreements with M. in passages 
to be subsequently cited and discussed, we here give M’s treat- 
ments of two roots. Under the root 4n (p. 184) M. has four 
divisions, or as we would say, definitions. In the first division 
three passages are cited one containing Jin (Ex. 14.23), another 
fiona (Ex. 26.28) and the third wn (Dt. 33.3), all of which, as he 
gives it, have the meaning of 179p. In the second division we find 
passages with jin (Ps. 72.14), and ma2n (Ps. 29.13) containing 
the idea of oppression. The third division has one passage 
containing the word oan (I K. 10.22). The fourth division cites 
passages whose verbs in reality are }"D. Of the six passages cited 
in this division one contains the form inn (Ezek. 22.22) and 
another the form 7m) (Ex. 9.33). R. in his comment on the last 
named word writes: NS °38 ANIM DD 73ATD pbna wan pip 72 om) 
yrat. Here R. agrees with M. in bringing together yan and nz. 
It should be noted that M. collocated in the fourth division of 
the root qn passages containing what we term j’D verbs, and 
that R. offers no objection to their being placed under this root. 

Under the root 1y (p. 137) M. has eight divisions or defi- 
nitions. Among the passages cited in the sixth division, one 
contains the word -y (Cant. 5.2) and another "ty (Gen. 15.2). 
From this collocation R. infers that M. defines 1v as “‘heir’’ and 
that the word >? y, having a privative force, means “‘heirless.’’s 
R., however, disagrees with this definition. He believes that >1"7y 
has the meaning of ‘“‘destruction”, and therefore is related to 
such words as my (Ps. 137.7) and niny (Hab. 3.13), which M., 


5 M. himself does not define these words. 
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however, had put in the fifth division of the root 1y. Here we 
see that R.’s difference with M. is not as to the root of *17y, 
but only as to the definition thereof. It should be noted in this 
connection that in one division of the root 1y, M. cites words 
of "5, \"y and y"y roots. Similar instances of M.’s bringing together 
forms of different weak roots and of R.’s differing with him only 
with regard to definition can be greatly multiplied. 


UNILITERAL Roots 


R., like M. and D., holds certain roots to be uniliteral. M. 
gives a very large but a professedly partial list of words alpha- 
betically arranged, whose roots he deems to be uniliteral.® As 
M. does not regard the x’n of the 7’9 nor the 711 of the 7B as root 
letters, it naturally follows that this list contains a large number 
of such words as are 7"5 and }"p at the same time. D. likewise 
regards such doubly weak roots as uniliteral.7 R. commenting 
on the form nim (Lam. 1.4) writes: xox ana ww pr pr pwd 
mab 5m). M. has both ma and py in his list of uniliterals.* D. 
on the other hand thought that the 71) of }\v is a root letter.9 R. 
follows M., but all three failed to see a 1") root in}. R. sees a 
common uniliteral root in the following words: °m (Zeph. 3.18), 
iy (Pr. 25.4) and myn (2 Sam. 20.13).!° With reference to the root 
of »y (Nu. 21.11) R. writes: mab mio 12 y"ym, the word itself 
he connects with ry? (Ex. 27.3) and ny) (Is. 28.17). It should be 
noted that R. does not regard the x'n of the n"5 verb ny” as root 
letter.‘ All of these forms are included in M.’s list of single 
letter roots. R. very seldom gives the root of a word; were it 
his custom. to do so, his list of uniliteral roots would unquestion- 


ably have been greatly enlarged. If the evidence to be adduced 
in connection with our study of R.’s treatment of n"9 and jp 


6 M., p. 40, s. 1K. 

7 See, for instance D., p. 55, s. 1x” where he calls the uniliterals obyan 
Onn. 

8 M., zbid., s. '2. 

9 Ibid. 

to See R. on Zeph. 3.18. 

toaM., p. 41a, also holds the root of my» to be the one letter y. 
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verbs will prove that he did not hold the x’'7 of the former, nor 
the 711 of the latter to be real root letters, it follows that practi- 
cally all roots which are 7" and }"D at the same time are uniliterals 
to R., even as they are to M. and D. 

Kronberg makes the unqualified statement that M. and D. 
regard the 1p, n"> and }’p as biliteral, whereas R. regards them 
as triliteral.* Poznanski writes, that R. often excells M. and D. 
in his correct recognition of the root.*? Both Kronberg and 
Poznanski cite in support of their claim but few passages, with- 
out a discussion of them. These will be considered in their proper 
place. 


2) 
Kronberg is entirely mistaken in believing that D. holds 


the 1") root to be biliteral. No clearer evidence to the contrary 
could be desired than D.’s criticism of M. for placing yp under 


the root yi.%3 D. concludes his criticism with the words: 4351 
yy mo 7D mynd -pdy.s4 R. follows D. in his view of the 1p as 
being triliteral. Of the verbs 8s", 77, 10, qb, R. says: 717 
j72 Tio and he gives their respective roots as 8X’, 777, av, 79°, 
and later in the comment he writes 12 mw bw mx 7’p.15 He recog- 
nizes clearly that the 1"" that appears in the Niphal imperfect 
takes the place of the 1’V as root letter. This is evident from his 
comment on the form mpm (Ex. 9.18) which reads: nan 95 


nipoa v7 san nbyann's sows oy a> qb ya" aT n>nnw 
aby yar aadain ,7apin w> T"y7!7. Nevertheless it cannot be said 


mab; pe LO. 

12 Thid. 

13 See D., p. 30 and M., p. 57. 

14 M. regards the root of all 1"5 verbs as biliteral; see p. 2 giving a list of 
such verbs of which M. says: tov02 mNIn 7’y moon ndnn. See also p. 74, where 
he devotes a section to forms having a consonantal 1") which, in most cases, he 
says, is not a root letter; among these he gives a number of 1’) verbs in the 
Niphal imperfect. In his lexical arrangement the 1’) is omitted from the1’5 root. 

t R. on Ex. 1.20. ; 

6 For the terms nbypno and bypnn referring to the Niphal, see Gen. 8.12; 
Num. 23.15; Hab. 2.16; Ps. 38.3. 

17 Cp. D.’s way of putting the same thought: 117 nnn ANA AMpIM 17 
oY TT ops ow, p. 30; see also R. on Num. 21.14. 
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that R. had a full knowledge of the forms that the 1’» takes when 
conjugated. Thus, for instance, he sees no difficulty in regarding 
bm (Gen. 8.10) as the Kal, of which the Niphal is bn (Gen. 


8.12). R., discussing 22m (Jud. 5.28) writes: 22 12 Nat pwd 


om yan 4D) wy naw 7S pws aN uN... oNDY.78 Two 
definitions of 13°n are given even as they are found in the M., 

the second is introduced by 118 "31. This is somewhat Te re 
for this phrase generally introduces an explanation by R. in 
opposition to one previously cited in the name of some one else. 
Be that as it may, the first explanation connects the word in 
question with an 1"y root and the second with the root from 
which the word na3 is derived. R. strangely failed to discern the 
real root. In connecting 1791) (Ps. 2.2) with 1p, R. confuses a 1"D 


with an 1’y root.'9 R. connects 29xi) (Jer. 5.4) a 1") verb with the 
y form 5» ~.?° In defining wm (Dt. 28.42) by the word »3y’ R. 
seems to derive the form from the root win. R. finds in wp» 
(Hab. 2.7) and »pn (Ex. 1.12) a common meaning, thus identi- 


fying a 1B with an 1’ form.” It was previously pointed out that 
R. did not regard the first letter of the 1"» verb ny: as a root 


letter.2" °"D verbs such as ay R. classifies as biliteral.2? In ovo 


R. correctly sees the root 10°’. R. thus follows D. whom he cites 
as against M. who places this form under the root 10.?3 
In brief it may be said that while R. knew the 1"D to be tri- 


8 M. himself is in doubt as to the root of a2°m). Under a3 (p. 43) he puts 
wy naa and a22°m), but, he adds, mannan $5 ,ornDy a2 nan 32M) nymd y2n) 
(1 Sam. 10.13). Accordingly, we find that he puts a2°m also under the root 23 
(p. 121). When M. puts 22°m under 33, he undoubtedly means that it isa unilit- 
eral with the letter n"a repeated, for he cites this word in his list of uniliterals 
(p. 40). M.’s two views of the root of 32°m are reflected in R.’s comment. 

9 M. likewise puts both together in division 2 of the root 4p p. 125. 

20'So IME pal 4cOle te 

** He would, therefore, translate 1X?" not by ‘‘and they shall awake,”’ 
but by “‘they shall cause sickening dread.” Breithaupt’s R. MS. 1, reads wp? 
for 1¥P??; cp. mx°pn, Is. 7.6. 

21a See above p. 402. 

22 nyPNis nv ATID w Mn (Ex. 1.20); see also Ex. 30.32. 

23 See D., p. 34 and M., p. 128. 
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literal, he nevertheless follows M. when taking the root of some 
forms to be biliteral or even uniliteral.?4 In his general treatment 
of 1» forms R. passed beyond M. but not beyond D. 


hon 


The so called 1" root is biliteral to M. Forms derived from 
such a root always appear in his lexicon under a root without 
the "7. D.’s view we gather from his criticism of M. that touch 
m”> forms. D. attacks M. for regarding the root of mim as consisting 
of only the one letter>"n"1.25 The opening statement of his critcism 
reads: o>ypn jo Nim ,(Is. 27.8) awpm ima mn b>’ nana nxam 
own. Here, clearly, D. holds the 1" to be biliteral. Inasmuch 
as part of the material in D.’s criticism has an important bearing 
on a proper understanding of R.’s view of the n"9 as revealed 
in one his comments we here reproduce it in part: INS Ni mM 
Mapim wk" napDina oAayn odbysa ost on pbyp ws odypz jn 
mnDa At ADA... DIT AN TAPIA ANA INA WNT 1N nyo wna 
om poys aws oviwn odyer yo... map manda sor mda jnapin 
... 73p37 ANS 727 82 N72 MapimM |N"T Nba oI oan odypa 
omy Syoo and mom ap oainon abs b>... 107 JT WAApan AN 
on ona ody > may ooyua. 

In substance D. points that mn belongs to that class of verbs 
of a biliteral root, whose third person, singular masculine, in the 
Kal Perfect has the letter x’n added to the root, and whose 
corresponding form in the feminine ends with s’7 1n, as for 
example 738 and mnas. Another class of verbs of a biliteral root 
has a form like 813 in the masculine and m1 in the feminine 
perfect, with the accent always on the penultimate. 

It should be noted that although D. well knows the charac- 
teristics of the n"5 and 1"y verbs, he nevertheless holds the root 
of both of them to be biliteral. And because of this knowledge, 
we can say that had D. composed a lexicon of his own, he would 
not have made the mistake that M. so frequently made, namely, 
that of collocating passages containing "9 and 1’y verbs in one 
and the same division of a root. Thus D. attacks M. for bringing 


24 Like my, see above, p. 402, n. 7. 
25 See D., p. 60 and M., p. 40, s. ‘1, and p. 52, s. 1. 
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together in one division of the root mywNe (Is. 27.11) and *n"8 
(Cant. 5.1)?6 D.’s objection is not to the fact that m5 and yy 
forms were put under the same root, but, rather, that these 
forms were brought together in the same division of the root 
as. Similarly we find D. criticising M. for bringing together in 
one division of a root n"9 and y"y forms?? or 1") and "5,28 or }"D 
and y"y.?9 Only occasionally does D.’s criticism touch the question 
as to the triliterality of the root of a form under consideration.?° 
Only in his knowledge of the triliterality of the 1"» and in his 
correct understanding of some forms did D. excel M. D., how- 
ever, had a better insight as to what collocation should be made in 
the different divisions of weak roots. It would seem that he also 
had a better understanding of the changes which verbs of the 
different classes of weak roots undergo in the course of being con- 
jugated. It was probably the recognition of this fact by Ibn Ezra 
that prompted him to say of D. that he was the first to begin to 
awaken from the deep sleep of ignorance touching the nature 
of weak roots.3* M., it should be said likewise, by and large, put 
weak verbs of the same class together in one division of a root, 
but D. excelled him in the correctness of such placing. R. had 
the benefit of whatever forward steps had been made by D. 
This we can see in R.’s view of the 1’) as triliteral. D., as we have 


26 See D., p. 45 and M., p. 32. 

27 See D., p. 35 where he writes: *"MIS7 +» ns onpwy »» nN nNan tnx ponay 
(1 Sam. 12.13), 7¥17... (Ps. 147.11). Here beyond question, the criticism is 
not directed against the confusion of different roots, but against an improper 
collocation of passages under the root pn. See M., p. 165. 

28 See D., pp. 16, 24. 

29 See D., p. 54. 

3° See D., p. 32; see also p. 24; here D.’s criticism centers about the word 
AW (Is. 33.15) which M. rightly classified as a triliteral while D. maintains that 
the root thereof is ny. 

3 yaw 720299) mD2 aw wow 1935 AT IP ww >> ODN PA ONDTpA b> OD yt 
namanser...ad ney nea wawirtad yr yn ww). ..19ad wy mwy ww (25 aw aw 
m>xn nwo vyo ppm (wnt $9) yd oI pr ao ya om woop ja a 3 nyt 
7 7'3 TT ‘ory nx ods npn ody mbps own MTA ODT > ,(ndixm d'x) 
DDdNND) OTY2 ODO OF —PNI MA MYM Md av Span. (I mv, ed. Lipp- 
mann, p. 25b). 
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shown, like M., regards the n"9 as biliteral. Did R. go beyond 
M. and D. in recognizing the n"5 to be triliteral? 

R.’s comment on Ex. 2.10 is seemingly the most decisive in 
favor of the claim that he did.s? The passage reads: . . . wMwn 
NAN wYRY WINN) AMID WAN 4D wo Xd wo Nd wd ymIoT pw 
n anon WA Nw... .wD JD) NIT ANT pwd) ,pwo nInD Nox win wo 
]0) Mp Op 7O WX’ ww weMmw»T xox wpmwo aid jon Nd wo 
(Zech. 3.9) pasa py M8 nw) 1D WPNwd IS MNT NA yo omMIwr Aw 
}22 727 po. x’na tory mdw Sypw man nono xdos ws omvp Sax 
NT pIppa s"yT xan onbyp ona and maws Mp MS .Awy ma Mw 
ny YMwy Ia Ww. 

It has been assumed that R. in this comment takes issue with 
M. as to the root of i7mwn. A careful study of R.’s phraseology and 
terminology will prove, we believe, that this assumption is not 
correct. M. has two divisions or definitions under the root wn.33 
It is in the first that he has the passages containing the 1" verbs 
win? (Josh. 1.8), ws (Mic. 2.4), wo (Num. 14.44), and also the 
m5 verbs "wm (2 Sam. 22.17) and wnwn. M. does not give in his 
own words a definition of these verbs, the impression given by R.’s 
comment to the contrary notwithstanding. R., in his comment 
gives to the verbs derived from what we call an 1"y root the 
meaning of “‘to cause to depart’ and to those from a "9 root 
he gives the meaning of ‘‘to cause to go forth” or ‘‘to draw out.”’ 
This in itself would have been sufficient to call forth R.’s criticism 
of the collocation of passages as made by M., for it should be re- 
membered that each meaning calls for a separate division under 
the root. Does R. object also to the placing of n"5 and 1’y verbs 
under the same root? It is believed that he does, evidently because 
of the following statement in his comment: N72) IPRW ADIN 781 
mw NN nds WII") Wid. 

Had there not been ample evidence to the effect that R. 
regards the n"5 to be biliteral, and that, therefore, to R. the root 
of both *m-wn and wn» is necessarily wn, the above statement might 
justifiably have been interpreted to mean that R. holds these 
words to be of two different roots. The terms n72n» and 771 have 


32 See Kronberg, zbid., p. 18, note 1; Poznanski, zb:d., and a number of 


supercommentaries. 
33 M., p. 120. 
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been taken to mean “root”. However, they do not necessarily 
have that connotation. When R., commenting on 1997 (Is. 19.6), 
writes, 817 57 oN nranoa (Lev. 14.21), he means to say that the 
two words have a common meaning and belong together. In thus 
defining a word, R. is using M.’s very method of conveying the 
definition of a word, which is that of bringing one or more 
passages together in one of the divisions of the root, each passage 
containing a word, which, to M.’s mind, has one meaning of 
that root in common. When citing M., R. frequently closes the 
citation with om 171n 45, that is, such is the collocation made 
by M. The term n7an», then, is the equivalent of pon or npono, 
also used by R. when referring to a division of a root in which 
M. placed a word under discussion.34 It is clear that R. objects 
to mwa being placed in the same division with wo. We have 
pointed out that these two words have different meanings to R. 
and that this fact alone would have been sufficient to evoke his 
criticism of M. 

The term 71, as used in the comment under discussion, does 
not mean “‘root.’’ This term has a number of connotations other 
than “‘root.’’35 M. often uses this term in the sense of “belonging 
to this division” or “having the meaning.’”’ When M. is in doubt 
as to the exact meaning of a word, and therefore also as to the 
division of the root in which it properly belongs, he cites the 
passage containing the words of whose exact meaning he is not 
in doubt and then the passages containing words of whose right- 
ful place in the division he is in doubt, prefaced by the statement 
... onan nvm joann. Thus, under the root 53, which has fourteen 


34 See R. on Ex. 9.33; Is. 33.1; Job 22.30; cp. D., p. 45. M. in defining the 
word nuyw writes: onwD) qx nrannp wpdy any yy. Here naann is used in the 
sense of something combined or put together. We can see how naturally this 
word lends itself also to a collocation of passages in one division. 

35 See pwbn npn axiw, C. Levias, pp. 249-253. R. employs the term in a 
number of senses. Thus, for instance, in the comment YNIM Nw WND (R. on 
Ps. 38.3) there is no question as to root, the term 71 refers to the conjugation 
of the word under discussion. When R. writes: ]5*] N71 M7) (on Gen. 7.23), he 


uses the terms to designate “form.’’ When he speaks of 18 (Job 20.29) as 


being "98 nan ..., and min nN nano... 1n00N the term in question 
clearly refers to the gender of the noun. 
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divisions or definitions, he uses the term 771) three times in the 
sense of “‘meaning.’’3° It is clear that M. is not at all in doubt 
as to the root of the words under consideration but only as to 
their definition and hence also as to the division on to which 
they belong. M., holding all the weak roots to be biliteral, 
naturally placed under one weak root forms derived from what 
we deem to be different weak roots having two strong letters in 
common. Thus, for example, in the different divisions of what 
he deemed to be the root bn he placed forms derived from what 
to us are the roots >in, $n, 55m, bm’. The forms derived from the 
different classes of weak roots having bn as two of their radicals, 
M. placed correctly in different divisions because their difference 
in meaning was apparent. We thus find 1” verbs in one division, 
the 1"y in another, etc. In the case of wo and *mwn M. evidently 
perceived no difference in meaning and hence placed them to- 
gether in one division. R., however, perceived a difference and 
therefore objected to their being so placed. He also noted that 
wn and ’nwy are conjugated differently; that *mwn, belongs to a 
class (AM) of verbs (biliteral) whose characteristic in the third 
person singular masculine Kal is a &"7 at the end, or, as he puts 
it in his comment, 72°N7 4101 NTA ADYD mow Sypy man nan. 
Elswhere he speaks of the "5 as a 8" MDIDw N2n.37 This statement 
of R., as will be shown presently, is equivalent to D.’s phrase 
"12 npoIn with reference to the so called n"9.38 D. is fully aware 
of the totally different forms that the so called n"9 and 1’y roots 
yield, and yet he regards these two classes of weak verbs as bilit- 


36 See p. 74, divisions, 2, 5, 7. The term m1 as applied to the classification 
of a word is clearly seen, for instance, in M.’s use of it in the eleventh division 
of the root jy (M., p. 135, div. 11). In connection with AMY (Ex. 21.10) he 
says: DIDIN WwW OMIA TID wa AIT AWN bay ,pay nano AbpA aDwo TY ox 
Myo N77) ns prt NIA AIT TaWDw pay. To M. the root of both »3y and mnyp is 
1y. The division into which "HY is to be put, according to M., depends upon 
what is the meaning of this word. If it has reference to 13wn, it belongs to the 
man or division to which }1y belongs, if the meaning of the word is ma’Dw then 
it belongs in one division with nnyn, that is, in division 3 of the root ]y. 

37 On Gen. 7.23. 

38 See above, p. 405. 
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erals.39 Therefore, when R. points out that wo and *mwn belong 
to two different classes of verbs that are conjugated differently, 
it does not follow that he deems them to be of two different 
roots and that the root of the latter is triliteral. 

But, it may be maintained that the analogy we find between 
D. and R. touching the n"5 is not correct, because D., on the one 
hand, clearly calls the final x’N an added letter, whereas R., on 
the other, specifically refers to that letter as being 8’72 1019. Does 
not that imply, it may be urged, that R. does hold the ’’'7 to be 
a root letter? We proceed, therefore, to give indirect and direct 
evidence from R.’s comments to the effect that the term 10 
or its equivalent 1p’y, where applied to a letter of a word, does not 
necessarily refer to a real root letter, that it is applied by R. 
also to a letter that is an essential part of the form of a word but 
is not a real root letter. 

We find that R. calls the 0"» of such a form as 79N0,?° the 1”"N 
of such a form as 7917n* and other letters4? a $51) Tio or bD1 Ay. 
We here give one of his comments not only because it well 
illustrates the observation just made, but also because upon a 
correct understanding of the term $513 710” hinges the answer to 
the question whether R. holds the }"5 to be triliteral. Commenting 
on the word np: (Gen. 49.10) R. says: (Ezek. 28.7) sim apy yn 


4nyp’ 192 Ta. If nothing further had been added by R., we would 
have been justified in saying that R. holds the 7"" to be a real 
root letter. But, he continues thus: 703) 1200 naw onpyD... 
on ben an by 72 yaa be apy osops om Ar wba mwnwe nym 
}ow TION) (Ezek. 21.20) 29m nnaxawe (Job 13.17) >mnxaw 4"5y) 
(2 K. 4.2). Here R. characterizes the 1’y of nap’ and 4ny5’, the 
1") of the ]"» verbs cited by him, and the 9">s of the words *mnx, 
nnas and 71x as being each bp): “py, that is, a letter that is a 
formative but not a root letter.43 


39 Tbid. 

40 See R. on Ps. 55.22; many similar comments occur. 

4t See R. on Ex. 18.7 and thus often. 

42 See R. on Is. 59.10; 2 K. 4.2; Ezek. 21.20. 

43 M. gives lists of words beginning with "bx, 1"n, op, and j"13 (7"B), which 
letters he does not consider as root letters. Practically every form that is cited 
by R. containing a letter which he calls a $5)1 11d”, is cited by M. in one of his 
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Thus far we discussed the term $51) 710"; it remains for us to 
show that sometimes R. uses in place of it merely the one word 
mo’. Discussing the form pwpn (Zeph. 2.9) R. writes: mNweaAT o"D 


mana xm To without adding the word $51.44 Having shown 
that the term To” does not necessarily refer to a real root letter, 
it follows that R. does not necessarily mean to say that the x’n 
is a root letter when he writes: abv bypw aan nan xox ws oMwD 
san onbyp om snd NAVD... MA AW) PD WANT DA "7a DID 
33 192 NT DIN Tym... Kronberg maintains that R.’s state- 
ment that the 7’ in the first person perfect takes the place of 
the "nN, is proof that R. knew that the n”9 is triliteral.45 We hold, 
however, that this observation of R. does not compel the con- 
clusion that Kronberg draws. D. makes similar observations 
as to the forms that the m"5 takes in contradistinction to the 
forms that the 1’y takes, and yet, as we have shown, D. calls the 
m5 verbs biliteral.*° D. speaks of the 8'n of the so called 7"5 root 
as being an added letter, R. undoubtedly means the same thing 
when he speaks of such a root as being 8"Na.t01. Had R. believed 
that the 7"" that appears in the first person singular takes the 
place of the root letter 8’7, as Kronberg would have it, surely 
in his comment on 1nv) (Job 18.3), which reads *nbi 12 Tio” pS 
‘Dd, '¥, he would have included the 7’v as part of the root, or, at 
least, he would have made mention of the fact that it takes the 
place of the root letter 8"n. In this comment R. clearly gives 
only two letters for the root of a 7" form.4% 

If any doubt still exists as to R.’s holding the 7"5 to be bilit- 
eral, it should be dispelled by his calling the final x"n a bp 1m 
in his comment on 779 (Is. 11.8) which reads: 48a ANANN N’M 


lists. See M. p. 2, col. 1; p. 3, col. 1; p. 4, col. 2. With reference to such letters 
M. writes: n7po nyd by orn nay oDIy) OwIwID O'N7IT, that is, they appear 
to be root letters but disappear at times. This fact, for M., necessarily rules 
them out from being root letters. These letters are elswhere spoken of by M. 
as not being root letters. See, e. g., p. 55, col. 2, last line; p. 12, col. 1. The term 
bp) 110” is equivalent to M.’s phrase mapa nyd wy. 
’ 44 See above, p. 410. 

45 Tbid., p. 17. 

46 See above, p. 405. 

462 It was already noted that R. does not regard the s"n of the verb 7y" 
as a root letter; see above p. 402. 
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mp .ma ,wy w2 bi mio mD1n2. We have shown that the term 
bp1) To’ can refer only to a letter that is not considered by R. 
as root letter. This, his statement, therefore, should be conclusive 
that to R. the 7” is biliteral. 

Indeed, R. does not leave us in doubt as to this, for, in his 
comment on Ex. 1.20 he plainly classifies the "> as a biliteral. 
In commenting on 120°, he formulates a rule that begins thus: 
nyms ny Aow Ana pn an... . To illustrate his rule touching 
the vocalization of the preformative 7"y of biliterals in the 
apocopated imperfect waw consecutive Kal and Hiphil, he cites 
a number of verbal forms all of which save one are ">. Kronberg 
is forced to acknowledge that R.’s comment on 14°, and _ his 
comment on 7mwn contradict each other.47 In connection with 
the former R. clearly speaks of biliterals among which the 7" 
is included; in connection with the latter, according to Kronberg’s 
interpretation, R. makes the point that the 1" is triliteral. The 
contradiction noted by Kronberg, however, is only the result 
of his misapprehension of what R. intends to say on WmMwn. 
Kronberg seeks to solve the contradiction created by his inter- 
pretation by so emending the R. text as to make it appear that 
the opening words touching biliterals do not apply to the n" 
verbs. He would have us believe that R. appended the n"5 forms 
to the rule touching biliterals only because the same rule applies 
to then") also. But in order that the n”> forms cited by R. should 
not immediately follow the statement about the biliterals, Kron- 
berg would have us insert these words x’n3 bw Sysw man jD.48 
The suggested emendation is utterly without foundation and 
is entirely unnecessary in the light of the facts touching the n"5 
already presented. 

R.’s comment on Ex. 21.13 has also been cited as evidencing 
a view of the n”> in advance of that held by M. and D.#? It reads, 
in part as follows: °vD] N8 TTS ANN) WIN NIT D128 pwd... omy 


(Gen. 27.33) wx 780 pw my Tord yom xdr (1 Sam. 24.11) annpd 
mts 12727 ov AN Ps 7a 7a7 ow bw Syrwa x’n So ps nyn npxw 


47 [bid., p. 20, n. 1. 
48 Thid. 
49 Poznanski, ibid. 
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3% pena man om... ay idw yp an mis iby yr (Num. 35.20) 
?y pena wqam ax bw mpbmon nmsa wand w ony vb ows py es 
ND awe, IND AS... (1 Sam. 20.20) ms may (Is. 66.12) isin Ix 


pw ope boo wby saand w ras amp ay ow ib sod tIy Nb "ax 


Ni7 aN. In this passage R. takes issue with M. for having put 
m¥, meaning ‘“‘to lie in wait,”’ with 78, meaning ‘‘to hunt,” in the 
same division of the root 7¥.5° Precisely as in the comment on 
Ex. 2.10, which we have discussed, R.’s objection is not that M. 
put verbs of two different roots together under one root, but 
rather that he put two verbs of different classes from the same 
root, but having different meanings, in one and the same division 
of that root. R.’s objection is plainly introduced by the statement 
that M. put 77s in one division with 7x, this he characterizes as 
being incorrect on the ground that these verbs differ in their 
respective meanings. The comment contains within itself proof 
that R. holds the root of both these verbs to be 7%, for, R. does 
not insist that my should have been placed under a root other 


than 7¥; on the contrary, by implication, he takes it for granted 
that 7% is to be placed under this root; with him it is only a 
question in which division of the root 1¥ the form mx is to be 
placed. Only three forms of the root 77¥ occur in the sense of ‘‘to 
lie in wait,’’ namely the two verbal forms and the nominal form 
cited by R. in his comment. These M. classified with the 1’y 
forms. R., on the other hand, would have them in a separate 
division, ‘‘if indeed a place is to found for the form 77¥ in one of 
the divisions that M. has under the root 1¥,’’ R. continues, ‘‘it 
should be placed in that division which contains such passages 
as win 78 Sy, a8 a8.’’5t The word 17¥ would then have some 


such meaning as “‘turning to the side,’ but, says R., even this 
collocation is questionable. Certain it is, he continues, that myx 


means “‘to lie in wait.’ Is it not clear that R. grants the possibility 
of the n"> form my and the y’y form 7x being placed in one and 


the same division? All are agreed that the y’y root is a biliteral 


50 M., p. 148, div. 5. 
st M., ibid., div. 2. 
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to R. If the 7" were a triliteral to him R. would not have even 
suggested the possibility of both m1¥ and 7¥ being put under the 


same root. : 

Only one other passage that is likely to be interpreted as 
indicating that R. holds the "9 to be triliteral calls for considera- 
tion. His comment on 10? (Est. 9.28) reads in part thus: WPS °S 


xd ainsd 15 om yD onw ... (Gen. 19.15) mbon yD nano nvmd and 
mpo’. This comment, even as the other comments that we consi- 
dered in detail, centers about so called n"5 and 1"y verbs. Here 
too, as in the other passages, it is not the question of the root that 
is involved but of the collocation of these verbs in the same 
division. All that R. in effect says here is: 910? does not belong to 


the same class or division of verbs to which mon belongs (under 
the root 40). The latter belongs to the m7 or class of verbs 
having a final 8"n in the third person singular masculine Kal, the 
former belongs to a class that is without the x’n, hence its form is 
mo’ and not mp”. The fact they have different meanings is added 
proof that they do not belong together.5? R.’s comment, very 
likely, was inspired by M.’s doing the very thing that R. cautions 
against.53 In view of the character of R.’s differences with M., it 
may be said that he, like D., had a better understanding than M. 
of the forms of the so called m"5 and 1"y verbs; nevertheless, he 
like M. and D., in a dictionary of his own would undoubtedly 
have placed both m¥ and 7x under the root 7¥, and both 7’ and 


mon under the root 9D. However, R.’s classification in the dif- 
ferent divisions of the root would have been more correct than 
that of M. 

Because R. did not know that the so called 7" is really a trilit- 
eral, he, like M., was given to confusing 7"5 forms, at times, with 
forms derived from other weak roots as can be seen from the 
instances that we now cite. 

Gen. 21.16: ON... munw mw pwoa... mny enw wp »nNwAaD 
Ma wd 2d Dad 1A ww Mvp rnvD>D ainD> 15 =m ApNN 
(Ps. 107.27) ov> iyi wm nano... (Cant. 2.14) ybon 


52 See targumic rendering of Dt. 2.14. 


53 See M., p. 127, s. root >, where M. brings together 1D (Ps. 73.19) and 
mpon (Gen. 18.23). 
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YR nN pAS 1p 7D). In this comment it is clear that 
R. does not recognize a triliteral root in "nw, for he 
associates it with a form derived from an 1’y root. In 
this comment he also connects the n"9 forms ‘n and "\xp 
with forms derived from y"y roots. No one maintains that 
the 1"y and the y"y are triliteral to R.; the fact that R. 
associates 1" forms with forms derived from these roots 
necessitates the inference that to him the n" is also 
biliteral. Indeed, in his comment on Ob. 3, R. definitely 
observes that the root of *1nv» consists of only the two 
letters n"% and nm.54 

Ex. 14.3: (Ps. 84.7) x97 poya , (Job 38.16) o »D2) 1D... oD13) 
(Job 28.11) mmm °Dan. In this comment we find a con- 
fusion of am"¥ (33) form with forms derived from 1’y, }"p, 
and x"> roots.55 

1 Sam. 20.30: 42 yr yo Myr qoNn -wND ... y2 nwo cmt my 
yi 1 myi won. Here we have a perfectly clear example 
of an"> form being identified with an 1"y form. R. did not 
see that the root of my] is my. Because of the prefixed 
1") of the Niphal he was misled to believe that the root 
is y3.5° 

2 Sam. 19.44: (Zeph. 2.1) wenpnn pw :wpn. A confusion of a 
m’5 with an y’y form.57 

2 K. 10.32: na -nyp wo :mixp? (Gen. 27.46). A similar con- 

fusion of a 7"5 with an 1"y form.5® 
Prov. 15.7: (Ex. 25.11) am -tws...mp. A similar confusion. 


Eccl. 1.13: mayd yor wy ameb wm mpm pyo rime> wr :py 
ya. A similar confusion.59 


54 M. has »invo under nv (p. 97) and he remarks: p"yx ndbo3 TD WN YT) 
yiy) ximw. Likewise the consonantal 1" of similar forms is not regarded as a 
root letter; see p. 74, col. 1. 

55 All these forms are cited by M: in the first division of the root 43, p. 45. 

56 So M., s. root yr, p. 80. 

s7 M. is more correct in putting only y’y forms in div. 1 and n" forms in 
div. 2, of root wp, p. 159. 

58 M. makes the same collocation in div. 4 of the root yp; p. 157. 

59 See above, note 36. 
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Surely such confusions of 1"5 forms with forms derived from 
other weak roots: would not have been made had R. had a clear 
understanding of the triliterality of the 1" root. 

R. on the whole seems to be better informed than M. as to 
the forms that nouns derived from a 7"9 root take. Commenting 
on yxd yinpd (Is. 9.4) R. implies that the root of jixo is ND and not 


[A]xbD. For, he points out that if the root of 18D were [F]ND, then, 
the participle thereof would have to be 7™)0 and not jd, the form 


that occurs in the text. This comment as to noun formation in 
all likelihood was suggested to R. by D.’s criticism of M. for 
taking the root of }\ND to be xD.°° 

In commenting on 77 mun (Ps. 39.11) R. takes issue with 
M. for putting 772n which, in meaning, is related to 771nn, in one 
division with 9% which means “to fear.’ A noun derived from 


Tr 


qr. R. points out, would be 771 just as M2wn is the noun form 
derived from 1%, but, R. continues, such noun formations as 


Mpn, mMNn, 71¥0, are derived from 7p, Ms, MX. 


It should be said that though R. had a better understanding 
of n"5 noun formations, he, like M. and D., in a dictionary of his 
own would have placed 77m under the root 1, with this difference, 


however, that he, unlike M., would have placed the form in the 
division containing 7"5 and not 1'y forms.6? M. connected the 
form ix (Pr. 29.21) with the so called n"> and 1p form unin (Lev. 


19.33). D. criticising him for so doing, connected yw with am 


(Dan: 1.10). R., however, correctly perceived that it is connected 
in meaning with ]”). 


6° See M., p. 43, col. 1 and D., p. 29. D. proves M. to be in the wrong in 
taking the root to be xo, by pointing out that if any letter in a nominal form 
is found in a verbal form of any conjugation it is necessarily a root letter, By 
this test the root of ]}8? must be No as the }"1 is found in the participial form. 

& See M., p. 59, div. 3. 

° It should be said that M., despite his wrong collocation of m7yn and 7) 
had some knowledge as to noun formations of weak roots. For, in a series of 
nouns with prefixed 1"n he gives such forms as mm1pn, mpn and mann, and he 
then shows that a verbal form mmipn is nop, or of myn it is »MD0M; of mpn it is 
mp and of mann it is "Nis; see p. 12, col. 2. 


[19] RASHI’S VIEW OF THE WEAK, y"y, AND }"D ROOTS 417 
1D 

The one passage which, because of its having been misunder- 
stood, gave the impression that R. recognized the triliterality of 
the 7’D is his comment on Ex. 3.22.°3 Because of the importance 
of this passage for a correct understanding of R.’s view of the so 
called }"5 root, and of the necessity of analyzing it in detail we 
cite it here with few unimportant omissions: winn> :on>sy 
um (Ex. 33.6)... osinn ,(Ex. 12.36) oxo nx wdxy) 191 pan 
... osm (Gen. 31.9) ... 5x1 oy IX NISMO WAN oN , TD 12 
/prna Ap xm To 77 AMT ND os °D 7927 oN Nd) (Gen. 31.16) 
Dt.) ... onnp: w> ,anbyan pwos xbs ondyay pwba nwpwn son xd 

. vox) ,(Lev. 26.17) ... onpn ,(Lev. 26.25) ... omm ,(28.63 
moo nbain oprsd apna asa wn yz d21 bya: pwd | (Jer. 7.10) 
22 FAN. Jpn onbynr pwd nrato swAwD FLD JM ,NerDANI bw 729 
Gen.) ... anvon (Num. 32.29)... onnn (Gen. 45.19)... onsen 
/51¥3 727 DY TID) WH TIT 1D pena Apa new www 49> (17.11 
spy ondyar wba aatws MD? WDD Nat ww. aT297 mMnwba jo NIM 
ont)... ona wa pyr... 

It is in the fifth of the eight divisions under the root bx that 
we find M.’s collocation of passages referred to by R.%4 R.’s 
objection to the collocation as made by M. has been interpreted 


to mean that R. knew the root of onbx: to be 5xi. If this inter- 
pretation of R.’s objection is correct, the objection would cer- 


63 Elijah Mizrahi in his supercommentary on R. ad. lJoc.; sapon nian ad. 
loc. Heidenheim recognizes that R.’s difference with M. is not as to the root, 
but he does not grasp fully the nature of the difference. He believes it touches 
the conjugation to which onbx: belongs. Kronberg offers no proof for his state- 
ment that the }"p is triliteral to R. He gives only one incidental reference to 
the }"D in connection with a statement touching the n"9. Because R. on Ps. 18.35 
makes the statement to the effect that the dagesh in the Niphal of such forms 
as Wi) takes the place of the assimilated 5511 tno” }"11, Kronberg concludes that 


to R. the }'5 is a real root letter. Kronberg, however, completely misunderstood 
both the term $51) 710° and the point that R. intends to make, as will be shown 
later. See, zbid., p. 18 note. His reference to Ps. 28.2 is a typographical error 
for 38.3. 

64 M., p. 149. 
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tainly also imply that R. did not know that the root of x7 is 
6x3. How then can it be maintained that R. knew the }'» to be 
triliteral. At the utmost, R.’s objection would show that R. 
perceived that the root of ony) is triliteral, but it would likewise 
show that R. did not recognize a triliteral root in all forms that 
are to us ]’D, and certainly not in >-xn. Surely it must be granted 
that M.’s collocation of andy: and $*xn evidences a more correct 
appreciation than R.’s objection does, of the true relationship 
of these two forms. This fact alone should give one pause before 
concluding that R. recognized the triliterality of the }’5. 

The evidence that we shall present will show, we believe, be- 
yond question, that to R. the }"11 of the so called }"5 verbs is not 
a root letter and, therefore, that to him, even as to M., the root 
of ondx) is bx. The point of difference between the two, therefore, 


must be as to the proper division to which on>bx: and the other 
forms cited by R. belong. That which led to a misapprehension 
of R.’s comment is the phrase 710’ 12 7" which was taken to 
mean that the }"11 is a root letter. But, it should be noted, that 
later in the comment R. speaks of this very letter as being one 
moo nbpin oprp> mana axa Nm, which corresponds exactly to 
the term 5») Tio’, a term, that R. often uses to characterize the 
1"11 of so called }"» verbs.°5 We have shown that this term is applied 
only to such letters as are not deemed by R. to be root letters. 
If the }"1) is not a root letter it follows that the real root of anbx: 
to R. is bx just as it is to M. In a dictionary of his own, R. would 
have placed both ands; and b»xa under the root $x, with only this 
difference, that these two words would have been placed in dif- 
ferent divisions and not in the same division of that root. Need- 
less to say M.’s collocation is more correct than that proposed 
by R. 

Another reason prompted R.’s objection to M.’s collocation, 
namely, that ondxi and >°xm have different meanings. We pre- 
viously referred to the fact that each one of the different meanings 
that a root has, in M.’s lexicon called for a separate division 
under that root. If the words in question have different meanings, 
it follows that they do not belong together in the same division 


65 See above, p. 410. 
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of the root bx. R., unlike M. holds that onby: has the meaning 
of “‘to despoil;’’ this he indicates by citing the targumic rendering. 
On the other hand, R. holds that the meaning of b*y7 and its 
derivatives, as he states elsewhere, is always that of ‘‘to remove” 
or ‘‘to set aside,’’ which is practically the definition that M. gives 
to both onbx: and d»xi.% 

The rest of the comment is concerned with showing that the 
form onbx3 is, of the Piel conjugation, hence active and not 
passive, the corresponding form of which in the Kal is vocalized 
with a 9un.°7 

It will be noted that among the }"» verbs that R. cites in 
his comment to explain the form onbxi is onbn: (Gen. 17.11). 


Turning to R.’s comment on this form we read: onyn: > ondon 


svi bwr gun dw 72 aa aprpd Spy nod Avr 12 yum. Here clearly 
R. speaks of the }"11 as a letter added to the root. To him the form 
ond is exactly equivalent to anbo. The term mn is often 
applied by R. to a letter of a form that can be dispensed with, 
or which clearly is not part of the root.®* If we had no evidence 
other than the comment just cited we could with justice say that 
to R. all the so called }"5 verbs have one thing in common, and 
that is that the 71) is not a root letter. 

Only if we understand that to R. the }") is a biliteral can we 
interpret his comment on the form 3nm (Ps. 38.3) without getting 


into difficulties. It reads in part: ANT ONW AINA ww "TPR... 
nbpin wow ms nom bw yD1 nm dw yr Sax 2a inn ainad 1b en wow 


Op AP) Ww V2 TON’ Syanow> opi 772 ,4w A bw paw opr 
NN) WX’ JD... 7") DIPHA AWN 83 wrsw ,OpI , WT Twi 72 Wad 
ymn> manad non Faw Ana Ww (Ps. 18.35)... ang 731 ,1NN Ww 
mand... Wal VOD 31ND) TON’ IND AN... wd PWD Maps 372 Mw 


66 See R. on Gen. 31.16 and Hos. 2.11; this corresponds to M.’s definition 
9D" pay. 

Nas is R.’s term for shewa, cp. R. on Dt. 4.41; Amos 3.12. On Ex, 15.2 
we find »¥ma xava in which the word xav is omitted in one MS., it is very likely 
a gloss; see Berliner’s note in his ed. of R. ad. loc. On Ezek. 2.2 and Job 11.17 
we find nw (so spelled). 

68 For term mn’ see, for example, R. on Jer. 22.24. See also Ex. 15.5; Is, 
30.27 and thus often. 
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“nwp ya) nbypno symw> mappa wit psd Sew oy ym wa... nm 
DW) }D ,22D 3D} } WON? WRI NNM nm nan (1 Sam. 2.4) opp oN) 
byp pwoa nnm nm ay yo... boa... 533 ,onw. This comment 
with explanatory expansions may be rendered as follows: The 
1") (of the root of the form 1m) is not a root letter, for if it were, 


the form in the Niphal would have to be 1nmu, (because a real 
root letter does not disappear from any form that the root may 
yield.). However, the }"11 of 1nmi (i.e., of the root thereof) as well 
as of the form nmn (in the same verse) is not a root letter, because 


it falls away at times, even as does the }"11 (of the following 
seemingly triliteral roots) "22, 73, 773, Op) of which roots the forms 
in the Niphal (perfect are without this }"\)) viz., 3, 71 773, 0p}. 
In these forms the dagesh takes the place of the assimilated 
1"), (the 711 in the forms with a dagesh is the Niphal prefix). 
These forms stand for 4222, Jwu, 1721, op... Thus likewise 
nn) stands for inn and mn) for ANN. The letter 71] in these forms 


is not followed by a dagesh (which ordinarily takes the place of an 
assimilated }"11) because, as usual it takes implied doubling, even 
as it does in sucha formaswnp.. .; the form inn, then, is identical 
with the form wy, and their primary forms are respectively nmi 
and wu; the ]"11 however, falls away (because it is not a root letter) 
and a dagesh takes its place (or it is implied in the letter nn). 
Thus (the root of 1nm is found also in the word) man, which form 
may be derived from the class of verbs whose primary form is nm 
or nnn. Similarly (we find verbs with a }"11 as $51 Mio» for their first 
letter, having also a primary form without the 7" but with the 
last letter doubled), e.g., 103 from 330, ov from ow, ba from 953, 
so also nmi from nnn. 

When R. writes at the beginning of his comment that the }"13 
is not a root letter, he certainly refers to the }"11 of what we deem 
to be the root, and not to the }’11 of the Niphal form as Kronberg 
interpreted it,°? for, how explain R.’s inclusion of the }"11 in 
the form nmin as not being a root letter. When R. says that if 
the ]"1] were a root letter, the form in the text would necessarily 


°9 Ibid., p. 18, n. 1, his reference is to the closely parallel passage on anni 
(Ps. 18.35). 
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have been nm, he is but following the one time principle that 
a real root letter never disappears from any form that the root 
may yield. This accounts for the fact in M.’s lexicon we find 
under the rubric }"11 those middle gutteral }"» verbs that do not 
assimilate the }"1) and also such ]"D roots as ow), wD}, of which no 
forms occur in the imperfect, imperative, infinitive construct 
Kal, nor in the Hiphil, nor in the Niphal perfect or participle, 
in which forms alone the }") can be assimilated. The fact that 
the form 1nq) is found in the Niphal without what we deem to be 


the root letter "11, is proof to R. that the }"1) even of the Kal form 
non is not a root letter, hence his inclusion of this form in the 


statement that the }"1] is not a root letter. Kronberg, therefore, 
is mistaken in believing that R.’s statement, that the dagesh 
takes the place of the }"11, is proof that to R. the }1) is a real root 
letter. He overlooked R.’s specific statement that the 7"11 of nmin 
is not a root letter. When R. says that the dagesh takes the place 
of the }"2, he of course has reference to the }"11 as $511 710, that 
is, a non-root letter. 

When R. speaks of the forms 1nm) and 1w) as being . . . nm) N71 
nnm, it is evident in the light of the facts thus far adduced, that 
he does not use the term 71) in the sense of “‘root,’’ but rather 
in the sense of that ‘‘class’”’ of verbs having }11 as a first letter 
without its being a root letter. 

Further evidence of R.’s view of the }’5 as a biliteral root is 
found in the final statement of his comment, in which he connects 
nmi with ovnn, justifying such connection by citing examples of 
so called }"» verbs being interchangeable with so called y’y verbs, 
e. g. bai and 55a. The latter class of verbs, it is agreed by all, is 
biliteral to R. even as it is to M. and D.; the inference is therefore 
justified that the }’D is likewise biliteral to R. Incidentally, R. 
failed to recognize that nmi and nnn are in reality two different 
roots, and that forms like ba and 30: are in reality Niphal forms 
of y"y roots. Had R. recognized the triliterality of the }"» he would 
not have made the final statement in his comment. 

R.’s comment on nny (Joel 4.11) shows a similar identification 


of so called 7'p and y"y roots. It reads: pwd 18 TINT Ww? ON YTV YS 
by wos wow ms 1a pre (Dan. 2.25)... dyy wo Spi 13 ym ,nnn. 
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R. is in doubt as to whether the meaning of the word in question 
is ‘‘to bring down,’’ which in reality is derived from a }"5 root, 
or ‘‘to dismay,” in reality from an y’y root. This doubt could 
exist in his mind only on the assumption that to him both nm 
and nnn have the same root, which means, that to R. the }"13 of 
the former and the final 1"n of the latter are not root letters, 
which is equivalent to saying that the root of both is nn. It will 
be noted that in this comment he also calls the }"1) a letter that 
falls away, and as such it is not a root letter even as the ]"13 of the 
form dyin, the root of which he gives as ¥y, is not a root letter.7° 

Added and direct proof, if further proof is needed, that the }11 
of the so called }’» verbs is not a root letter to R., is found in his 
comment on Is. 9.17 where he connects the form 1>ax8n) with 


o’3a) (Ex. 14.3), 92 (Job 28.11) and xa (Ps. 84.7), taking the 


primary form of all these forms to be 42) the ]"1 of which, he 
points out, in the course of the comment, appears only at times; 
he writes: 72 8>x nn TD ps qa pwd b>, that is, the root of all 
these forms is 73. This being the case, we can well understand 
how R. came to connect in his comment words of different weak 
roots. His comment naturally implies that the respective roots 
of the x’p, 1’y, 1"5, and x”> forms cited in the comment are all 
biliteral to R. We have already shown that the 7" is biliteral to 
him; his view as to the other weak roots will appear in the proper 
place. Incidentally it is interesting to note that the comment, 
in reality, does not contain a single }"» form.” 

Discussing the hapax legomenon nn3x (Ezek. 21.20), of which 


various explanations were given by the early Jewish exegetes, 
R. derives this word from nma3, we can understand how this 
was possible for him when he writes: sam sim S51 TD Arpaia 7" 
y\pd2 "28. As in the case of the form 1D2Nm, R. regards the 
FO’ as taking the place of the 1", so here, too, he regards nax 
as equivalent to ma1.7? Both the 95s and the 7": are not root 


7° M. has no form of nni either under the root nm) or nn. This is one of a 
number of omissions in his lexicon. 

™ See R. on Is. 9.17 and the similar comment on Ex. 14.3. Under root 4A 
M. gives 823, 193, and 7312) instead of o°5)33; see p. 45. 

72 See M.’s criticism of such interchange of letters, p. 12, s. nax; R. evident- 
ly ignored this criticism. 
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letters to R. hence the interchange of letters does not affect the 
meaning of the word. 
R.’s comment on ni: (Is. 1.30) is one of those passages that 


might give the impression that R. knew the true root of the ]'5. 
It reads: sos ,pwo ima nb 72 paw ma wd pap pwd dan ps 
Syain w> dyan dyaa nano ,ANdam Tat San. Here, as in all of the com- 
ments thus far considered, the question is not as to the root but 
as to the classification in one of the divisions of the root ba and, 
therefore, also, as to the meaning of the word under consideration. 
R. holds that 5a: and mba do not belong together, in the first 
place because they have different meanings, and in the second, 
because they belong to two different classes of verbs though they 
have the same root. 92) belongs to the class of verbs which has 
1". as a formative letter, and it belongs together with dian which 
stands for dyain. nba, on the other hand, never has a ]’1) in any 
of its forms. In this comment, as in the others that we discussed, 
the term 77! is not used in our sense of “‘root’’ but in the sense 
that M. often used it.73 It is very likely that R.’s comment is 
one of the many in which, without naming M., he takes issue 
with him, for we find that M. collocates the two classes of verbs 
which R. holds do not belong together.74 In a dictionary of his 
own R. would have placed the verbs in question under the same 
root, but unlike M. he would have had a separate division for 
the so called }"5 forms under a root without the }"1). R., like M. 
and D., holds the }"5 to be biliteral, but like D. he excels M. in 
his knowledge of the characteristics of the }'D. 

R.’s treatment of ]"» forms confirms our conclusion that the 
}'D is a biliteral to R. This can be seen from the following citations: 
Gen. 3.15: R. connects the 1’y form 75 with the }"» form 

Fw. 75 
Gen. 49.17: | He similarly connects )\»’Dy with 7Ww.7° 


73 See above, p. 408. 

74 See M., p. 45, s. root, $a, div. 8. 

7s M. has a separate division for the }'» and the 1'y under the root wv, see 
p. 178, div. 1 and 4. This is one of the instances where M. is more correct 
than R. 

76 M. connects it with forms derived from *}}W, zbid. 
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Ex. 9.31: The comment reads: 13) 8? ]3) ... Maw 37032) 
wapd x’ arpa 72 paw 77,mN27 pwd wad yom Ndr , (Ex. 9.32) 
Tyna ww, yu Ndx 137 WD 19) 77 wD TIN). . . Certain 


it is that R. regards 17 as belonging to a class of verbs 


that never has a 7") in any form, that is, it is not a so 
called }"p to him. On the other hand the }1) of 353, he says 


is M2’na ww. If by ww he means here an actual root 
letter, he holds the root thereof to be 7). If, however, he 
means that the 7") is a 951) ww,78 then the root thereof 
is the one letter 4". In that case the real root of both 133 


and 127 is the same to R., namely the one letter A"D, and 


his point, then, is that these two forms belong to different 
divisions of the same root, both because they belong 
to two different classes of verbs that produce different 
forms, and because they have different meanings; the 
one means ‘‘to be broken,” the other ‘‘to be smitten.” 
If this interpretation is correct, we have here a comment, 
which in every particular parallels R.’s comment on 
onbx3 (Ex. 3.22), which we analyzed above. If R. means 
that the actual root of 13} is 72, he shows no advance 


beyond M., who likewise holds the root thereof to be 
71.79 M. takes 137 to be of a totally different root, namely 


the uniliteral 9"2,°° with which R. is unquestionably in 
agreement. On the basis of R.’s comment on on>x) we 
are inclined to believe that R. regards both 133 and 197 
as having the same root, namely the letter "5, but be- 
longing to different divisions of that root, because of 
their different meanings. 

Num. 24.17: R. brings together *m7p (2 K. 19.24) and on p2 
(Is. 51.1), a confusion of an 1"y with a 7D form. ® 


77 Mizrahi on Ex. 9.31 reports having seen a text with the insertion after 
this word of 727 Awww, which in all likelihood is a scribal gloss due to a mis- 
understanding of R. 

78 Cp. 10°], which we have shown to be equivalent to $513 710° in com- 
ment on Ex. 3.22, see above, p. 417; cp. also Nah. 3.17. 

79\Mo ep. 122; SOME Sp elOss 

&« M. makes a similar collocation under root 1p, p. 158, div. 6. 
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Is. 1.4: The forms 7) and 117 are brought together, evidently 


the root of both the }'D and the 1’y forms cited by R. is 
at to him. * 
Is. 38.15: (Gen. 31.40) *mw tam in> .. . mm. R. fails to realize 


that 7778, as it is vocalized, can be derived only from the 
root 7717, certainly not from 17) as he takes it. But as 
both the }"D and the y’y are biliterals to R., the identifi- 
cation is possible, as then the root of both 7778 and 774n 
is 17 or rather the single letter '7 inasmuch as the redup- 
licated letter of the so called y"y root was not considered 
as a root letter. M., indeed, places both of these forms 
under the root ‘7.83 

Is. 46.6: The forms w¥17 and %p are brought together, again 


a confusion of an 1"y and }’5 form. *4 
Ezek. 20.43:  R. evidently takes the root of the 1’y form onyp; 


to be upi3], for he defines it by the neo-Hebrew word 
muvp, the root of which to him is also [w]up.*s 


x"p—N"S 


To determine whether R. passed beyond M. in his view of the 
x"D and the x’5 roots, it is necessary that we have a clear under- 
standing of M.’s view and of his treatment of these two classes 
of roots in his lexical arrangement. Those 8"D and x"> forms, of 
whose roots no form without the 4">s occurs, M. always places 
under a triliteral root. On the other hand, he does not regard as 
root letter the 95s of those so called 8" and x"5 roots that yield 
a form without the 4"9s. The "5x that appears in one form and is 
omitted in one or more forms of the same root is a functionless 
letter to M. This we learn from a specific statement made by him 
in the introduction to his lexicon.*® Logically, therefore, M. 


82 So M., p. 81, s. 11, div. 1. 

83 M. places both forms s. root '1, p. 62; see also above, p. 415, s. o’312) 
for a confusion of a }'p with a x" and yy. 

84 So M., p. 79, s.r. 51, div. 5. 

85 So M., p. 154, s. r. up, div. 1. 

86 M., p. 4. He gives a professedly partial list of words in which the "bx 
is not a root letter. We give some of the forms in his several lists as they will 
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should have placed under biliteral roots all those forms that are 
derived from roots that yield even a single defective form without 
the 9"5s. But a study of his lexical arrangement, so far as they 
concern so called 8"b and x" forms, reveals that M. is by no means 
consistent, for, we find that he places forms derived from &"D or 
x"5 roots, that yield some defective forms, sometimes under a 
triliteral root, sometimes under a biliteral and sometimes the 
very same form under both a biliteral and triliteral root. That we 
might the better understand whether or not R.’s view materially 
differs from that of M., we here give some examples of M.’s 
arrangement of so called x"D and "> forms that well illustrate 
his inconsistency ; some of these will later be compared with R.’s 
view. 
a8 Under this root M. puts on’ax, though a defective form 
like nah (Prov. 1.10) occurs. Consistently he should have 
placed both words under the uniliteral '3 (as the x’n of 
the root 738 is not a root letter to him). 
a8 Under this root he puts 2¥,*7 but he also cites this form 
under the root 27 because he connects the form with 
wb) nan (Lev. 26.16).88 
baN Under this root he cites bm, despite the fact that the 
defective form im is found. The defective form is cited 
neither under daw nor 5m, but it is given in a list of words 
beginning with an 4">s that is not deemed a root letter. 89 
}Is Among the forms cited under this root is ;1", but the 
defective form |, in keeping with the principle enunci- 
ated above, he places under the root }1.9° Consistently, 


however, he should have placed all the forms of the root 
yt under ]. 


be considered in connection with R.’s treatment of the same forms. 1330") 
1 77K (Lev. 26.16) MIP) yo (1 Sam. 2.33) IY s(Ex. 14.3) 0°22 4p (Is. 9.17) 
Job) 2220 1» (Prov. 22.25) PNA ;(Prov. 17.4) PM yo winn ;(Is. 13.20) bir 
INY) ;(Num. 11.11) "O¥D ONS ;(1 Sam. 28.24) BM (Is. 44.19) ope 3(35.11 
(Is. 57.19) ornpw a2 11 (1 Sam. 10.13) mainmp yo Nva2 ;(Ezek. 39.26) Ww) 1D. 

87 See form in note 86. 88 M., p. 61, div. 2. 

89 See form in note 86. 9° M., p. 80, div. 6. 
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Under this root we find the form *1719~m (Ps. 18.40), but 
the defective form ’Im in the parallel passage (2 Sam. 
22.40) M. does not regard as being connected in any way 
with ’3719Nn). M. puts it under the root 11 and connects it 
in meaning with am 1 (Ex. 25.11), that is, with a so 
called \"y root.% 

Under this root he cites 28 (Prov. 16.26) and says: xin 
Msp wap 12>) (Mic. 6.6)... 128) (Ps. 146.8) orpw> nnn 
"5s yr odnn.92 M. puts oD. and 428 under the 
root 43.93 He clearly does not regard the 49”"5s of 428 as 
a root letter (for the y’y is a biliteral to him), as can be 
seen from his collocation of passages; yet he puts the word 
under the rubric 's. 

After citing under this root forms like qkxs (Job 33.33) 
and 7x’ (job 15.5) he continues: ‘yim poo onan wn 
(Cant. 4.4) nvpbn i) (Job 35.11) 2pbn son mde 7 bbe. 
However, under the root 49 we find 129 and following 
the citation of the passage in which this form occurs, he 
writes: Fbxn ... qed nano a> pwd sinw ydy ao iyay 
nypbn nornn.94 M. recognized that all the forms cited 
have the same primary meaning, yet he classified them 
under two different roots. 95 

Though the defective form 179m (2 Sam. 19.14) occurs, 
he does not cite it under the root 1. 

Similarly, the defective form om 07 (Eccl. 4.14) is not 
cited under 10. 

Because the defective form 179719° occurs, M. should have 
placed all forms of this root under the uniliteral root 'D, 
but inconsistently he places them under the root *}s. 


x M., p. 82, div. 5. 

92 J. e.on p. 4. 

93 M., p. 108, div. 4. 

94 M., p. 114, div. 1; nvabn is equivalent to nvp>nn, i.e. “a tower for guid- 


ance,” so also Janah, as cited in Dict. of Redak, ed. Biesenthal and Lebrecht, 
p. 18. See also note 86 above. 


95 See note 86. 96 Thid. 
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wiass« Of :=this root the defective form 13 (1 Sam. 25.8) occurs, 
yet the forms of this root are not placed under the single 


root letter ‘3. 
NOU Despite the occurrence of the defective form on9v) (Lev. 


11.43), M. has no root 0% under which this form should 
consistently have been placed. 
NDS The defective form ‘nex (Ju. 4.19) occurs, yet M. puts 


the forms derived from this root under 8o¥. On the other 
NXDD hand, the forms that are derived from &¥* are cited un- 
der the root yo because the defective form *nyp (Num. 


11.11) occurs. 

We see, therefore, how inconsistent M. is in his arrangement 
of forms derived from 8"D and x"5 roots that sometimes yield a 
defective form. Yet it is clear that M. recognized the true relation- 
ship of the defective to the full forms, so much so, that he some- 
times put the same forms under both a biliteral and triliteral 
TOOL. | 

D. criticizes M. for his inconsistency in regarding, on the one 
hand, the 4"5x of 758 as not being a root letter because such a 
form as 2A occurs, and, on the other hand, taking the 9x of 


mas to be a root letter, though the defective form 2A of this root 


occurs. D. then proceeds to show that both 75s and mas are con- 
jugated in the very same way, that, therefore, they belong to 
the same class of verbs.®* D.’s criticism is evidently based on 
M.’s list of words whose 4x is not a root letter, in which list the 
form °n’5s is found, for, as a matter of fact, M. in his dictionary 
proper put both 75s and 728 under the rubric 's, as if the 4">s 
were a root letter. D.’s criticism would have been more to the 
point and would have thrown some clear light on his (Dunash’s) 
view of the root of so called 8"5 and x"5 forms if his criticism had 
been directed against M.’s putting such forms as 1187 and pip 


under two different roots. As it is, his criticism may mean that 
he would have put all forms derived from such 8"D or x"5 roots 


97 M.’s regarding *191n) and *371Nm) as of two different roots and also of two 
different meanings is an exception. See above, note 90. 
98 See D., p. 25, s. TDN. 
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of which some defective form occurs, under a root without the 
#)">s, or it may mean that D. holds all such roots to be triliteral. 
Unfortunately, his criticism either of M. or of Saadya do not 
throw light on the question. 

It has been maintained that R., unlike M. regards the n"pD 
and x" as triliteral.2° But this unqualified statement cannot 
stand in the light of a number of comments by R. Thus we have 
shown that R., like M., takes the root of the 8"» form 1D4Nn" to 
be 731).7°° It is difficult to believe that he would have done this 
had he considered the 45s as a real root letter. Similarly, as was 
pointed out, R. found no difficulty in regarding the 4">s in the 
form n38 as taking the place of the }"11 of n23, because neither 


of these two letters was considered by him as a root letter.t™ 
Commenting on the form »9 (Ezek. 21.17) R. writes: pw> 
myx , (Joel 1:17) mrp , (Prov. 6.8) ...778,(Prov. 10.5) ... ns 


5y1 10> AN? pwd An om (Hag. 2.19). R.’s citation of M., very 
likely, may give one the impression that R. is taking issue with 
M. as to the root of °110 and the other forms that he cites, that 
is, that R. holds the root of the forms in his comment to be 73s, 
whereas M. holds it to be 1). If this impression is the correct 
interpretation of R. comment, it must be conceded that M. in 
connecting the forms in question with forms derived from an 1’y 
root is more correct than R. But, as a matter of fact, reference 
to M.’s dictionary shows that R. is in complete and literal agree- 
ment with M. as to the root as well as to the definition of the 
forms cited by him. For we find that, while M. placed all the forms 
in question under the root 73,°? he also placed them under the root 
78,1°3 where he says: 21ND (weo mdm mes A">xT mbyd ousn 
on avis pwd obs wntwp ay amy :n>xo penn nanos. We see, 


therefore, that both M. and R. believe that the "> dropped out 
from the forms in question. It is difficult to say what R. means in 
citing M. by way of contrasting M.’s definition with his own, for, 
M. defines the words under consideration as cited under the root 
71 by 7¥°2p pwd, and the very same forms as cited under the root 


99 Kronberg, zbid., p. 19. 
100 See above, p. 422. tot See above, zbid. 
102 M., p. 59, div. 4. to3 M., p. 15, div. 1. 
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“ux he defines by 77718 pw), with which, R.’s definition is in com- 
plete accord. The contradiction that lies in the citation by R. of 
M’s definition and the totally different definition as given by M. 
himself, may possibly be accounted for by assuming that in R.’s 
edition of M.’s lexicon the noun and verb forms derived from 7 
meaning ‘“‘to fear’’ and the forms cited in R.’s comment were in . 
one and the same division, whereas in the printed text they are 
in separate adjacent divisions.'°4 But, this suggested solution of 
the difficulty necessitates the assumption that R.’s edition did 
not contain M.’s definition, which, we pointed out, is, in complete 
harmony with R.’s definition. 

Be that as it may, certain it is that R. like M. believed that 
the forms cited by him in his comment could be derived from a 
so called 8"D root. This does not bespeak a view of the 95s as a 
real root letter, at least so far as the root of the forms under con- 
sideration is concerned. M. clearly reflects this by his putting the 
forms both under 1) and "x. We find, indeed, that R. speaks of 
an 998 that is a oprpd wo bp mana To.!°s It will be recalled 
that R. speaks in the very same way of the non-root letter }"1 
of the so called }"5.7°° 

In one instance, R. definitely calls the "08 of a 8D verb "5s 
iT; thus, in commenting on the form 9m (Job 25.5) he writes: 


(1 Sam. qw52 nx aad) 199 AN 1A") (Is. 13.10) bm... wD... 


77M *"9x 2.33). The root bmx in the sense of “to shine” is found 
only once. Some scholars would therefore emend bm to dm. 


In effect R. does the same thing when he connects the form with 
om. His justification for so doing is that the "58 is not a root 


letter, nay, to him it is superfluous, which view is precisly equi- 
valent to what M. writes of the 7”D>s which to him are not root 
letters; his statement reads: am> naw> xd) apyd wh yea xb 
NvNw.297 

Thus far we have shown that not every ¥’D is a triliteral to R. 
We now give evidence to the same effect with reference to the 


4 In the printed edition they are respectively in div. 3 and 4. 

705s ROR TRS 1955. 106 See above, p. 419. 

07 M., p. 4. In this list the form aw is also given. See above, n. 86. See 
also R. on Job 38.28. 
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x">. Commenting on qW’2) (Ex. 7.1) R. writes: onsy 2) naND NIA 
(1 Sam. 10.13) mainna ... (Prov. 10.31) a ..:. (Is. 57.19). In 
connecting 8°21 with 22, that is a 8"5 with an 1’y form, R. follows 
M. in holding the root of all the forms cited in the comment to 
be 13.?°° It need hardly be said that the reason that both R. and 
M. did not hold the "5x to be a root letter is because this letter 
is not found in the form mainn. 

We now proceed to note R.’s comments on the defective forms 
of 8» and x"5 roots, other than those already considered. If any 
advance was made by R. beyond M., it will appear in the charac- 
ter of his comments on such forms. 

ba (Is. 13.20): With regard to this form, R. correctly ob- 

serves: 12 a7 osx aNain be by monn be... Saw wo 
(Job 35.11) »2%p 12) MNT Opes mq dip naan wD A" 
- prs 2 (Prov. 17.4) pre ya) pbs 09.199 


It would appear from this comment that R. holds the defective 
forms to be derived from the forms with the 4">s, whereas M. 
holds the defective forms to be the original ones. M. believes 
that the "5x is an added letter without the force either of a root 
or servile letter.*° We have shown, however, that though M. 
does not regard as a root letter the "5s of 8"» forms derived from 
a root that produced a form without the 4">s, he nevertheless, 
at times placed such roots under the rubric 's, as if that letter 
were really a root letter. On the other hand we find that R. also 
like M., at times, did not regard the "ox as root letter as can be 
seen from his comment on some of the following forms.™ 

ayo (1 Sam. 2.33): R. connects this word with wp nap," 


in so doing he follows M.™ R. did not hold this "5s to 
be a root letter, for elswhere he refers to this very 95x 
as being m7"N’.7%4 
108 See M., p. 121, where he brings together 27), 31” and miainm. M. does 
not have the root 1) in his dictionary. 
109 See R. on Zeph. 1.2 for similar comment. 
mo Therefore it is that in his list of words with 4"5x as a non-root letter he 
first gives a form without the 9"5x and then places it in connection with a form 
with this letter, thus: pro yo wisn; 77219 97k, see M., pp. 4, 5. 
mt See above, p. 426 n. m2 R. on Lev. 26.16. 
13 M., p. 61, s. 35, div. 1. 114 See above, p. 430 on bmn. 
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ym) (2 Sam. 22.40): While R. has no comment on this form 


in connettion with the text in which it occurs, we know 
that he took it to be equivalent to ’271Nn), for in his com- 
ment on Ex. 10.21 he cites it among the verbs from which 
the 7"5s8 has dropped out. He therefore, more correctly 
than M. understood both the form and its meaning.”’ 
ym (Prov. 17.4): R. regards this form as equivalent to ]TNd. 


M. puts these two words under separate roots.”° 
wan (Job 35.11): pds 19.27 


nveon (Cant. 4.4):  R. writes: 2 nypdna ynm ue. nan x7 


mianai moanay yn. In this R. is in complete agreement 
with M. and D.™$ 

oon (Eccl. 4.14): R. correctly notes: *)1 Tip: apog bw "nD 
ONION VOD NIT TIM.79 

wy (Ezek. 39.26): To R. this form is equivalent to invn. M. 


puts the forms derived from what to us is the root Nwi 
under nw.??° However, the defective form w M. has 
under the single root letter 'v.t7* It is under the latter 
root that M. makes the collocation referred to by R. R.’s 
comment has reference only to the meaning of the word, 
which differs somewhat from that given to it by M. We 
cannot therefore say, whether or not R. agrees with M. 
in placing the form in question under the root 'w. 

wo? (Ex. 10.21): R. takes the root of this form to be wns 


despite the fact that no verbal form of this root occurs 
in the Bible or Talmud. He holds the form to be equi- 
valent to wx’. He cites the Midrash that connects the 
form with the root wwn but evidently he does not accept 


115 See above, p. 427 s. 1. 

116 See above, p. 426 s. ]IN. 

7 R. on Is. 13.20, see above, p. 427 s. 7bx. 

118 See above, ibid. 

t9 In his first explanation of this word, R. connects it with the targumic 
word 4p, which is the rendering of the Hebrew wan. This explanation, how- 
ever, leaves the pointing of the article unexplained. M. does not cite the word 
in question either under 1p or 10K. 

720 M., p. 82. 

Tat Ms DL OD mCi vane: 
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it as the literal interpretation of the word.?? R. accounts’ 
for the omission of the 7>s by stating in somewhat 
different form the principle given above,'*3 it reads: w” 
42 b> no23 A"5s7 naan pre pd A" moon mata man wd 
mon by po ayna7 pr. The principle as given is correct 
but wrongly applied to the form. 

»oms (Ps. 119.5): Commenting on this form, R. writes: 


(2 K. omnxay "5s v2 opre> woo Sein mana no A" 
(Job 13.17) spow bw Arden (2 K. 4.2) >dny, 5.3). Clearly 


R. does not regard the "5s as a root letter. His phrase- 
ology with reference to it is the same as that with re- 
ference to the }"1] of the }"» root, which, it was shown, 
is not a root letter to R. We can understand, therefore, 
why in his comment on *bnx he connects this form with 


- $m) (Ex. 32.11) even though M. gives two specific 


reasons why this is not correct. R.’s comment presenting 
a view in direct opposition to that of M. is one of a num- 
ber of instances that can be cited of R.’s independence 
of M. despite his generally close adherence to M.’s view. 
Yet, in this instance, it is clear that the spirit if not the 
correctness of M.’s view is more scientific than that 


of yk." 
moux) (Ps. 69.21): This form as it is vocalized is necessarily 


from the root wii, in which case it is a hapax legomenon, 


122 M. does not cite this form either under wn or won. Redak, in doubt as to 
its root, has the form under both wim and wwn; see his dictionary under these 
roots. The Targum takes it from wi» but R. opposes that. 

123 See above, p. 431, s. bm. 

124 These two forms are generally taken as substantives with the meaning, 
“my wish is that,” see B. D. B. Dict., s. nx. M. notes that these words are hapax 
legomena whose root is unknown, and whose meaning as determined by the 
context is. ..w nx) xpn, the very same meaning as given above in a modern 
dictionary. M. being in doubt as to the root gives the forms as they are under 
the rubric 's. M. also notes that some interpreters connect these forms with 
bm (Ex. 32.11) and he proceeds to give two reasons why such a connection is 
incorrect; the first is the presence of the "x in the forms, and the second is that 
it is always followed by 11» which is lacking after the words in question. See M., 


p. 21. Redak follows R. See his dict. s. ?ns. 
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hence the suggestion that has been made to read it as a 
passive participle 7yny) from a 8"D root. R. himself takes 


the root to be wis, for he writes: 103 °° * WINNT :TyIy) 
monn on) ,(2 (Sam. 12.15) win wd) (Mic. 1.9)... myus 


poton bs Nan apn wow nvowor yaw nwows it "5s7 qe 
(Prov. 8.17) amy (Mal. 1.2) ans) 9 4" andnnw an 477-42 


IANS wD NTO. While correctly noting that one "9s 
may stand both for a root letter and the first person 
singular prefix,??5 R. fails to see that the form as it is 
vocalized cannot come from a N"D root. 

As a result of our comparison of R.’s treatment of the &"D 
and the x"> forms with that of M., it may be said that, on the 
whole R. follows M. rather closely in most of his comments. 
When he differs with M. R. does not necessarily advance beyond 
him. Like M., R. does not hold all the so called 8"p and x"5 roots 
to be triliteral. However, R. does pass beyond M. in regarding 
the defective forms that are found as secondary and not primary 
as M. regards them. 


"y 
R. holds the 1"y root to be biliteral.?° This being the case, he 
naturally confuses certain 1’y forms with forms derived from other 
weak roots.!?7 Nevertheless some of his discussions evidence close 
familiarity with the forms which this particular class of verbs 
assumes in the course of being conjugated and of its noun for- 
mations.'?8 It may be said that though R., at times, follows M. 
literally in putting together 1"y forms with forms derived from 
other weak roots, he, nevertheless, shows in general, a better 
knowledge of the proper division to which so called 1"y forms 
belong under a root which, according to the biliteral view, natu- 


25D, makes the same observation as follows: }"5>s °wa nvad (aT) 187 
satnd> »wm To’> INN ane, p. 30, s. wa. 

726 R, on Gen. 15.17: nyms ony ATIDw 7>N. 

127 See above, p. 415, s. 09312; 7bid., s. nixpd; ibid., S. Py; ibid. s. 7D Ww, p. 
423, s.179n; p. 415, s. nr. 

128 See his comment on wnwn, above, p. 407f, and on m7, above, p. 412f; for 
a like familiarity see M., p. 82, col. 1 and above, p. 409; see D., above, p. 405. 
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rally has under it such forms as are derived from other weak 
roots having two strong letters in common.?9 

R. notes a number of times the difference in the position of 
the accent in the 1"y form that is the same in the third singular 
feminine perfect and participle feminine Kal. His observation 
runs thus: op »8a 12 NYMS ny Tow Aap: pwd man Soa prdn an 
(Gen. mp (Gen. 29.9), m2 jad NIT Tay pw Abynd oyynws aw 


. mga ws qdim pwsy awy3 tat anim pwd sin mud oyymwar ... 37.7) 
(Gen. 29.6). This very observation is made by D."3° 


y"y 
M. considered the so called y"y roots as biliteral. This is seen in 
his placing of y"y forms under biliteral roots. He also gives a list 
of y"y forms whose reduplicated letter he does not regard as part 
of the root.*3t D. holds the same view.*3? R. likewise held this class 
to be biliteral. This is evident from the following comment: 7) 
PS WON ON) Om 194n 4D) ,o7 TIT) pw odd: (Gen. 49.19) spr TT) 


man qq Jaw yenbs7 aw pax 337 ow ay toid> w pnd ow xda sy 
sd SD WN JD) NVM enw SOX TTD? PR ma Siws> nyms ony na 
(Prov. 26.2) ont) *nyaw'n7r9.733 It will be observed that in this 
comment, to illustrate his remark that a biliteral may produce 


129 Such better insight is evidenced by his comments on Ex. 2.10 and 21.13, 
also his discussion of the root of 1NNINN (Ps. 62.4) in which R. takes issue with 
M. for regarding the root thereof to be the uniliteral 1"n, whereas R. speci- 
fically gives it as 1") 8’n. 

130 On Gen. 15.17. To similar effect, see R. on Gen. 40. 21; zbid., 46.26; Is. 

- 26.11. D. likewise noted the position of the accent; see citation from hits 
above, p. 405. 

13t See M., p. 42, col. 2, bottom, where he writes: q77w ,1) }9 11_,’N 9 .0n 
"nn (Ezek. 15.4) qrw jo (Ezek. 16.4). 

132 See D. pp. 27, 28, s. oo1nw. 

133 Ehrlich, because of there not being a Hebrew root 1), would read 3712, 
see his Randglossen, ad. loc.; the same form occurs in Hab, 3.16. In Ps. 94.21 
we find the form 112 which consonantally is also from an 1’y root but as vocal- 
ized from an y’y. M. and R., regarding as they do both the 1’y and y'y as bilit- 
erals, find no difficulty, as some modern scholars do, in deriving its form from 
371, as the final letter of this root is not a root letter to M., D. and R. 
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a form with the last letter repeated, R. has y’y, 1"y, and }"» forms. 
This repetition of the last letter, R. observes does not appear in 
the Kal (imperfect), to cite his own words: by» pwba 7270 Ninwo 
aD mw jay ny ,ny w> dw> ws. But, continues R., in the 
Hithpael the repetition of the letter does appear; again citing his 
words: ,ooian’ Tam i> dps xi orn bypo ww Sysno NAwD) 
anym, Sdsyan>. It will be observed that in the examples he gives, 
R. again brings together forms of different weak roots. M. fre- 
quently did this and also D. at times.t34 When, therefore, R., 
commenting on the form *nn (Gen. 33.11), writes: °1w Nba y3n ps 


"23, he does not mean to say that the second }'1) is a root letter, 
but merely, as M. does, that the 7") is added to the root }n.735 
When M. gives an y"y form, he first gives the full form and 
then a form from the same root without the reduplicated letter, 
thus: }® (Ju. 5.14) pony :(Ezek. 16.4) Fwy (Cant. 7.3) aw 


oy.t3° R. reverses the process thus: 777w 19D 7.37 One cannot 


but be struck by the frequency with which R. explains y’y forms 
in this manner. We here give a few instances: monw pwd... . oryy;738 
"NAD °N3D;739 ppra w> Apa? Som... m4 cua. pEN;74 


o7w> omw.™43 On the other hand, when an unusual full form 


occurs, R. gives the more usual shortened form thus for example: 
psn wD Psy744 1p pwd ayp.r4s 


T¥s) 


CONCLUSION 


In the light of our detailed examination of R.’s treatment 
and discussion of forms derived from the different weak, y’y and 
1") roots, we believe ourselves justified in concluding that, save 
the 1", all the weak roots, the y”y and the 1D are biliteral to R., 


«34 For other examples see above, pp. 414f., 423f. 

135 See M., p. 42. 736 M., p. 43, col. 1. 

37 R, on Ezek. 16.4. 

38 R. on Num. 21.30; similarly with other forms from the same root in 
1 K. 9.8; Ezek. 20.26; Hos. 2.14. 

739 R. on 1 Sam. 22.22. 

™40 R. on Is. 19.3. ta R, on Is. 48.11. 

baa OMubsanoou os ™43 R. on Prov. 11.3. 

™44 R. on Ps. 77.18. ™5 R. on Ezek. 31.6. 
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that he passed beyond M. only in recognizing the 1"5 to be trilit- 
eral, and that in so doing he but followed in the footsteps of D. 
Furthermore, R., like M. and D., holds certain weak roots to be 
uniliteral. Furthermore R. like D. on the whole perceived more 
correctly than M. did to what division of a weak root certains 
. forms of that root belonged, though, at times we find M. to be 
more correct. Finally, it is evident that R. for the most part was 
in close agreement with M. or D. in his explanations of forms 
and their roots. 

Unquestionably we must give to R. a high place in the history 
of the development of the Peshat type of exegesis, in that he was 
certainly the first outstanding exegete of northern France to give 
impetus toward the simple or primary interpretation of the text. 
However, the chief service that R. rendered by his grammatical 
and lexicographical comments lies in his having transmitted the 
results achieved by others and not in making distinctive contri- 
butions of his own. 


Bhan, N00 uti at | sk 
Fritecbysts vison, cheapie tet Maks 
i fet aur as fh, “te Bio : 


ie milf it OF ms hate : aa Coon 


j in tae 
Renal sotsui soit Asis» id 
Dead Sih se thay at: wing gage: hecty ya ae re 
ae 
oN brew: ones a dates 4.8 es eeviihe bani ee 


Mears 7) per oe shit: a ine sot al 
‘ean hiiddiivicn srt paren nati mt at ¥ ne Shibata fooidqe 
stare Vy Me Warten Tat a = 





L'EXEGESE BIBLIQUE DES JUIFS D’ALLEMAGNE 
AU MOYEN AGE 


D’APRES LE MS. REUCHLIN 8.DE KARLSRUHE 


Par M. GINSBURGER, Strasbourg, France 


N ne sait a peu prés rien sur l’exégése des Juifs d’Allemagne 
dans les premiers siécles du moyen 4ge, c’est 4 dire avant les 
grandes persécutions. 

Zunz (Zur Geschichte und Literatur, p. 61 et suiv.) cite quel- 
ques noms d’exégétes allemands, comme Tobia ben Eliézer de 
Mayence, Kalonymos de Rome 4 Worms, R. Eléazar Chasan de 
Spire, Samuel ben Kalonymos de Spire, Juda le pieux de Ratis- 
bonne, Eléazar de Worms, l|’auteur du vieux Nizzachon, Méir ben 
Barukh de Rothenburg, Jehudah ha-darschan, Ascher ben Jehiél, 
Jacob de Vienne. Mais la plupart de leurs ouvrages ne nous sont 
connus que par quelques rares citations, ou bien ils ont été 
rédigés dans d’autres pays comme le Légach tob de Tobia ben 
Eliézer. 

Ailleurs (Die gottesdienstlichen Vortrdge der Juden, p. 313), 
le méme Zunz prétend qu’au XIV¢ siécle encore on ne s’occupait 
en Allemagne que de la Halachah ou de la Cabbale. | 

Geiger (Wissenschaftliche Zeitschrift fiir juidische Theologie V 
(1842), p. 413 et suiv.) attribue 4 un Allemand du nom de Schim- 
schon un vocabulaire qu’il possédait en manuscrit et qui se trouve 
actuellement a la Bibliothéque de la Lehranstalt fiir die Wissen- 
schaft des Judentums. Mais jecrois avoir prouvé (REJ, LX XXIII, 
160 et suiv.) que ce Schimschon était d’origine francaise et que 
les gloses allemandes ainsi que de nombreuses additions, extraites 
de commentaires postérieurs, ont été ajoutées par un scribe 
allemand. 

Personne, 4 ma connaissance, depuis Zunz et Geiger, n’a 
essayé de trouver une solution 4 cette question de savoir, si 
vraiment nous ne possédons plus rien ou presque rien des travaux 


d’exégése biblique des Juifs d’Allemagne avant le XVé siécle. 
439 
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Les ouvrages et les articles de revues publiés sur l’histoire de 
l’exégése biblique depuis trois quarts de siécle sont muets a ce 
propos. 

A priori, on constate une contradiction dans les théories de 
Zunz, puisque, si l’on connait des exégétes allemands et des frag- 
ments de leurs ouvrages, il n’est pas permis de dire que les Juifs 
allemands ne s’occupaient que de la Halachah et de la Cabbale. 

En réalité, il est inutile de faire des hypothéses a ce sujet, 
puisque nous possédons encore un recueil contenant des explica- 
tions exégétiques sur une grande partie de |’Ancien Testament. 
Ce recueil a été écrit en Allemagne, par un Juif allemand, dans 
la premiére moitié du XIV¢* siécle, de sorte que nous possédons, 
dans ce recueil, un moyen sfir pour nous faire une idée de ce 
qu’était l’exégése biblique des Juifs d’Allemagne de cette époque. 

Le recueil en question est le Manuscrit Reuchlin 8 de la 
Bibliothéque de Karlsruhe. Il a été décrit par mon ancien maitre, 
le professeur S. Landauer, dans le Catalogue des manuscrits de la 
Hof- und Landesbtbliothek a Karlsruhe, 11 (1892), p. 13-14. 

M. Landauer se contente d’ajouter, a la description extérieure 
du manuscrit, quelques renseignements relatifs 4 son contenu. 
Il s’agit d’un Glossaire judéo-allemand de 1|’Ancien Testament 
suivant les-versets du texte, non par ordre alphabétique des mots. 
La premiére colonne donne le mot du texte, la deuxiéme la tra- 
duction allemande et la troisitéme une explication hébraique. 
C’est cette troisiéme colonne, spécialement, qui sera l’objet de 
notre étude. 

M. Landauer ne donne aucune indication ni sur l’époque ni 
sur la région, ot le manuscrit peut avoir été écrit. Or, on verra 
plus loin que je crois avoir trouvé une indication presque certaine 
que le manuscrit a été écrit en 1337, et mon ami M. Ernest-H. 
Lévy est d’avis que I’original, dont, s’est servi le scribe, avait été 
rédigé en pays alaman, probablement dans la région du lac de 
Constance. 

I. Notre auteur a emprunté un grand nombre de ses explications 
au commentaire de Raschi. Une partie de ses explications se trouve 
dans nos éditions de Raschi. 

vu (Nombres 22.32): 49m '5 »"w5 "D 7D0. 

wim (Deut. 1.41): 17 "> "wn 9D 4p. 
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omdyna (Deut. 11.6): won odin "5 ws 9D J D1. 

pps (Cant. 7.5): -pap ‘> S'xr »"w9 anD 4D). 

op> (Thr. 3.41): "wn "4D 00 TDD NbN ‘nD. 

n> (Juges 18.6): oypom p> by "wn 9D JD. 

own (Juges 18.9): obxynn '> "wr "D JD. 

own (I Rois 22.3): odsynn '> "wr ‘np jD1. 

ay (II Rois 17.13): ayana '> "wa oD 4D. 

pron (II Rois 20.7): wn °» 4D apnns waw ado. 

oradin (Hés. 5.1): paysn '> "wr 9D 7D. 

vps (Hés. 12.14): vow '5 "ws Dp JD. 

ms my) (Hés. 18.10): mms myn 'D "wr 9D 7D. 

oronw (Hés. 28.26): Frown yo1 "wr °D 7D. 

3D (Isaie 16.1): 98 "9 "'wI DD. 

mba (Isaie 17.14): "wn p12 odSmann ow rnd. 

II. Les explications empruntées & Dunasch se trouvent toutes 
aussi chez Raschi, dz sorte que notre auteur n’avait, sans doute, pas 
devant lui l’ouvrage de Dunasch. 

apadi (Ps. 27.4): apa "> wit rnp 7D). 

wh (Ps. 32.4): mmbnd own aw ‘n> wnt snp 7D). 

obxa (Ps. 39.7): qwm miobx '> wnt AND 7D). 

mobs ward (Jér.11.19): sds waa "> wnt an 7D. 

III. Les explications empruntées & Menahem ben Saroug ne 
se retrouvent qu’en partie dans le commentaire de Rascht. 

bon pox (Nombres 19.15): ormds »dinp2 ay ‘39 nm 7D (V. ed. 
Filipowski, 147 n. 285). 

inninn (Ps. 62.4): sa '> (Jér. 12.9) mbox8d ya oy "3 1 7D. 

soyp (Ps. 74.3): m7 DYDM) oy ‘19 AND 13) (Gen. 41.8). 

why (Ps. 80.6): 770 '> (Is. 40.12) wdwa b>1 oy ‘19° JD0. 

odin (Job. 15.29): qmbaz ay ‘3 %m y51 (R. "2yDD Om). 

2aN (Job. 34.36): mas "> (Deut. 1.26) mby> onras xdy oy on op. 

obwa (1 Rois 19.21): '39 an yD dm oan x, 

snyip (Jér. 10.17): y23"1 oy ‘x9 "mM 73) (Ps. 107.12). 

wipn (Hés. 6.9): memipne oy ‘29 "M7 731 (Ps. 119.158). 

mann (Hés. 41.12): pra) aay maw> ‘p> 1 ‘ND 15%. 

nso (Isaie 11.8): ow TNs OY ‘10 mM 75) (Néh. 9.7). 

IV. Une explication citée sous le nom de R. Mosché ha-Darschan 
se trouve ausst dans Raschi mats avec des variantes. 
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mwn (Prov. 5.19): "Pn pioyn Wan Mon JwIATT Awd "979373 PRA 
maps ony? Ndi poy wpad [sic!] myamw wpad ns wam poy Xd sm 
munwi. (Cette note parait provenir d’une main postérieure). 
Dans Raschi nous lisons: Pn proyn Twn WITT Aw "77373 CN 
mw) mp nyt? xd) poy wpad nw wpad wo men wamvaqy ‘> wm. 
Il ne me parait pas impossible que la lecon poy xb sim, et lui 
(Salomon) ne s’occupa pas, de notre manuscrit soit la vraie, 
tandis que les mots *any ‘5 sim de Raschi pourraient bien étre 
une fausse interprétation de l’abréviation 'y xv sim, de sorte 
qu’il ne resterait qu’une seule difficulté, celle de trouver la référ- 
ence pour 7". wpad que je ne vois dans aucun dictionnaire. 

V. Le méme phénoméne se présente aussi pour d'autres expli- 
cations empruntées a des auteurs nommés dans notre manuscrit. 
Nous les retrouvons dans le commentaire de Raschi ou d autres mats 
avec des variantes et souvent sans nom d’auteur. 

mbyapo (Exode 26.5): 7 '> snwnai d-apd oy ‘mn nm 321 (Dan. 
5.5) Raschi: bapb a Sw wrain. 

s7w7 (Exode 31.10): port > psy aay '> ‘39 AnD 321 Raschi: 
myw aay pwd o”. 

nian (Exode 32.16): man '> ‘19 nb yD), ot il faut, sans doute, 
lire winn, cf. Ibn Ezra: wan yD man 7D 8”. 

ninyw (Deut. 32.17): ow '> o-pywd oy ‘9 "mM 131 Raschi: w 
py? oye '> my wad. 

nypond (Cant. 4.4): nvoman webp ay ‘3 "nM 7D) (Job. 35.11); 
Menahem dit, en effet, s. v. 99 A propos de Job 35.11: mv way 
moon qpbss nano td pwd sinw ydy (Job 33.33) Raschi donne a 
peu prés la méme explication mais sans nommer Menahem. 

yroioa (Cant. 7.9): om ‘9 ‘np 42 yey '>; Menahem: iiy 
mo nano nym y2n) mpD1 oDIy; Raschi ne nomme pas Menahem. 

ww (Ps. 7.1): yw >> ow ‘nd 9; Men. s. v. w, 1:97 I Pay; 
Raschi: »957 ow by som mnwy INN ot ow TN omD. 

b> (Ps. 38.8): »mawnn '> odbpon nx oy °n ‘3m Cette interpré- 
tation ne se trouve pas dans 1’éd. Filipowski s. v. bo>. Raschi la 
mentionne mais sans nommer Menahem. 

D920 (Ps. 50.2): wep "> (Hés. 27.24) odrbona pba ‘9 9 JD; 
Raschi: ‘ba y’107b 7237 ow (parement). 

Par (Prov. 13.13): annem '> (Is. 10.27) ban dam ay ‘39 9m 7D; 
Raschi: pby javonn #0 ANN IAT INN ANAZ. 
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miobn (Job 6.6): ‘9 ‘np yD pnn '> (Job 39.7) aia pod ‘ps; 
Raschi donne la méme explication sans nommer Menahem. 

29x (Job 17.17): 99 ‘nD D2 Mw YAN IWbD; Raschi: 72" 
OAD 7X1 Nv. 

720 (Job 31.3): moo "9 (Ob. 11.12) 922 ova ‘> om Nn 7D); 
Raschi ne nomme pas Menahem. 

AN (Job 33.9): mw "> wy »Dd ‘39 AND 131; de méme Raschi, 
Mais sans indication du nom de M. 

321 (Job 39.4): mw '> (Dan. 4.29) sna nvn oy ‘39 "nM; Raschi: 
ONwTD) oy7a. 

wy (Job 39.30): myba pry ‘29 ‘np >); cette explication ne 
se trouve pas dans |’éd. Filipowski, mais cf. Raschi. 

whan (Jér. 6.26): Sabanm "> mw po ‘> ‘39 ‘nD 191; Raschi: dadana. 

mpyban (Jér. 8.18): 5 ‘9 ‘nD yD (Ps. 39.14) vyn aybam ‘no 
yorxd; Raschi: ny» °by payne) aydan. 

»»y (Nombres 23.3): mpiby raw '> wn pw oy ‘39 °° 131; Ibn 
Ezra: 25 mN21 1D ON DANN. 

whan (Job 37.16): om pbaa dpw ay ‘mw nM yD) (Is. 40.12); 
Raschi: pbpa od ipy om r>xo. 

rn) (II Sam. 6.16): 77 pr yy ‘30 ‘nD 1D; Ibn Ezra: 4> 0) npn 
“p7p 199. 

Une autre partie des explications empruntées 4 des auteurs 
nommés ne se trouve pas dans d’autres commentaires, autant, 
du moins, que nous avons pu le constater. 

von (Deut. 32.37): ypi2 nnn mon> ay ‘39 °n 7D) OM MOND ‘DD 
(Ru. 2.12). 

min (Cant. 2.13): yas ms wnn> oy ‘3 mn 1D) (Gen. 50.2); 
La glose allemande est: schmeckt wohl, de sorte qu'il faut admettre 
que notre auteur attribue a la racine de win le sens de faire sentir 
bon, ce qui ne ressort pas clairement du texte de Menahem. 

bpbp (Eccl. 10.10): b>p nwm oy ran ‘19 (Hés. 1.7); Men. s.v. 
bp 4k 

m>)a3 (Esther 3.15): m$ma ‘> ‘19 snp 301; ib. s.v. Ja, 1. 

min (Ps. 5.10): *ndnn enema ‘39 "7 1D) (Dan. 8.27); Ib. s.v. 7. 

yow (Job 4.12): omapa axyow> oy "3 "mM 7D) (Ex. 32.25). 

aw (Job 33.27): wy '> "19 AND 7D. 

‘apy (Juges 5.22): jexm apya "> ‘x "mM 191 (Cant. 1.8). 

you) (I Sam. 15.4): pap '> ‘39 AND 71. 
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on (II Rois 9.13): nap bya (Gen. 49.14) on TN DY 9M "ID. 

nny (Jér. 8.5): 9pin > (Thr. 3.18) n¥2 738 Dy ‘29 9M 737. 

nim (Hés. 1.11): mw '> ‘9 "Mm 151; pas dans l’éd. Fili- 
powski. 

J72uN (Hés. 27.15): awm am "5 "9 ‘nD 11. 

whom (Hés. 27.30): mead pry ‘m9 ‘ND 7D). 

nb (Isaie 3.17): nuw 'b (Ps. 9.4) 11D? ND °D DY ‘29 "M1 7D). 

*wiwn (Isaie 17.11): 780 Nw’ FNANN) OY ‘39 "7 131 (Job 8.7). 

»nmind (Thr. 3.56): paar °p 4D Mart md andp. 

am (Isaie 11.3): 7yo 99D 4D ANAM '. 

Tous ces faits nous permettent d’admettre, avec une grande 
probabilité, que notre auteur a connu directement les ouvrages 
de Raschi, de Menahem ben Saroug, de Salomon ibn Parchon et 
de R. Saadjah. 

Un autre passage prouve encore qu’il a connu aussi le com- 
mentaire de Raschbam sur les Lamentations de Jérémie, mais 
je n’ai trouvé nul part l’interprétation en question; il s’agit de: 

pny (Thr. 5.13): sow "wr" 4D wv 5, 

VI. Il va sans dire que notre auteur connatssatt aussi le Mid- 
rasch. Les explications utilisés par lui se trouvent, dans certains 
cas, aussi dans d'autres commentaires. 

nm (Jér. 16.5): "wi °» 4D bax '5; mais Raschi se référe au 
Midrasch en disant wD Irma. 

ome) (Thr. 2.20): N77 YOs AM Aw FOP 13 NTA TWIT MAN 
531 aw p> wtpon nad ant nnd ov baa onpusa (Midr. Echah rabba 
et Raschi ad locum) Cette note parait étre d’une main postérieure. 

anv now (Ps. 22.1): anoN2 wat wma. (V. Midr. Tehillim 
ed. Buber et Raschi ad locum). 

nwt yxd (Ps. 89.1): wMa7 wT 4D wa ommaKN ar (V. 
Raschi). 

mpiyy (Prov. 30.15): port i> psy orp ar ayman wat 4p (V. 
Midr. Mischlé et Raschi). 

bynp (Isaie 3.24): b> bw »S> wma wit 4o (Raschi: siaw >> 
mb». PS yywran). 

VII. Souvent aussi notre auteur emprunte ses explications au 
Targum. 

92) (Job 3.2): 892) ‘D0 w'N ‘DD. 

1225) (Job 5.22): SBD ‘ONIN Ay ‘DD. 
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wv (Job 16.19): snyaAD ‘man Nyy ‘pd. 

pay (Job 20.22): pa? pppon ‘own ond xxm ‘o> (Nombres 
11.22: ;\ppp'n). 

by (Job 20.28): b-1 ‘man wp ‘na (V. Targ. Job 13.25). 

Pay) (Job 30.17): pryy y9n or '> (Raschi; D717 py 'N’d). 

vind (Job 40.17): pans pr ‘oan qws mi ‘9D (Onk. Lév. 21.20 
PInp p79). 

mbdiy (Juges 8.2): pwn ‘oan joi (Ed. sewn). 

yAN7 124 (Juges 9.37): SyaNT NDpIN ‘an (R.). 

na (Juges 18.6): ppns ann. 

oyiax7 sv (I Sam. 13.18): yas wn ano (R.). 

mityo (I Sam. 15.32): spipp 7 ‘rn 4D. 

nya (I Sam. 19.18): spdus maa ino. 

wynp (I Sam. 24.15): vvan -’n 7D. 

wad ay ma (I Rois 7.2): on nvpo ma "n (R.). 

ayn (II Rois 17.13): pros) 24NnD>. 

myn (Jér. 46.16): 7."> srt tend wT IND (R.). 

wipn (Hés. 6.9): ppm ‘ans (R.). 

juxw (Hés. 25.6): ov ‘oan 1a ‘p> (R.). 

ma>a (Hés. 26.21): nem ba ‘oan >) (Targ. et R. nia xbt5). 

ors) (Hés. 27.24): yon yD) oro7 (R.). 

jnb (Isaie 3.17): np ‘on ann ‘5 (R.). 

ywwa oo” onaxe (Isaie 12.3): wu n> (V. aussi R.). 

VIII. L’exégése personnelle de notre auteur n'est pas bien compli- 
quée, c'est, en général, une exégése de concordance, une explication 
des mots par des passages, oul ces mémes mots se trouvent employés 
dans un autre contexte. Souvent il arrive aussi que des mots diffé- 
rents sont mis en rapport les uns avec les autres dans les cas, ov 
auteur prétend qu'il y a permutation de l'une ou de l'autre lettre de 
la racine des mots en question. 

yar (Job 40.17): maonnn "7x1 71 wr xd ‘pd (R.). 

bpiyn (II Rois 5.24) :4"xa npdnnn yy bw '> (V. Targum). 

spy (Cant. 1.6): mabnny 1 't Op mpimw ‘p>. 

1anP (Job 6.17): ian "> ‘xa nadnnn 't (R.). 

a5) (Job 15.24): ">72 nabnnd w"5 wx TD ‘Dd (R.). 

58°90 (Job 16.3): mpbnnn 3’) w 9 qed ‘na FEA. 

I> (Job 21.20): mabnna novi ws px Syd ron ‘vo. 

320 (Job 31.3): madnna nbn ws wD Vy IND ‘DD. 
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wy wD (Job 33.24): mpbnnn 9") 1"y NID ‘oD (R.). 
Dans d'autres cas, il voit une interversion de lettres: 

*NDIy’ (Job 6.4): MD pAA MmarN 19 "N7Dy" ‘p>. 

pry (Job 15.12): 11 '> moawaAA man jo (R.). 

Ou bien il attribue d un mot un sens et le sens contrasre: 

axdnm (Ps. 7.5): 159m 797 wow anyon npn ‘p> (R.). 
Ou il sépare un mot en deux parties: 

“nano (Ps. 38.11): man *nw> wown (V. R.). 

odin (Job 15.29): por "> onbw mora man ony (R.: anim). 

mrqwapn (Juges 3.22): ant wipa '> man nw ‘pd (R.). 

Ou 11 en retranche une lettre: 

48 (Job 38.28): apn Abe1 o 5) ‘oD (R.). 
Ou il en ajoute une: 

wy (II Sam. 3.8): Non yo'o"’amM Wy ‘nD (V. Targum). 

maivym (Job 28.11): nabym dw aa7 ov. 

pon ow mobyn x” Sr ow (R.). 

IX. Si la concordance ne suffit pas a fournir une explication 
pour des mots rares ou difficiles, l’auteur a recours aux dtalectes 
ou aux langues étrangéres; au langage de la Mischnah: 

mum (Cant. 2.13): min ans miwn pwd (b. R. hasch. 15 ab). 

bn (Ps. 139.16): 1p "5 py Sw ondr mun pwd (Kelim 12.8). 

sand (Job 2.8): 1713 by spnym rtm mw "5 atanmd (R.). 

mbox) (Job 6.10): 12 nadio nw mw 'd (R.). 

a (Job 16.15): 1n20 "9 yt53 Sy ypyA mwa '> (V. R.). 

Fan (Job 27.6): Pbaxa] sa pana wT tawny pwd ana '> (b. Taan. 
3b). 

mnvysn (Juges 3.26): mwo "ba ayy prop opm oay nndw 
‘nyywn (R.). 

od (Juges 9.27): xbibm >> mwa pwd parn ‘in (R.). 

FInd: (Jérémie 46.15): xDD -pInD mw pw> AND: (b. Sabb. 66b). 

moan (Hés. 1.11): an "9 WI mw wai (Source ?). 

whan (Job 37.16): wipn an awn pw (V. Ibn Ezra). 

on (Job 39.18): 95'S mdSyrw nos mw pw wD (Source ?). 

ynw (Job 41.26): ms '> pnw wis nwo pwd (b. Sabb. 62b). 
a Varaméen: 

minp (Ps. 55.22): mb>dp ‘> enn nnb Ap DN TD DAN JW (R.). 

Joa (Job 13.27): arb 258 pwda jo Np) NIT (R.). 

In» (Isaie 3.17): sodI~ wm ow pwd (R.). 
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Fuw> (Job 38.25): spuw DAN pwha ayy (R. et Aruch). 

moans) (Josué 9.4): wnt ss vow 'd yripra 5 (R.). 
au grec: 

mbarn (Josué 6.6): pyar stots pap ony pwba (b. R. hasch. 
26a wanya; v. Gesenius, Handwérterbuch, s. v. bay Ben Jehuda, 
s. v. et Arukh s. v.). 

a l‘arabe: 

omn (Nombres 35.3): any pwba qos '5 (R. omoqw $9). 

nppand (Cant 8.5): any pwba nranno '> (R.). 

mapa (Nombres 25.8): nap vany ‘wba day ‘wo (R.: dann bs 
[ajouté par une main postérieure]. 
au persan: 

namo 77 wei waa (Esther 1.6): 1m ow pwba ory ox rn 
(R.). 

X. Mats il va sans dire que les cas ne sont pas rares, ov aucun 
de ces procédés ne feut étre appliqué, alors notre auteur donne ou 
bien une explication personnelle ou bien une autre, qu’sl a entendue 
chez ses mattres ou chez ses collégues, ou bien encore tl avoue ne pas 
savoir. 

Explications introduites par le terme 1ynwn>. 

bs) (Job 5.5): ivoypp x”. 

~y (Job 17.5): apy? 431 "5 iynwn. 

*yo m (Juges 5.5): 1yown> (R.). 

ans (Juges 5.14): 1yawo> x” (R.). 

mai py (Hés. 17.24): owes x”. 
par le terme yw: 

oti (Cant. 7.14): map '> (R.). 

yPx na (Thr. 2.8): noon ma '> (V. Targum). 

nv (Thr. 5.13): a9 on 'D (R.). 

mia (Esther 3.15): °22 '5 (V. Targum I). 

yrw (Ps. 7.1): maw '> (V. Ibn Ezra on wn). 

pm (Ps. 7.1):°70 we'd (V. Ibn Ezra). 

wown (Eccl. 12.2): nyo '> (R. nop). 

sixm (Eccl. 12.2): own '> (R.). 

nvm (Eccl. 12.2): mown '> (R.). 

paaiom (Eccl. 12.2): ovnbdm "> (R.). 

payn ie (Eccl. 12.2): oryn ina '> (R.). 

ow ans (Eccl. 12.2): myott an '9 (R.). 
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man nw (Eccl. 12.3): mybx '> (R.). 

bon wis (Eccl. 12.3): pw ‘> (R.). 

mamon (Eccl. 12.3): ow "> (R.). 

mnvn (Eccl: 12.4): opw 9 x” napa '> (V. Midr. Koheleth). 

nina (Eccl. 12.5): ane '9 (V. Midrasch Koh.). 

32 (Eccl. 12.6): 779 sym '> (Gen. 24.14). 

onan (Ps. 16.1): 790 'b—ay "> om qo '> (R.). 

snem nb» (Ps. 22.1): anw ya 55m 'b—pirn '> (R. D’apres 
Ménahem). 

om (Ps. 22.13): nvabn "5 (R.). 

po mt (Ps. 68.9) : Fw '> (V. Ms. Geiger: mayan '>; Wissenschafil. 
Zeitschrift fiir jad. Theol., 1842 p. 420 n. 3). 

ana (Ps. 69.16): orm '> (Targum). 

myan on (Ps. 72.3): onvden ow '>. 

oars ond (Ps. 78.25): omar 'd. 

yno (Ps. 91.5): juw "> (R.: pm iyo tw). 

mbyon (Ps. 120.1): dy) ndyin *5. 

sy’ mwa (Ps. 132.6): yo diaia "> (R.). 

dy (Ps. 139.16): Diet "5. 

Jor (Prov. 1.8): dstw noi> 1 qnow > (R.). 

mia ‘nw (Prov. 30.15): mbip *nw '. 

nop (Job 1.10): aon '>. 

ya (Job 1.10): 72 '> (R.). 

YW (Job 1.10): mm nxn ‘5. 

sydn) (Job 1.14): mb "> (Targum). 

ont (Job 1.14): ods "> arpa ‘> (Contre Raschi; v. Targum; 
Ibn Ezra). 

win) (Job 1.20): Fann 'd (R.). 

mbpn (Job 1.22): m7 ">. 

ay Iya Ny (Job 2.4): ax "> (R.). 

owen by (Job 2.12): owt mdbynd "> (R.). 

w>xy (Job 3.4): pry ’> Syn ond 'd (R.). 

miabx1 (Job 3.4): mn bx "> (R.). 

am (Job 3.5): nmnw "> (R.). 

ony (Job 3.5): awnn '5. 

1195) (Job 3.6): Pm "> (R.). 

“ny (Job 3.7): pr "> — Syne a3 yay "5. 

nb (Job 3.7): yn nan > — ays "5, 
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*pypya (Job 3.8): man '> (R.). 

mos (Job 3.10): rayw tat ‘5. 

mann (Job 3.13): jann "> (R.). 

wpa (Job 3.20): man '> (R.: vans ody). 

ond (Job 3.23): 2x0 '5 (V. Targum). 

by» Job 20.28): mba "> (R.). 
par le terme ~ns pwd: 

om? (Job 1.14): omans ‘sx '5. 
par le terme wivD: 

om (Thr. 2.20): onox *mpva od) yyw od» 'D 'D onyx 
(R.). 

»Sy oop oan (Ps. 3.2): di wol'kénnen lernen, die stan uf mich= 
ceux, qui savent bien étudier, se dressent contre moi, wan 4D 
(R.). 

yow "15D (Isaie 10.27): }ow> MI NiAw TPpIn 71DD wi7rw® (R.). 
par le terme \nb: 

you (Job 4.12): way D> wand wy '> (R.: aN123 MI Nxpn). 

1a? (Job 6.17): aw "5 wana (V. Gesenius s. v. a7). 

ww (Job 9.26): way °DB> inanD Api? > (R.: mB). 

wa (Job 17.11): 72m mans ‘5 way Dd ynanpr. 

map) (Job 26.9): 1ny voy qo "> way Dd aan. 

yw (Juges 5.7): ayaa > wane 4D). 

wenn (II Rois 17.9): 13y5 wand (R.). 
par le terme b>: 

oinn (Deut. 7.2) :7112 778) 70D JoNn Nd rDId>. 

oinn Deut. 7.2) :4x¥482 7In ond jnn Nd rbd. 

mobw> (Cant. 1.1): 1bw odwnw 450d ‘n> 'n’a'p’nd rnbo (R.). 

mobdwnr (Cant. 7.1): mam mod>w ‘mb (R.). 

bp (Ruth 4.1): ov ba monn ‘mba (R.). 

ainn (Eccl. 12.5): nnn ar b>. 

mobnd (Ps. 10.8): bxrw vaym dnb b> (V. R. d’apres Mena- 
hem). 

oxodn (Ps. 10.10): oxDTIM OMayT Iw bn dD (R.: o-Aw). 

mp (Ps. 55.5): mon qNbon ar b>. 

man wr (Ps. 62.3): oyma sax xbw b> oyma ar ‘b> (R. 
d’apre’ le Midrasch). 

manya (Ps. 68.5): onvn nyawa ams bw ow b> (V. Ibn Ezra). 

ayy (Ps. 68.22): yy ws xrpim wy ar ibs (R.). 
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mw 48 (Ps. 73.1): ‘n'a'p'n mows ans qs b> (R. aw 'T'3'p'n 
ond). 

nod (Ps. 76.12): st Nimw 'n’a'p’nb b> (V. Ibn Ezra au 
nom de R. MoSeh). 

oar ond (Ps. 78.25): orpapad ova ay orxw ‘155 (R.). 

oan ond (Ps. 78.25): a 7aN2 yor paw b> (R.). 

nxpx (Ps. 80.16): bxqw ar b>. 

ann (Ps. 87.4): ose mr b> (R.). 

nbno (Ps. 88.1): mans ndin sw dsrw noi b> (R.). 

onndm (Ps. 88.11): ond op ona AN b> oywr (R.). 

Taxa (Ps. 88.12): ovma ‘b> (Targum). 

mapy (Ps. 89.52): mwon qb *pi ‘Ib> (R.). 

*nawn (Ps. 119.(?)) : may m2 myn topT navn ‘b>. 

qwo (Ps. 120.5): os mo>n ar'dD. 

b> 7D1w (Prov. 26.10): 90> Sip and ‘ova (R. TN wat). 

yonn (Job 24.16): awyr na oni ‘b>. 

mba (Job 24.17): oms aS mann om ‘nidd (R.). 

myav (Job 42.13): 072 Ayaw onyD Iw 'nIdb> (R.). 

oid) (Josué 23.13): oon mp*pom Mund 'nb> (R.). 

mp non (Josué 24.30): ow an preaon on moyen ‘SD (R.). 
par un pronom démonstratif, mt, WW, SIT: 

Js (Ps. 43.3): Nd motw mewn qop Ar (R.). 

qo) (Ps. 43.3): nos 872) NAW NIT IPdy oT (R.). 

oiww (Ps. 45.1): oon spobdn mr (R.). 

owiw (Ps. 69.1): dsaw mr (R.). 

ond yrt (Prov. 30.31): axwba 4m oFPand Ww DIDI 7 1 (R.). 

na 7?p> (Job 12.5): om Sw 15d wim (R.). 

maa wm (Job 26.13): Ay aD Ar maa wm s” (R.). 

"ax (Job 34.36): ays na sb aN Ninw '7'2'p'T NDE TON (R.). 

mans Nd (Ps. 89.1) M37 WIT FD aK OFAN AT (R.). 

pwd ws (Ps. 140.12): wy nt (R.). 

ox (Prov. 1.8): btw noi it qnow '> (R.). 

NP? ]2 Tux (Prov. 30.1): mepm mosnn ADNw bom nobw ar (R. 
IN NW VD 4D). 

wn (Prov. 30.31): jv 4p ar (R.). 

Aion 132 (Prov. 31.8): onary mpdmw ormin> id (R.). 

son (Job 6.19): dsyow pas ar (R.). 

Ms TOA (Job 24.13): diaaA aI oF (R.). 


[13] L'EXEGESE BIBLIQUE DES JUIFS D'ALLEMAGNE 451 


07 (Job 32.2): om an mm (R.). 

psi xd) ann (Job 36.16): ynnn am orm mm (R.). 

piada ay? ma (I Rois 7.2): wtpon ma mt (Source ?). 

n> yy (Hés. 17.24): apts mt (R.). 

va yy (Hés. 17.24): pour mr (R.). 

moma (Hés. 27.32): wy mr (R.). 

pasa (Isaie 10.34): 17pin mr (R.). 

ox (Isaie 17.6): 2amo mt 9D (R. wat arman). 
sans terme introductif: 

nnwn dss (Ps. 57.1) mb arnp raw by norm ov TT Np 7p (R.). 

tidy (Ps. 114.1): enpa pwd paw pwd b> (R.). 

mbyon (Ps. 120.1): oan mbynd ams ots yaw (R. wman 
1728). . 

mbyon (Ps. 120.1): arya mbyn by ims Or ro (R.). 

mwa as (Job 5.23): aaxr? port oywe oN 2a (R.: 77 DAN). 

bwon (Job 25.2): bso.» (R.). 

anp1 (Job 25.2): bx»naa (R.). 
par 2: 

bs (Ruth 4.1):.ov a pods ‘o> (R.). 

omp’y (Thr. 2.20): nny ‘p> (V. Ibn Ezra). 

orp> (Thr. 3.41): ns m0> op dy ‘pd (R.). 

axdne (Ps. 7.5): onx’d>n npn 'd (V. Juges 14.19). 

mmnp (Ps. 55.22): mnnaa T1170) ys mS 'D (R. d’apred Mena- 
hem). 

aNd (Ps. 110.1): oF7aN AT Nd ‘oD (R. mMwIT Wm=AN). 

bend (Prov. 31.1): 'n'2'p’n toxw pata ds bs wo (R... . xd 
'a’a'p'n dw vewb onan). 

no (Job 1.10): mon "5 :nDIDD ADT 'D (R.). 

19) (Job 3.1): a ond qym ‘n> (R.: pyy). 
par YI OYE: 

mabn (Exode 30.34): 87 19 yry ope) oma po (Ro: dy pap 
s"105) it faut sans doute admettre que notre auteur ne connaissait 
pas le mot "153, ce qui prouverait bien qu’il était Allemand). 
par DADS wv: 

pms (Ps. 39.1): wom OTs ow 8” (R.). 

°po mm (Ps. 68.9): won mr”. 

oD (Ps. 88.11): mxon yo OFT 1HTw 8” (R.). 

13M (Job 3.23): ma°aw '> x” (R.). 
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myn (Job 8.21): woo myrin '> x”. 
nas (Job 9.26): mvp 'b x" (V. Ibn Ezra). 
npd (Job 11.4): 1m 'D x”. 
op (Job 15.2): asp 'S yx” (V. Targum). 
95: (Job 16.15): ny "9 8” (V. Ibn Ezra). 
yruy (Job 21.24): adn pian »5> x" (Cf. R.). 
mordym) (Job 28.11): pon aw mnidym x” (R.). 
nw (Juges 5.23): 3319 ow 4D x” (R.). 
oy (Juges 14.11): oraww x” (R.). 
nybxa (I Sam. 10.2): 'n'a'p’n nvba '> x” (R.: 'vIOT NMDDINA). 
*02NN (II Sam. 23.8): prtmp '9 x" (R.). 
mwon (II Rois 23.4): wen ma ‘5 x" (Source ?). 
man (Jér. 2.24): mvp 'b 8” (R. m5 5 9"), 
npinn moa (Jér. 7.31): °5m ain 9 8” (R.). 
wo (Hés. 16.10): puyas '> 8” (V. Targum et Raschi). 
vbw (Isaie 6.1): ynqwy 2 8”. 
nobwa (Isaie 6.13): no>w iow oder an ayy x” (R. pamp w). 
plusieurs explications: 
bby (Job 13.4): 5s > abby ds apn bx ‘n> (R.). 
bobs mow aNIx bw a1 (R.). 
bybn (Job 13.7): ar nay '. 
"ss by 5, 
4p2 (Job 13.21): prt "> taa> poy -pom wo (R.). 
qp22 77 "> (R.). 
poo (Job 15.3): man "> oa jDD" oxy ypar ‘nD (R.). 
mind 'D (R.). 
by (Job 16.11): mx "5 Shin pwn ony ‘od (R.). 
orya > ond iy ixxo inde ‘p> (R.).. 
Ms (Job 18.12): no ">>> pe onexn ‘dd. 
wae.) 
mms (Job 19.26): N71 "> arm ane ‘pd (R.). 
np> '> ims nN ‘D9. 
midpa (Job 20.17): an dp 'd (R.). 
TTY 2 NOyT ps (in dem G. E.) (R.). 
120° (Job 22.2): pwran an asim ‘> (R.). 
wma a "> (R.). 
py) (Job 30.17): prayr ‘nn om 'S (R.). 
mas '>, 
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om 'S (R.). 
mand (Job 32.19): mom "> (R.). 
Gray: 
msn (Job 33.10) : my "5 AMS TAN NIT ON 'DD. 
moby 'S worn nim main ‘n> (R.). 

XI. Souvent notre auteur se facilite la tache en se contentant de 
dire qu'il s’agit d'un nom propre, d'une espéce d’animal, d’un nom 
d’oiseau etc. 

nbn wa (Ps. 60.2): apo ow (Targum). 

pobxa (Ps. 68.15): 17 Ow 8 DPD ov N”. 

ynon (Ps. 68.24): am 7 09 123 paxiwy xin dD ow (R. d’apred 
jer. Ab. zar. V. fin). 

mnt (Ps. 81.1): no xan wd ow 'md> (R.). 

nbno (Ps. 88.1): pw >> ow. 

ont jd (Ps. 89.1): Two oN ow 47D (R.). 

aupo (Ps. 91.6): aaa qdin7 jow ow (R. qw ow). 

7p (Ps. 120.5): mow ow (V. Ibn Ezra). 

»yon2 (Job 3.4): 77D wew Tw ow rob (R.). 

ms (Job 9.26): 77) ow (R.). 

wan mos (Job 28.18): axxw> pry (!) ow oN mow (R.). 

byn>1 (Job 29.18): am» pby mDips Ndi nyt pyn bow xdw jy ow 
(ROE 

ono) (Job 37.9): oN Yow orowa w aIN (R.: yw aN). 

92 AS (Job 37.11): qwo7 by Anno” 4NbD Ow (R.). 

b»p2—10"D (Job 38.31): 51 ow (Ibn Ezra: on 02319). 

wy (Job 38.32): m2 Staaw dy72 2519 ow (R.). 

min mPon (Job 39.13): mary dw nrow (R.). 

Y) (Job 39.26): py ow 8” 4p ow (R.). 

vy otnn (Josué 3.16): Pym ow 4D (R.). 

nw (Juges 5.23): 3313 ov JD 8” wN OY 74D (R.). 

“p7p2 (Juges 8.10): nipo ow (R.). 

moisa (Juges 9.41): mpo ow. 

y7 12 (Juges 10.1): ow FD (R.). 

a» pIN2 (Juges 11.3): ww 4D (V. jer. Schebiith VI,2). 

maa bya (Juges 8.33): a aay ow (R.). 

omyo pox (Juges 9.37): nw 7 ow 72 (R.). 

oy (Juges 20.45): nipo ow (R.). 

nxbxa (I Sam. 10.2): nypo aw (V. R.). 
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b>bm 5a; (I Sam. 10.5): toro (V. Targum). 

ont DpN2 (I Sam. 17.1): apo ow (R.). 

mron nao (II Sam. 3.26): npo ow (R.). 

ox dya (II Sam. 5.20): wn ow (R.). 

odxbxa1 oryiy303 (II Sam. 6.5): 31 4520 (V. Kimchi). 

}1D2 771 (II Sam. 6.6): o1po ow (V. Kimchi). 

9a7 ba (II Sam. 9.4): apo ow (V. Kimchi). 

man (II.Sam. 11.1): ops ow (V. Targum). 

aw we (II Sam. 10.6): 218 77 paNA ow (V. jer Scheb. VII, 2 
ad Juges 11.3). 

mondn (II Sam. 10.17): apo ow (V. Kimchi). 

yana (II Sam. 11.21): mp ow (V. Targum). 

oosn niwy (II Sam. 12.30): A519 aay ow (V. R.). 

ona ty (II Sam. 16.5): ops ow (V. Kimchi). 

yoxa (II Sam. 21.14): ops ow (V. Targum). 

nponn (II Sam. 23.8): inssn ow Sy ww NIP] 4D (V. bab. 
Moéd qaton 16b). 

rym way (II Sam. 23.8): wpm AND ANNA poiyws ww 4D 
IM pys awp monbod xxv NimwD1 AND MIyD Swpnm ws nydins xy 
nns oYD mx Tow (bab. Moéd q. 16b). 

yt 32 (IT Sam. 23.9): wow 45 (R.). 

bsxapp (II Sam. 23.20): opp ow (V. Targum). 

mam js (I Rois 5.11): 1°58 of 74N (R. d’apred Pesiqta). 

yom (I Rois 5.11): wan Awe (R. ib.). 

bab> (I Rois 5.11): 4pv (R. ib.). 

wan ns (I Rois 7.14): yy ow 42 (V. Targum). 

xxan (I Rois 16.9): ws ow (V. Kimchi). 

mia mop (II Rois 17.30): ry ow 45 (R.). . 

npin (II 23.10): 17 ry ow (R.). 

mnwon am (II Rois 23.13): so we ays ry Sys) ort on oat 
(R.). 

anys (Jér. 3.2): anya onsw onw ow Sy mow ow (R.). 

mon Jér. 8.7): py ow (R. 52 meyys). 

mm (Jér. 8.7): Hy ow. 

bay (Jér. 17.8): a97 ow oT. 

NT (Jér. 25.22): wow 4D. 

omit (Jér. 29.24): opp ow (R.). 

yotD—awon (Jér. 48,12): opp aw (R.). 
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on (Jér. 48.5): opp ow (R.). 

770 nn ba (Jér. 50.2): moe ow. 

o>-nn (Hés. 6.6): ry *bx -»9 (V. Raschi). 

vnn (Hés. 16.10): mn po (V. Raschi: tesson). 

vip) ywi Npp (Hés. 23.23): on may mow (R. et Targum). 

7275) mon (Hés. 27.16): maw os dw nvow (R.). 

myn (Hés. 27.17): nypo ow (R.). 

mow (Hés. 47.9): mow ym ow x”. 

XII. Dans certains cas, plutét rares, notre auteur a recours a 
la Guematria, au Notaricon, aux Rasché Téboth et al’ Ath Basch: 

myxin nid (Ps. 68.21): oxi ‘n’y'x'x'1'n ty O71 NIN }TD JIN. 

Je suppose que l’auteur a voulu dire: Jusqu’aux morts, c’est 
a dire jusqu’a la résurrection des morts, qui, d’aprés une ancienne 
tradition, aura lieu en l’an 6000 aprés la création du monde, il 
y a encore autant d’années que compte le mot, c’est a dire 903, 
de sorte, que le scribe aurait vécu en |’an 6000-903 =5097 aprés 
la création ou en 1337 de l’ére chrétienne. 

nox 32 dy (Ps. 80.16): bxtw ‘voi nox Sw ar ido (R. 
wy dy). 

nb>a (Job 5.26): aww 'vora (V. Rasch: ... wap >'rn). 

myaw (I Sam. 2.5): Ssvow ‘vona myaw ‘obo Sxnnw. 

m1>) (Nombres 31.50): mypo jxo pPpyawa anda ma bw owt 
mo’? (main postérieure). 

oip>s bm (Prov. 30.31): parm vanp prrnd xvi man ows 
mw. 

Jw (Jér. 25.26): w'a%n’xa baa ar (R.). 

pp ad (Jér. 51.1): w’a n’xa ows mr (R.). 

L’exégése biblique de l’auteur de notre manuscrit, qui était, 
sans doute, celle de la plupart des Juifs d’Allemagne avant les 
persécutions du XIV® siécle, montre donc une influence trés 
prononcée de celle de Raschi ainsi que de celle des lexicographes 
espagnols généralement répandus 4 cette époque. Par contre, 
notre auteur ne parait pas avoir connu ni Abraham ibn Ezra ni 
David Kimchi, bien que ses explications rappellent souvent celles 
de ces deux commentateurs. 

Sauf quelques rares exceptions, on peut dire que le caractére 
général de cette exégése ressemble beaucoup 4a celui de l’exégése 
de Raschi. L’auteur s’efforce, par tous les moyens possibles, a 
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trouver le sens naturel des mots et méme 1a, ot il se sert du 
Midrasch, il le fait presque toujours pour trouver une explica- 
tion rationelle. 

Qu’il me soit permis ici encore d’adresser tous mes remercie- 
ments a la Direction de la Bibliothéque de Karlsruhe d’avoir 
bien voulu mettre 4 ma disposition ce manuscrit si précieux. 


THE SERMONS OF AZARIAH FIGO: 


By ISRAEL BETTAN, Hebrew Union College, Cincinnati, Ohio 


I 


F Jewish preaching in sixteenth-century Italy found in Judah 

Moscato its most brilliant exponent and guide, it was the voice 
of Azariah Figo that best spoke the thought and most authentic- 
ally reflected the life and spirit of the seventeenth century. 
Italy, the cradle of the Renaissance, reared them both; the aroma 
of the new age clung to their very garments. Judaism, with its 
rich lore, its life-encompassing ideals, its time-tested discipline, 
they championed with equal force and ardor; the Jewish spirit 
vibrated in all their work. Both were master-builders, divinely 


t Azariah Figo was born in Venice in 1579. During his childhood and early 
youth he attended the schools of his native city where he received a tolerably 
good secular education. But the acquisition of secular knowledge did not long 
satisfy the inner cravings of his soul. He thirsted for Jewish learning, for a 
thorough mastery of the Talmud and its compendia. To attain this end, he 
enrolled in the local Yeshiva, presided over by the well known Talmudists, 
Samuel Judah Katzenellenbogen and Ben Zion Zarfati (Abba Apfelbaum, 
wD may lan, p. 11). In this Yeshiva he remained, deeply engrossed in his 
Jewish studies, until 1607, when, though only a young man of twenty-eight, 
he was elevated to the rabbinate of Pisa. There he labored for twenty years, 
teaching and preaching and ministering to the other various needs of his 
congregation, as well as preparing his dialectic commentary to the mpynn 1DD 
of Samuel ben Isaac Ha-Sardi, under the modest title naan »b)71, implying that 
the worthiest of his comments were but the direct offspring of Ha-Sardi’s 
work (main *>11, no7Ip7, Zolkiew, 1809, p. 4b). Meanwhile his reputation as 
profound scholar and eloquent preacher spread over Italy so that in 1627 he 
was recalled to his birth-place to assume the spiritual leadership of the Sep- 
hardic congregation (anyb pra, Lemberg, 1797, Ser. 34). It was here in Venice 
that he completed and saw through the press his halachic commentary, (y"ba, 
Ser. 35), and it was also here that some of his best sermons were preached. 
In 1647, while in Rovigo, on a peace mission (Apfelbaum, p. 75), he was 
suddenly seized by some severe illness from which he never recovered. A year 
after his death, in 1648, seventy-six of his sermons, bearing the title of ara 
ony, were published in Venice, a collection that forms a most precious 
contribution to Jewish homiletics. 
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gifted preachers, whose art imparted to the Jewish sermon fresh 
vitality and power and significance, investing it with a high 
degree of literary excellence. Yet, withal, in their respective 
preaching, they manifested mental attitudes or moods of such 
opposite tendencies as to set them widely apart in outlook and 
aim even as they were clearly separated in time. Moscato joy- 
ously accepted the new spirit abroad in the land. He felt quick- 
ened and strengthened by the revived interest in the secular 
learning of the ancient world. He sought to appropriate it, to 
distil from it an essence that would have the power to persuade 
men and win them to a more loyal, because more intelligent, 
adherence to the teachings of Israel’s Torah. Figo, on the other 
hand, while in his early youth he revelled in the newly-found 
knowledge, and apparently never wholly freed himself from the 
temptation to drink from foreign cisterns, soon began to chafe 
under the dominance of his youthful preoccupations. He dis- 
covered, to his great amazement, that his excessive devotion to 
the ‘‘handmaid’”’ served only to estrange him from the true 
“mistress,’’ Jewish learning as embodied in the Talmud and 
kindred works. And so he violently wrenched himself away 
from the intellectual pursuits of an earlier day and calmly 
retreated within the ‘‘four ells of the law,” there fighting valiantly 
to ward off the seductive charms of the wily temptress. 

“God knows and is my witness,’’ he declares in a notable 
passage, ‘‘that as soon as I emerged from my early youth, during 
which time, as if to add to the natural frivolousness that char- 
acterizes this period of life, I passionately pursued such vain 
things as secular studies of all kinds, my eyes were suddenly 
opened, by the grace of God, and I saw myself covered with 
shame for having placed the accidental above the essential. Yes, 
I felt thoroughly ashamed of myself for having slackened my 
interest in the fundamental studies, such as the Talmud and its 
allied branches, studies which, revealing to us the divine laws 
that must rule our lives, have the power to instil in us true 
notions of what constitutes spiritual growth and happiness, to 
attain which is, after all, our sole task in the world. But while 
bemoaning my remissness in the past, I could not but also dread 
the dismal prospect stretching before me. What if the enchantress 
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should continue to hold me in her thrall and deprive me forever 
of the priceless love of my true affinity?” 

“And so I resolved to put away this handmaid and give 
myself completely to my true mistress, hoping by this total 
absorption in the Torah, to crowd out the very memory of the 
sins of my youth. Henceforward I devoted my energy to the 
mastery of the Jewish sources, attending with strict regularity 
the Yeshiva of my native city, presided over by the local rabbis. 
Thus, closely confined within the four ells of the law, I labored 
diligently, until in the course of time, by the graciousness of 
God’s favor, I was called to Pisa to minister to this celebrated 
community, though still young in years and of limited experience. 
There I remained for many years, amidst those truly worthy 
and pious people, regretting only the scarcity of men of Jewish 
learning and of those books to which I had grown attached.’ 

Figo voices in these lines a familiar twilight mood such as 
must have enveloped the heart of many a disenchanted youth 
of his day. The Renaissance first broke upon the horizon of the 
Italian Jew like a roseate dawn, dispelling the dark shadows of 
the past, and flooding his life with new light and hope and joy. 
Humanism, with all that it implied, spelled for him greater 
freedom, broader tolerance, deeper sympathy, the essence and 
refinement of a higher culture. He greeted it with the rapture of 
an ardent lover. But this triumphant mood was destined to 
suffer a speedy eclipse. The hosts of reaction are never far behind 
the vanguard of progress. They are camp followers for a time, 
awaiting the moment most auspicious for an organized attack. 
The schism in the Church created by the Reformation was the 
signal for the Catholic hierarchy to marshal its forces and by 
such well known devices as the censorship of books and humiliat- 
ing personal restrictions, to suppress all forms of infidelity, of 
which the Jew, of course, was deemed the most guilty. And so 
a series of Popes arose, such as Julius III, Paul IV, Pius V, 
Gregory VIII, and Clement VIII, who revived severe restrictions 
long dead and introduced others of their own malicious invention, 
all calculated to degrade the Jew, to destroy the chief sources of 


2 mprin "bit, MIP, p. 3c. 
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his strength, to break down his will to live. Under such circum- 
stances what more natural than that the sensitive Jew should 
feel impelled to withdraw from a culture that is as ephemeral as 
it is spurious and hasten to his own secure and permanent 
abode, the ‘‘four ells of the law?” 

This grand renunciation, however, in the case of Figo, was 
made either too late or not quite complete enough to affect the 
essential character of his preaching. His sermons still bear the 
imprint of the new impulses that swayed men’s hearts in the 
Italy of his day. That striving after beauty of thought and 
perfection of form, in emulation of the works of antiquity; 
that sense of the continuity of history, the uniformity of natural 
law, and the identity of human nature; that passion for inquiry 
and criticism; that keen awareness of the external world of 
nature and of the currents and problems of contemporaneous life 
and thought—all salient features and finest offshoots of the new 
spirit of the age—we find to a marked degree inherent in Figo’s 
homiletical work. To be sure, the Catholic reaction, unleashing 
the dark and sinister forces of a relentless hierarchy, had cast 
a pall upon his spirit even as it had shrouded Jewish life with 
gloom and despair. The galling restrictions, the cruel expulsions, 
the impious conflagration of books produced their customary 
effects. They hurled the Jew back upon himself to retreat within 
himself, cleaving all the more tenaciously to the products of his 
own spirit, the treasures of his own past. But, while intensifying - 
the devotion of the intellectual Jew to his own literature, a 
consummation least contemplated, the papal decrees could not 
contract an horizon widened by influences over which the Church 
had no control, or stifle impulses and tendencies generated by 
forces the Church itself dreaded to face. Nor could Figo perform 
the miracle of liberating himself completely from the interests 
and influences that moulded his life and outlook in his younger 
days. He might drown the memory of the sins of his youth in 
the deep “‘sea of the Talmud,” but he could not eradicate from 
his consciousness the enriching experiences of his youth. He 
might cast off the ‘“handmaid’’ to lavish all his affection upon 
the ‘‘mistress,” but he could not obliterate the vivid impressions 
wrought on his plastic mind by the avowed infatuation of his 
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early youth. His work, naturally enough, suffered from these 
internal spiritual conflicts, these psychic inhibitions; but the 
originality of his mind remained unimpaired. The mantle of 
Moscato did not fall upon his shoulders; but his own spirit and 
creative power placed him in the front rank of the very greatest 
of Jewish preachers. In fact, to subsequent generations, not 
Moscato, but Figo, stood forth as the unexcelled master of the 
preacher’s art; not the 7717 mx1p3, but the orny> ara, embodied 
the supreme pattern of the Jewish sermon. 


Il 


The ony> mya comprises seventy-six sermons, preached on 
various occasions and on diverse religious themes. While, in the 
main, the sermons revolve around the feasts and fasts of syna- 
gogal observance, as only twelve of the sermons deal with purely 
ethical themes, the volume unfolds before our gaze the larger 
panorama of Jewish life and thought in their manifold aspects 
and relations. For the religious institutions of the Jew are deeply 
rooted in the stirring events and spiritual triumphs of the past; 
to lay bare their inner significance, as becomes the true preacher, 
is to interpret the soul of the Jew, with its hopes and aspirations, 
its ideals of love and of duty, its whole moral reaction to the 
forces and influences of life. Hence, Jewish preachers in all ages, 
even when expounding the lesson of the day only on some 
special occasion, contrived to make their message comprehend, 


3 The Venice edition, 1648, affixes, by mistake, the numeral 75 to the last 
sermon of the volume. The error arose from the careless repetition, by the 
printer, of numeral 73, making it head the seventy-fourth as well as the 
seventy-third sermon. The Lemberg edition, 1797, the one used for reference 
in this study, indicates a total of seventy-eight sermons but actually contains 
only seventy-six. Here, the mistake may have been inadvertent or wilful. 
Since the publisher decided to divide the book into two separate volumes and 
to transfer the first two sermons, with which the Venice edition begins, to 
the opening of the second volume, it may well be that in the process he failed 
to adjust the numbers to the new disposition, designating the first sermon 
in the second volume as thirty-four instead of thirty-two. On the other hand, 
it is also likely as Apfelbaum surmises (1yD m>>Iy '1 p. 72), that the publisher 
sought by this legerdemain to augment, for the prospective purchaser of the 
book, the impression of its bulkiness. 
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in the totality of their preaching, a large area of religious thought 
and ethical obligation. And this is especially true of Figo, a 
preacher of such singular intellectual power and spiritual insight, 
whose any> mara reveals his true kinship with the children of 
Issachar, ‘‘men who had understanding of the times, to know 
what Israel ought to do.’”4 

In fact, it is Figo’s conviction that to understand the times 
and know what Israel ought to do constitute the chief function 
and most difficult task of the preacher. For the times, Jewishly 
conceived, are fixed and specific and of considerable diversity. 
There is a time of love and of singing, a time of trouble and of 
mourning, a time of the return of the year and of judgment, a 
time to seek the Lord, a time to act, a time to keep silence, a 
time to be gracious, a time for peace. And to know what Israel 
ought to do at such times and have the courage to summon 
them to their tasks in words of earnest exhortation—is not this 
the most solemn call that comes to Israel’s preachers?’ Books 
have their uses. Much valuable information and instruction are 
contained in their pages. But their effectiveness is as nothing 
compared with the certain and instantaneous emotional responses 
awakened by a message brought by word of mouth. When the 
ear listens to instruction emanating from a vital personality, 


Ani Ghiv2233% 

s The framework of the y"ba is of unique design. It opens (Lemberg edition) 
with a group of seven New Year sermons, bearing the caption of vpwn ny, and 
is followed by a series of six sermons on repentance, headed miwn nawn ny. Then 
follow, in succession, four Succoth sermons, yD ny; two Hanukkah sermons 
‘a. ma ny; three Purim sermons, n9p3 ny; nine Passover sermons, nxx ny; two 
special sermons, win7 ny, (the Venice edition opens with these two sermons), 
one being an installation sermon, preached in Venice when he assumed the 
leadership of the Sephardic congregation, and the other a sort of thanksgiving 
sermon, preached on the occasion of the publication of his min »by1; eight 
sermons preached on texts from the sayings of the Fathers, niwy> ny; five 
Shabuoth sermons, 0717 ny; five sermons dealing with the destruction of the 
Temple, nx ny; four sermons preached on the Sabbath of Comfort and five 
sermons preached in the month of Elul, yp ny; three sermons on prayer, 
nin ny; four sermons on carefulness in speech, nwnb ny; four sermons on 
benevolence, mn ny; four funeral sermons, 11505 ny; and one sermon preached 


at a circumcision ceremony, ovbw ny. 
6/Ser., 5, pelds 
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other effects, besides those flowing from its content, make 
themselves felt, such as the emotional quality of the speaker’s 
voice, the impressiveness of his appropriate and graceful gestures, 
and other similar aids to effective speech. Propelled by this 
additional force, the spoken word will sink deep into the heart of 
the hearer and sprout forth in concrete forms of conduct.’ This 
is the end for which the preacher must always labor, to guide 
others in the path of spiritual wellbeing.* This should be the 
main burden of every sermon, no matter what the occasion on 
which it is preached, to stimulate in the hearer a passion for 
self-improvement and increased spiritual power.? And this, too, 
is the supreme need of the hour, that the people shall learn to 
turn a more attentive and sympathetic ear to vigorous and 
fearless exhortation, and that the preacher shall not be deterred 
by any craven timidity from proceeding with his task as monitor 
and guide in face of the all too evident distaste of the many for 
such outspoken and courageous preaching.*° 

But this critical attitude toward the shortcomings of others, 
it must be ever borne in mind, imposes upon the preacher the 
gravest of all responsibilities, that of keeping his own character 
and conduct free from blemish and reproach. One dare not rebuke 
others for their faults and failings, exhorting them to live a life 
of spotless purity, unless he has purged his own soul of its impuri- 
ties and imperfections.™ Besides, what makes for true effective- 
ness in preaching is not so much the exhortation of the sermon as 
the example of the preacher. His own life is the best homily; 
his own deeds speak most impressively.” ‘‘Whenever I attempt to 
preach to you, dwelling upon the evil that exists in your midst 
and deigning to proffer a remedy for its many ills, I am overcome 
with fear and begin to tremble . . . For the best preacher is a 
man’s upright life. That speaks to the heart, even though it utter 
not a sound. What the preacher does, and not what he says, 
makes a lasting impression. How then can I presume to criticize 
your conduct, when I myself am lacking in worth, poor in good 


7 P. II, Ser. 48, p. 16c: p>» op2n a7pa on nnsin nyow yww—Prov. 15.31. 
SPAT hiSer: 77s p. 93d. 9 P. II, Ser. 76, p. 52d. 

10 P, II, Ser. 49, p. 17d. m P, II, Ser. 49, p. 18a. 

2 P, II, Ser. 37, p. 4c, 
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deeds, and possessed of but little knowledge and understanding? 
How dare I admonish others when I myself stand in greatest 
need of such admonition? My only justification for lifting my 
voice at all is that I am my own best audience. I preach mostly 
to myself. If I address myself to others it is because I deem it 
the best way of impressing the truth of the lesson upon my own 
soul. Besides, after voicing my convictions in the hearing of 
others, as I do when I preach, I am no longer free to act in any 
but a consistent manner; I am thus constrained to practice 
what I preach.” 

The conception of the sermon as a criticism of life, with 
individual and social betterment as its main objective, is of 
very ancient origin. The prophets of Israel made it the guiding 
motive of their soul-stirring message. The early Haggadists, with 
whom the broader interpretation of the scriptural lesson was of 
primary concern, never failed to draw their analogies from the 
political and social conditions of the day and to apply their 
conclusions to individual character and conduct. Later preachers, 
even the most purely intellectual among them, never hesitated to 
criticize the moral views and habits of their contemporaries with 
the utmost vigor and candor. But Figo, as we have seen, 
viewed the exhortation with its attendant critical analysis of 
indefensible conditions and offensive practices as an indispensable 
ingredient of the effective sermon, and, while his published 


13 P. II, Ser. 66, p. 40. 

4 See for example, Isaac Arama, pny? napy, Vol. 1, Portal 20, p. 227,Warsaw, 
1904—“‘How often have I endeavored to emphasize this point, especially in 
its bearing on the problem of prostitution which, sad to say, the leaders of 
our generation treat with such leniency. Why, in some communities these 
prostitutes are welcomed, even subsidies from public funds are allotted to 
them, because it is claimed, they save the unmarried or the unintelligent from 
the graver offense of having sexual relations with married women, or from 
the danger incident to the molestation of non-Jewish women, thus choosing 
the lesser of two possible evils. And time and again, in the presence of these 
leaders, have I given expression to my own adverse views regarding this 
matter, contending that there is a vast difference between a sin of which an 
individual is guilty in the secrecy of his private life, and a sin countenanced by 
the community at large. In the former case only the individual sinner is subject 
to punishment, whereas, in the latter case, however small the offense, it is 
the community that draws guilt upon itself and is liable to certain punishment.”’ 
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sermons fail to exhibit a rigid uniformity in the employment of 
this method, he yet boldly exemplified in his preaching what he 
so strongly advocated.* Few evils that menaced the religious 
and moral stability of his generation escaped his attention, and 
he discussed them in his sermons with a frankness and fearless- 
ness the most courageous of latter day preachers might well envy. 
Was it the sensuality of the day that jarred the chasteness of 
his nature? He did not restrain his words within the bounds 
of politeness, but boldly asserted that, as regards sexual im- 
morality, it is not the gross act alone, but all other irregularities, 
that must needs be condemned. ‘“Take the not uncommon habit 
of perpetually staring at women, whether they be married or single, 
an indulgence that must inevitably lead to graver offences— 
is there no need for improvement here?...We do not seem to 
appreciate the gravity of this sort of sexual looseness with its 
unwholesome consequences. How often, in the streets of the 
city, do we see men gaze intently upon the passing forms of 
married women. Why, let a bride just emerging from under the 
canopy, start on her way to the Synagogue, attended by her 
bridesmaids, and hosts of men will range themselves in rows, 
all along the line of march, feasting their eyes on the beauty 
of their figures and the splendor of their attire.’”’"® Or, was it the 
self-indulgence, the love of luxury, the extravagance of the 
people, that claimed his attention? He pronounced his judgment 
with equal force and candor. ‘‘We are still lacking in humility 
and proper submissiveness; hence the prolongation of the period 
of our exile. We are fully aware of our subjection in the world, 
but we do not conduct our lives as becomes subjects of other 


15 There is ample evidence that many of his sermons were either written or 
rewritten after delivery. He informs us on several occasions that some thoughts 
expatiated on in the spoken discourse, he deemed unnecessary or unfit for 
wider publicity. ‘‘I dwelt at some length on many of the details of this subject, 
which, however, I do not care to repeat in writing” (P. II, Ser. 77, p. 54b). 
“I jot down here only the main points, though they formed but a small part 
of what I then said” (Ibid p. 54c). ‘In this connection, I took occasion to 
exhort the people with reference to the sins to which all the bodily members 
individually are subject, but I shall refrain from mentioning them in writing”’ 
(P. II, Ser. 48, p. 17a). 

6 P, II, Ser. 66, p. 41b. 
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nations. We should shun pleasure and power. In matters pertain- 
ing to our physical comforts, such as food and raiment and house 
decorations, wé should give some indication of our lowliness and 
anguish of spirit. But we act otherwise. Though in exile, we live 
like royal personages. Our homes are stocked with abundance. 
We dress in garments of the finest fabric, aping the princes of 
the land. Our tables are laden with the dainties of kings, unsur- 
passed by the sumptuous banquets of Solomon. We live on a 
scale befitting the heyday of our national life. There is no want 
that remains unsatisfied.’’"7 Or, was it the widespread indifference 
to ritual observance that vexed his spirit? He flayed it mercilessly. 
‘‘But we who are designated as men, we in whose heart is im- 
planted the divine law, offer praise unto God before we partake 
of any food and after we have eaten, thus acquiring ownership, 
as it were, in the produce of the earth. Unfortunately, our genera- 
tion has grown extremely lax in the observance of these ritual 
practices. Men will enter fruit-stores and help themselves to 
grapes or figs or pomegranates, without giving a thought to the 
prescribed blessing, as though the world had no Master. I recall 
the experience I once had with one of our most prominent 
members. He reached for some fruit in my presence and fell to 
eating it without reciting the required blessing. I remonstrated 
with him, expressing my surprise that a man like him should 
be guilty of such an omission. His only reply was that the habit 
of ignoring this practice is so strong upon him that he is never 
conscious of the omission. However, as he had not yet consumed 
all of the fruit before him, he condescended to conform to the 
law before partaking of the rest. But no sooner had he finished 
than he began to take leave without troubling himself about the 
special grace to be recited after such light refreshment. I was 
not slow to call his attention also to this omission. He looked 
bewildered, not knowing what I had reference to. Of course, he 
had heard of grace after meals, but he did not seem to know 
anything of this special blessing. And so I recited it to him. He 
could not have looked more startled had some new revelation 
flashed upon his vision. This is what we are getting when we 


7 P. II, Ser. 50, p. 18d. 
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habitually treat with indifference the requirements of our ritual 
law! And what may we expect of the young generation, seeing 
that the parents who rear them eat and drink like heathen 
without blessing God’s name?’’*® Nor did the grasping business 
world, with its love of gain and want of sympathy, elude the 
sharp sting of his fearless castigation. ‘‘We can readily see that 
the cause of our financial troubles (incident to high taxation) 
is none other than the exorbitant interest rates levied on loans. 
What plea could even an Abraham make on behalf of this city, 
saturated as it is with the blood of the poor? These hapless ones, 
driven by hard circumstances to borrow money from the rich 
of the land, are devoured bodily by the usurious rates exacted 
from them. And so prevalent has the practice become that few 
seem to betray any real consciousness of its nefarious character. 
Yet, let a group of Jews enter a non-Jewish restaurant and partake 
of ham or any other prohibited viand, and the whole community 
would be most ready to stone them to death! ... And what shall 
we say of those who piously shrink from the more patent forms 
of usury, but who have no scruples to issue loans on homes in 
which they live rent-free, or sublet and pocket the proceeds, 
until the entire debt is paid off?... Even the customary dealings 
in foreign exchange, some forms of which are free from objection, 
present, in their other forms, aspects of doubtful legality of 
which an otherwise upright merchant ‘may be unaware. My 
contention is that in all such matters, the religious leader should 
be consulted that he might guide the people in paths clear of all, 
possible stumbling blocks.’’?9 

But, while Figo regarded the sermon not as an end in itself 
but as the means to a higher end, he spared no effort to clothe 
it in a form befitting its dignity and purpose. Structurally, his 
sermons follow faithfully the best models of the Jewish pulpit in 
Italy. The 77177” mx: seems to have'influenced him profoundly 
in his method of preaching. Like Moscato, Figo adheres closely 
to Cicero’s outline of an oratorical composition, consisting of 
four parts: the exordium, the proposition, the analysis, and the 
conclusion, all of which revolve around a Biblical text, sw, 


8 PII, Ser. 66, p. 40d. 
9 P, I, Ser. 10, p. 15b. 


468 ISRAEL BETTAN [12] 


and a Rabbinic text, oxo. Unlike the °"p), the y"5a indicates 
only the occasions on which the respective sermons were preached ; 
it gives no titles and no summaries of the propositions and di- 
visions. These minor deviations in the external form of the 
latter volume, however, inasmuch as the inner structure is 
substantially the same in both, may have been due either to the 
posthumous character of the work, or to the natural reluctance 
of its author to follow too closely the literary form of another 
craftsman.?° Yet, though similar in structure, the sermons of 
these volumes differ greatly in style and content. Moscato laid 
much emphasis on beauty of expression; Figo strove for clearness 
and simplicity. Moscato seized upon ideas that sparkled in their 
brilliancy; Figo rested content with familiar truths that needed 
but greater transparency and freshness to make them convincing 
and appealing. Moscato gathered material for his sermons from 
the flowers in the garden of the intellect, poetry and belles- 
lettres, as well as from its more robust plants, philosophy and 
history; Figo chose to weave his thoughts out of the more durable 
strands of the practical and the useful, physiology,” physical 
geography,” astronomy,” and similar popular sciences.?4 Moscato 
was inclined toward mysticism and fond of quoting from cabalis- 
tic writers; Figo steered clear of mysticism and apologized when 
referring to interpretations derived from cabalistic works.?5 
Moscato, conversant with the lore and letters of the ancients, 
frequently resorted to foreign sources for information and 


20 Figo expresses a deep-seated abhorrence of the tendency only too common 
among authors to use inventions not their own. ‘‘My intimate friends know 
only too well that from early youth I have detested that low and degrading 
practice of wrapping in a toga not one’s own, of glorifying myself with the 
labors of others’—zn11n »dy71, nDApH, p. 4b. 

at See P. I, Ser. 6, p. 9a; Ser. 8, p. 11b; Ser. 9, p. 14a;P. II, Ser. 69, p. 45b, 
Ser. 76, p. 51d, etc. 

2 P. I, Ser. 2, p. 2d; Ser. 24, p. 31d; P. II, Ser. 34, p. 1a; Ser. 46, p. 13a; etc. 

23 P. II, Ser. 18, p. 15b. 

tal SeralO.pwl4a. 

*s “Although it is not my custom to dabble in the mysterious whose depths 
I am unable to fathom, I yet refer to this mystic interpretation which, though 
found in the Zohar, occurs also in other authoritative writings’’—P. II, Ser. 
50, p. 19b. 
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inspiration; Figo, more limited in his knowledge of general 
literature, depended mostly on the Jewish sources of which he 
was master, and on the inventiveness of his own mind. Hence, 
while the former fascinates us with the variety of his themes 
and the versatility of his powers, the latter impresses us with 
the originality of his thought and the profundity of his feeling. 

Indeed the paucity of material from secular sources proved a 
help, rather than a hindrance, to the structural completeness of 
Figo’s sermons. It facilitated a more deft grouping of the parts as 
well as a more thrifty management of the material at hand. 
Unencumbered with an overabundance of illustrative matter 
derived from general literature, whether of ancient or contem- 
poraneous origin, the framework of his sermons exhibits a 
clearness of outline, an orderly arrangement of ideas in logical 
sequence, such as is often obscured and thrown into disorder by 
excessive elaboration and congestion. Simplicity and brevity— 
these are of the distinguishing characteristics of the y"¥1;7° and 
these essential qualities of good preaching are more often vitiated 
than aided by the copious use of miscellaneous information. 

Accordingly, in these sermons, nothing so impresses us as the 
simple plan underlying their faultless construction. From the 
exordium to the conclusion, the message of the preacher, in its 
gradual unfoldment, compels the attention and wins the reasoned 
assent of the reader. No words are wasted, no ingenious devices 
are employed, no superfluous examples are multiplied. The 
seemingly elaborate Haggadic support the main theme or any 
aspect of it receives, is calculated to fortify the reason with the 
evidences, so cogent and weighty, from authoritative sources. 
The thought is amplified and corroborated by the homily, never 
supplanted or interrupted by it. The preacher, good hunter that 
he is, has his gaze ever riveted on the game he means to bag, 
all the while he is furbishing his implements and making ready 
for the capture. 


26 When on occasion Figo feels constrained to expatiate at some length on a 
particularly significant aspect of his message, he craves the patience of his 
hearers for the resultant prolixity. ‘‘And now, my worthy hearers,’’ he pleads, 
“bear with me, if I deviate from my customary conciseness of speech . . .,” 
Ser. 23, p. 30d. 
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The approach to his sermon, his exordium, consists generally 
of a statement of the origin of the question; rarely does he open 
with the historical setting of the text.27 His chief purpose in 
this initial undertaking is to prepare the mind to understand 
the truth of his message, to appreciate its importance, its timeli- 
ness, its practical worth. His exordium is always tributary to 
the proposition; it directs our attention to the central theme. 
At times this is accomplished in one succinct sentence, as when 
he opens a Passover sermon with the following direct statement: 
“Of the many mysterious symbols associated with the observance 
of the Feast of Passover, I choose to single out for special study 
and comment the use of the four cups of wine.’’?* Occasionally, a 
brief reference to the conclusion of a preceding sermon in the 
same series, followed by a declaration of his purpose in the one 
presently to be given, seems to suffice.?? More often, however, the 
preacher regards the general background of the proposed subject 
as the most suitable source from which to derive his exordium. 
A sermon on repentance, for instance, is introduced with the 
thought, carefully presented, that disease-breeding substances are 
expelled from the body either by natural means, as when the 
inherent strength of the constitution subdues the infectious 
elements and eliminates them through the pores of the skin, or by 
artificial means, as when bleeding is resorted to or some powerful 
drugs are administered. Now, repentance aims to rid the soul of 
its sickness, its sins. When it is motivated by love, the process is a 
natural one; when actuated by fear, it is an artificial one.3° Or; 
in a sermon preached on Rosh Hashanah coincident with the 
Sabbath day, in which the proposition is advanced that the 
solemn admonition of the preacher, on such a day, when the 
blasts of the Shofar are unheard, may well be used to sound the 
‘call to repentance, the exordium develops the idea that man’s 
intelligence enables him to devise substitutes for impaired or 
limited natural functions. Eye-glasses, for example, restore weak 
vision to normal strength, thus correcting a defect by substitu- 
tion. The microscope, in magnifying objects too minute for 


27 Ser. 12; p. 19a. 38 Ser. 26, p. 33a. 
29. P ll ser39)-p..dc: 3° Ser. 8, p. 11b. 
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ordinary perception, serves a similar purpose. A feeble memory, 
we know, is often aided by sheer association of ideas. In like 
manner, in the realm of the spirit, certain religious forms and 
observances have the tendency to remind us of God’s presence 
in the world, to make us visualize the great events of the hallowed 
past. When such practices are denied us, as when we are mute 
and incapable of raising our voice in prayer, our teachers have 
recommended fitting substitutes. The meditations of the heart, 
they say, will prove just as efficacious, in such cases, as the 
prayerful utterances of the lips. How, then, and by what means, 
when deprived of the use of the Shofar, shall the soul be stirred 
to repentance? Or, to cite one more instance, the proposition 
that the righteous man is he who learns to know the nature of 
God as revealed in His dealings with nations and individuals, 
and who, after having ascertained the essential attributes of 
God, strives to conform his own life to the divine pattern, is 
introduced with the general thought that the perfection of any 
performance must be gauged by the extent to which the result 
achieved compares with or approaches the finest accomplish- 
ments of man in the self-same field. In the mechanical arts, it is 
the work of the expert craftsman that must be used as the stand- 
ard of measurement. In the field of morals, the worth of a deed 
can be determined only when lifted in the serene light of the 
most august ethical conduct ever attained by man. And in the 
domain of the purely religious, nothing short of God’s own ways 
and character can serve as the criterion of our judgment, nothing 
short of His divine attributes can measure the success or failure 
of our own lives.% 

The body of the sermon aims to develop the proposition of 
which the exordium is the logical precursor. The texts, both 
Biblical and Rabbinic, usually suggest the number and content 
of the divisions, though not infrequently they serve only to 
confirm the reasonableness of the central thought, its natural 
ramifications and wider applications being supported by Biblical 
verses and Haggadic passages other than those with which the 
sermon is headed.33 With Figo, whatever is germane to the 


3t Ser. 7, p. 10a. 32 P. IT, Ser. 34, p. 2a. 
33 P, I, Ser. 4, 9, 21; P. II, Ser. 34, 48, etc. 
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subject, even when only slightly or remotely related to the text, 
finds its appropriate place in the fuller development of the 
sermon. The proposition, and not the text, defines the limits of 
the sermon and determines the extent and content of its divisions. 
It is to the steady employment of this method that Figo owes 
some of the most striking effects of his style: unity and continuity 
of thought, simplicity and conciseness of expression, variety of 
theme and completeness of treatment. And it is also to the 
employment of this method, enabling him, as it does, to swerve, 
when necessary, from his chosen text and marshal apt passages 
from other authoritative sources, which require only the art of 
the skilled interpreter to make them buttress the position of the 
preacher, that he owes his wide popularity as a great homiletical 
exegete. To this very day preachers of the old school are turning 
to the y"ba not only for inspiration but also, and perhaps chiefly, 
for instruction in the art of homiletical interpretation, in which 
Figo still remains the undisputed master. His work is a veritable 
mine for the seeker after the precious ore of old-time Jewish 
preaching. Not a page but what abounds in unexpected flashes of 
brilliant exegesis. Not a sermon but what increases our admiration 
of his indubitable excellence as an adroit yet withal earnest 
and profound homiletical interpreter. Whether he undertakes to 
expound a difficult scriptural verse or to elucidate an enigmatic 
rabbin'c passage, he brings to bear upon it all the acumen of the 
skilled dialectician and all the meticulous exactitude of the 
trained critic. The principles governing this species of exposition 
are, of course, unacceptable to the scholar; they are principles 
with which the Midrash has long made us familiar. But whatever 
the worth and validity of the method employed, for purposes of 
edification and spiritual stimulation such exposition has always 
proved more potent and effective than that of sound scientific 
criticism, with which the preacher is little concerned. 

The secret of Figo’s charm and influence as an homiletical 
exegete lies in the fact that his interpretations are simple and 
natural, and luminous with a deeper insight into the spirit of 
the text. In interpreting, for example, the familiar prayer: 
“Remember us unto life, O King, who delightest in life, and 
inscribe us in the book of life, for thine own sake, O living God,” 


[17] THE SERMONS OF AZARIAH FIGO 473 


he observes that the final phrase on ornmbs saynd holds the key 
to the true meaning of the entire passage. We ask for length of 
days not that we might enjoy for a longer period the physical 
pleasures of the earth but rather that we might be given more 
time in which to put forth our energy in behalf of God’s holy 
causes.34 The reason why God had no respect to Cain’s offering 
is clearly indicated in the opening phrase of the Biblical account: 
“And in the process of time it came to pass that Cain brought of 
the fruit of the ground an offering unto the Lord.’’5 An offering 
to be acceptable unto God must be of the very first fruits of a 
man’s effort; but Cain consecrated unto God the results of his 
labors only nm yp, after many days had passed.3* Pharaoh’s 
pronouncement, after Joseph had interpreted his dreams, that 
‘Forasmuch as God hath shown thee all this, there is none so 
discreet and wise as thou,’37 was more just than hyperbolical. 
Divine inspiration comes to a man in exact proportion to his own 
natural resources. A man possessed of much wisdom will, with 
the aid of God, acquire more. Hence the correctness of Pharaoh’s 
statement, that, since God has made all this known to Joseph, 
he must have been endowed with great understanding to begin 
with.3® Isaiah’s prophecy that in the days to come “the earth 
shall be full of the knowledge of the Lord, as the waters cover 
the sea,’’39 contains a profounder truth than the superficial 
levellers of society pretend to find in it. The simile “‘as the waters 
cover the sea’’ is of prime significance here. The surface of the 
sea, though smooth and seemingly even, covers depths of varying 
degrees. Similarly, the knowledge of God will fill more abundantly 
the lower levels, the humbler hearts, the deeper spirits. For the 
lower the bottom of a vessel the more ample its capacity for 
freightage.4° 

As a rule, the original turn he gives to a Biblical word or phrase, 
which enables him to delve deeper into the inner content of the 
verse, is conditioned by some linguistic difficulty the commonly 
accepted interpretation seems to present. In commenting on the 


34 Ser. 13, p. 20c. 35 Gen. 4.3. 
36 Ser. 4, p. 6a. 37 Gen. 41.39. 
38 P. II, Ser. 55, p. 24a. 39 Ts, 11.9. 
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verse: *nNun N> JroN Sy 418 vEw2 227,47 he raises the question why 
if it means to convey the sense that God will judge Israel for 
denying his guilt, wpw) rather than wpw is used here. Nor is it 
necessary to make the niph‘al expressive of mutual action when 
the force of the passive has its rightful place here. For when one 
asserts his innocence, despite his affliction, he means to imply 
that the punishment he is made to suffer by God is totally 
undeserved. In this way he brings it about that God’s justice 
will be questioned. Hence the divine rebuke: If you profess 
innocence, then in the eyes of the world, not only you, but even 
I, will stand in judgment.’? A somewhat similar difficulty con- 
fronts us in the verse: 1p wads moasna ‘m7 maa od inw.48 The 
customary rendition: Planted in the house of the Lord, they shall 
flourish in the courts of our God, calls for the gal, 1n75’, rather 
than the Aiph‘il. But here, too, the deeper meaning of the verse 
justifies its present form. The Psalmist endeavors to assign a 
reason and a motive for man’s existence in this terrestrial world. 
The souls of the righteous, in God’s wisdom, have been trans- 
planted from their original heavenly abode because while there 
(mm maa), they were only planted (adinw), receiving their own 
spiritual nourishment, but since they have been placed in this 
nether world (nbs moxna), they have been blessed with the 
privilege of serving others besides themselves (1m’15’), to cause 
others to grow and blossom.44 In like manner, the verse: boda 
aby aos mei yam ans ny. “A friend loveth at all times, and a 
brother is born for adversity,’’45 contains as regards its syntactical 
form an imperfect parallelism; either the participle or the imper- 
fect should be used in both parts. The change in tense must 
indicate a change in thought, presenting us with contrasting 
rather than parallel ideas. Hence the true meaning of the verse 
must be: A friend loveth at all times (in joy and in sorrow), but 
a brother who loveth in adversity, 1», is yet to be born.4® 
Again the customary rendering of the verse: 7718) 702n oO ww 
man 079,47 as meaning: With the aged there is wisdom, and in 


4 Jer. 2.35. 4p 1E, Ser. 52, p.20e: 
43 Ps, 92.14. 44 P. II, Ser. 41, p. ‘7b! 
45 Prov. 17.17. 4 PTD, Ser S7i.ps 26b: 
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length of days understanding, derives little support from the 
words as they stand. owv'a should be paralleled by on 7792. 
Obviously something other than a parallelism is contemplated 
here. As a matter of fact, what the author wishes to stress in 
this verse is none other than the familiar thought, that the 
persistence of a good, its durability, rather than its intrinsic 
worth, lifts it to the height of supreme excellence. Thus wisdom 
is with the aged, and on 471), if that wisdom endures, it rises 
to the height of understanding.‘® 

In all instances, whether the difficulty that impels the searching 
analysis of the preacher be stylistic or theological in character, 
every word or phrase susceptible of special elucidation receives 
the closest scrutiny, that the deeper meaning of the text may 
thus be laid bare. The following passage, for example, which 
seems to abound in syntactical deficiencies, assumes a more 
compact and artistic form once its subtler sense becomes evident. 
mp °9¥0 we Sn onbapsa NM pms bs een gw. Soy) on oma OM 
. S07 DN P) WS PSD NVI TDI TD JD Pm ay wr.4? “And it came 
to pass in those days, when Moses was grown up, that he went 
out unto his brethern, and looked on their burdens; and he saw 
an Egyptian smiting a Hebrew, one of his brethern. And he looked 
this way and that way, and when he saw that there was no man, 
he smote the Egyptian...’ The passage, as translated, contains 
some superfluous. words and letters. The 3 in: onbapa could well 
be omitted. The word nx» seems to serve no necessary purpose. 
The repetition of "71 in the first sentence could hardly be 
defended on stylistic grounds. The customary rendition, there- 
fore, taking no cognizance of these evident redundancies, is 
altogether inadequate and hence untenable. The real thought 
expressed here, simple though it be, reveals a finer grasp of the 
niceties of the situation even as it evidences greater precision in 
language. Moses going forth among his brethern, fell to pondering 
over their bitter lot (anbapa x71), wondering why God saw fit 
to subject them to such grievous trials and hardships. But 
suddenly he was made to witness an incident that furnished a 
solution to this baffling mystery. An Egyptian smote a Hebrew 
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while in the midst and in the very sight of his brethren (nd). 
But none took his part. None was man enough to rush to the 
defence of his brother (wx ys °> N77). It was then that the real 
cause of their servitude and helplessness was clearly revealed to 
the future emancipator.’° In like manner, the following verse, 
faulty in style, appears without a flaw, when the interpreter’s 
art is skillfully applied to it. #722 401 752 mm wyid doixw ape 
nox oo ombsen wed sand ps otwm wwbs0 bre onda o> words: 
“Then said Saul to his servant: ‘But, behold, if we go, what 
shall we bring the man? for the bread is spent in our vessels, 
and there is not a present to bring to the man of God; what 
have we?’”’ The seer is first referred to as ws, and then as ws 
ombsn. Why this misleading variation? Then, too, the final 
query 12n&8 79, in view of what precedes it, is unnecessary and 
repetitious. To surmount these difficulties, we need but penetrate 
more deeply into the thought of the text. The value and appro- 
priateness of a gift can be guaged in one of three ways: the gift 
itself, because of its intrinsic worth, may be treasured; the donor 
may be a celebrated person, in which case the thing of smallest 
value may be highly prized; the recipient may be of low estate 
in which case anything, however little its value, will suffice to 
evoke appreciation. Now Saul, in interposing his objection to the 
servant’s suggestion, that they go to inquire of the man of God, 
seeks to demonstrate its utter impracticability. If we go, he 
says, what thing of value have we to give even to an ordinary 
man (wd) not to speak of a gift such as will be appropriate for 
this man of God (ambsx7 wed). Of course, any token coming from 
men of high station will be received with much gratitude; but 
what have we to recommend us (12n8 79)? The servant acquiesces 
in the argument advanced, but ventures to introduce a new 
element apparently overlooked by his master. I will present the 
man of God, he counters the objection raised, with something 
of my own possession, and from a mere servant any trifle will 
prove acceptable.* 

At times, it is not the language of the text but the thought 
expressed therein that offers the greatest difficulty, as when the 
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theological implication of the verse seems out of harmony with 
the accepted norms of Jewish thought, or when the ideas are 
self-contradictory, platitudinous, or nebulous. In all such cases, 
the thought itself must be probed, dissected, and illuminated 
before it can be brought into complete harmony with Jewish 
ideas or with the ways of clear and logical reasoning. Take for 
example, the verse in Genesis: In82 77 o7NT WT Obs mA ANN 
pdiyd om bos arnt pyo or npdy rt nde yp any yaw nyt 10,53 
“And the Lord said: ‘Behold, the man is become as one of us, to 
know good and evil; and now, lest he put forth his hand and 
take also of the tree of life and eat and live forever.’”’ It would 
appear from this statement that God was loth to have man 
possess the knowledge of good and evil. Yet, without such 
knowledge, how could man rise superior to brute creation? A 
more minute analysis of the underlying thought of the text, 
however, will disclose a deeper insight into the character of God 
and the destiny of man. What enriches our lives and brings us 
perfect joy comes not from the things we receive from others 
but from those things we ourselves, by strenuous personal effort, 
acquire. Man, to be sure, might attain unto the knowledge of 
good and evil by mere accident; he might eat of the fruit of the 
tree of knowledge. But then his nature would simply undergo a 
sudden transformation. He would thus be turned into a being 
who is naturally endowed with such knowledge. The joy of 
personal achievement would not be his. The same holds true 
of the eternal life. Now, God, who is ever concerned about 
the happiness of his children, chooses to have man come into the 
possession of the precious gifts of the spirit by a life of perfect 
obedience and harmony, that through aspiration and struggle 
his soul may be refined and ennobled and merit the life eternal. 
Or, to give an instance of a text in which the thought seems 
self-contradictory, take the verse: 7a) 35 mnawi ma obs omar 
man xb ombs no7n,55 “The sacrifices of God are a broken spirit; 
a broken and a contrite heart, O God, Thou wilt not despise.” 
In the first part of the verse, the thought stressed is that the 
broken spirit excels ritual sacrifices; in the second part we are 
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informed that it is not despised by God, but evidently not rated 
very high. To,remove the apparent contradiction, it is necessary 
to remember that lowliness of spirit may be produced by crushing 
external circumstances as well as by inner spiritual experiences. 
The Psalmist draws a clear-cut distinction between the two. 
When the broken spirit is the result of a deep-seated humility, 
which comes from the recognition of God’s greatness and man’s 
insignificance, it surpasses anything of a ritual character. But 
even when the humility is born of external causes, such as 
physical suffering and sorrow and loss (7973), though inferior 
in kind because baser in origin, it is not altogether despised by 
God.s* Again, as an example of what appears self-evident and 
commonplace in thought, take the verse: mn¥ °D JonT v8 7 
\mvyo> wed odwn,s7 “Also unto Thee, O Lord, belongeth mercy; 
for Thou renderest to every man according to his work.’’ Nothing 
surely could be: more gratuitous than for the Psalmist to repeat 
here the well-worn truth that God rewards a man in accordance 
with his good deeds. Besides, such dealing with man could 
hardly be characterized by the quality of mercy; common 
justice dictates such treatment. The thought: must of necessity 
be fresher and sounder than that, to conform to the high literary 
standard of the author in question. In reality, what we regard 
as central in the statement of the Psalmist should be construed 
as merely incidental. The idea set forth in this verse is that only 
God is capable of performing an act of pure mercy. Man, as in 
the case of providing decent burial for the dead, for instance, 
from whom no direct reward can be expected, may rise to a high 
level of disinterested kindness, but his motive, even in such a 
case, may not be entirely unmixed, inasmuch as God renders 
to every man according to his work; the expectation of divine 
compensation may tarnish the brightness of the purest of his 
motives.5§ And, finally, to cite an example of the text that is 
obscure in thought, take the verse: 7onon> Anm Tats 751 ody oa, 59 
“T am all peace; but when I speak ithey are for war.’’ Aside from 
the fact that the first letter, if the parallel is to be exact, should 
be deleted from monbnb, the extreme vagueness of the clause 
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“but when I speak” pointing to no definite utterance that might 
even be implied, is mystifying, to say the least. It certainly 
marks a deviation from the customary lucidity of the Psalmist’s 
expression. But the thought of the writer is as clear as it is 
profound. As regards peace, men fall into two distinct classes: 
there are those who speak peace with their lips but conceal a 
seething volcano of hate within; and there are those who are 
pugnacious in manner, speak contentiously, but are quite peaceful 
within. Hence, the significance of the Psalmist’s pronouncement. 
God says: I am all peace, also when I speak: My inner being 
and its outer expressions are altogether harmonious. But they, 
the wicked, (even when they speak peace), it is monbnb, to 
disarm the opponent so as to wage war against him all the more 
successfully.°° 

And the same method of homiletical interpretation Figo 
employs in the exposition of the rabbinic text. His exegesis of 
Haggadic passages bears the same striking characteristics. It is 
simple, natural, thorough, and penetrating, always bringing to 
light a truth not readily discernible. The Mishnaic statement, ™ 
for example, which reads: tow. san odiyd pom ond wv» Sew bo 
yrs war obiyd mprx ob> qoy:,% ‘All Israel have a portion in the 
world to come, as it is said: ‘And thy people shall be all righteous; 
they shall inherit the land,’’’ presents a number of textual 
difficulties. In the first place, the phrase ‘‘all Israel’? would seem 
to imply that there are no sinners among them who are unworthy 
of a portion in the world to come, an assumption contrary to fact. 
Moreover, the very Biblical verse adduced in support of ‘the 
declaration makes the inheritance of the land conditional upon a 
life of righteousness, thus apparently excluding all those who fail 
to qualify in this manner. In the second place, the idea of ‘‘a : 
portion in the world to come” would be conveyed more correctly 
by odiya pn instead of ndbiy>. In the third place, dealing as the 
statement does with something yet to be, the future rather than 
the present should be denoted: by the verb employed,’ using: 
on> mp in place of ono». However, the simple fact is that this 
pithy saying of the rabbis contains a much more profound and. 
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significant thought than the current interpretation permits us to 
see. Indeed, the wide gap that exists between the outlook of our 
Jewish teachers and the philosophy of non-Jewish thinkers is 
nowhere else so graphically indicated. The latter assert that the 
chief end of man’s life on earth is the perfection of his mind, 
his reason. To them, therefore, the ascetic, who secludes himself 
in solitude, in pursuance of this end, lives an exemplary life. 
Judaism denies the validity of such a philosophy. It insists that 
nothing which cannot be achieved by all men may properly 
be viewed as an ultimate end. Human perfection, to be universal, 
must flow not from the reason but from the will, not from the 
development of the rational faculties but from the cultivation 
of a sense of obedience. Hence, Judaism stresses righteousness, 
the living of the prescribed life, or the will to live it, which is 
within the reach of all men, rather than the perfection of the 
intellect, which is open only to the gifted few. This is the truth 
expressed in the text before us. pon ond w byw b5—all Israel 
have a definite task to perform in life, by which, as if by a ladder, 
they can mount xan odyyd,to a state of spiritual perfection. 
Whatever the rabbinic utterance the preacher introduces in the 
course of his sermon to illustrate and strengthen his main thesis, 
it is its profounder meaning, its spiritual significance, that excites 
his interest and challenges his powers. In the statement ascribed 
to Simon ben Jochai, that o’nwa yo poMIn un bpam 7997, “the 
loaf and the staff (rod) wrapped together came down from 
heaven,” he finds the emphatic, albeit poetic, expression of the 
Jewish position that good and evil proceed from the same source, 
and do not, as is erroneously claimed by certain philosophers, 
represent two different powers or principles. The loaf that 
sustains life, and the rod, often employed to reduce vitality, are 
wrapped together, emanate from the same principle—good and 
evil alike come from God.® The dictum of R. Ammi that ps 
1DDI3 WE] Ow) 1D ON NOS Nyow o1N bw indpn,% ‘‘A man’s prayer is 
not heard unless he puts his soul in his hand,” conveys to Figo 
not so much the thought of concentration in prayer, important 
though it be, as the more fundamental idea of spiritual self- 
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possession in all the manifold relations of life. Not until a man 
has become the absolute master of the warring forces within him, 
not until he has placed his wp:, his passionate nature, under 
perfect control, will his prayers prove acceptable to God.” 
Rab’s lofty conception of the nature of the joys reserved for the 
righteous in the world to come, when omnrwy Davy opty 
my Dvn yr pin amv, “the righteous shall be seated with 
crowns on their heads, sustained by the glory of the Shekinah,”’ 
yields to Figo a thought of added spiritual significance. The crown 
of the righteous, we note from the text, rests not o7'we7 dy, on 
their heads, but omwsna, in their heads. It is the depth of their 
understanding, the nobility of their thought, the keenness of their 
vision, the purity of their speech, that constitute the royal crown 
of the righteous.°? And how luminous is his interpretation of that 
rabbinic passage in which Moses’ vision of God is characterized 
as one that came to him through nnxmxo wnbppor, a polished 
glass, while that of the other prophets as one transmitted through 
nobaibo syabppox, a dim glass!7° The adjectives, says Figo, do 
not, as they are popularly understood, qualify the degree of 
visibility but differentiate between two distinct mediums. There 
is the ordinary glass that may be described as nnxmxn since both 
sides are clear, and there is the looking-glass that may well be 
designated as nobaibn since one side is stained with quick-silver. 
Herein lies the difference between the vision of God as vouchsafed 
to Moses and that revealed to the other prophets. Moses saw 
God himself, as if through a window pane; the other prophets 
saw only His image, as reflected in a mirror.” 

From some of the examples cited above, it must have become 
evident that in Figo, as in almost all of his contemporaries, the 
tendency to interpret Biblical verses and rabbinic passages 
symbolically was rather strong. And, indeed, the symbolic 
method of interpretation, long the fashion among Jewish preachers, 
could not but possess a peculiar fascination for a mind ever on the 
alert to discover the deeper meaning, the more striking applica- 
tion, lurking in a given text. Thus, in the verse: “By night on 
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my-bed I sought him whom my soul loveth; I sought him, but I 
found him not,”’? night is made to represent the terrestrial 
world, and 'the beloved sought, the First Cause. But He cannot 
be found in the external world; nor'in the ‘‘broad ways,”’ ‘the 
upper realms, the revolving spheres. Not even the “watchmen,” 
our faculties of mind and heart, can have any true knowledge of 
Him. It is only in the process of living, through personal experi- 
ence, that: we discover Him.73 Thus, R. Eliezar’s statement that 
the night is’ divided into-three distinct watches, each of which is 
‘signalized by some characteristic natural phenomenon,” typifies 
the three different states of darkness in human life. There is the 
‘darkness of ignorance, when the ‘‘ass brays;’” there is the darkness 
of persecution, when the “‘dogs bark;”’ and there is the darkness 
of death, when the “infant suckles at its mother’s breast,’” when 
man, the child of dust, returns to the bosom of mother earth.’5 
Thus, too, the Ark symbolizes the accessibility of the Torah to 
the average human intelligence; the Cherubim denote the Written 
Law and ‘the Oral Law; the Table speaks of the ample provision 
‘in the Torah for all our spiritual needs; the seven-branched 
Menorah indicates that the seven sciences are fully incorporated 
in the Torah; the Altars point to the need of overcoming, of 
consuming as by fire, the material desires and ambitions which 
are the most formidable obstacles to the proper fulfilment of the 
Torah; the Laver represents the power of the Torah to cleanse 
vand purify the mind'so as to enable it to become a fit abode for 
divine truth.7° But, despite his native predisposition for such 
interpretation, Figo exercises much moderation and self-restraint 
in its use, resorting to it only when the ‘simpler, more literal, 
though equally homiletical, interpretation fails to adjust satis- 
factorily the textual difficulties or to impart in adequate measure 
an insight into the spirit of the text. In the main, viewing his 
homiletical work as a whole, we may say that the repeated 
professions of his fondness for the wwp, which he feels constrained 
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to make whenever some exigency demands a deviation from his 
usual style and method,77 are more genuine, because attested to 
by actual practice, than the expressions of a similar character we 
meet with so frequently in the works of our early preachers. 

It was this mastery in the art of homiletical exegesis that 
enabled him to draw the great bulk of his illustrative material 
from purely Jewish sources. Scriptural verses and Haggadic 
passages, aptly chosen and skilfully interpreted, very often 
served to confirm the truth of his message, to demonstrate the 
cogency of his reasoning. At times, too, the works of such Medieval 
thinkers and commentators as Maimonides, Nahmanides, Bahya, 
Abravanel, and others,7’ furnished him with many an analogous 
idea or a fresh point of view. Not infrequently, however, he 
derived his illustrations from the popular sciences, especially 
medicine, and from the simple facts and phenomena of nature. 
Sin, for example, he finds to bear striking resemblance to bodily 
ailment. What sickness is to the body, sin is to the soul. We know 
that as long as the normal heat of the body receives no increment 
from any external source, the preservation of one’s health is a 
comparatively easy matter. It is only when some foreign sub- 
stance enters the blood, which raises its temperature, that 
sickness ensues. Similarly, the spiritual part of man, when in a 
state of normality, is naturally dowered with a mysterious but 
none the less real power that impels it to heed the wiser admoni- 
tions of a saner judgment, to live in perfect obedience to the 
divine behests. But when some foreign heat, such as emanates 
from violent passion or mental aberration, gains entrance into the 
soul, overpowering the natural fervor for spiritual integrity and 
harmony, then sickness, enervating and ravaging sickness, pros- 
trates the soul.7? Again, the preacher is the physician of the 
spirit. He who would undertake to prescribe a remedy for some 
physical malady must first make a thorough diagnosis of the 
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case. He must carefully observe the symptoms, must endeavor 
to locate the source of the trouble, must determine the extent 
to which the disease has taken root in the constitution of the 
patient and the probable duration of its course, before he can 
hope to prescribe the medicine that may effect a speedy and 
complete cure. Now, the preacher, when confronted by so much 
spiritual sickness, dare not do less for his patients.®° Or, to 
illustrate the thought that it is God’s will that we dedicate our 
possessions to His service, and that the more of our knowledge or 
financial means we dispense to those in need of it the more will 
our own stores increase, he cites as perfect analogy the mother 
who gives suck to her babe. The milk in the mother’s breast will 
increase with the demand made by her offspring. The more she 
gives, the more she has to give.** Again, the love of freedom is 
deeply rooted in our nature. Nothing so irks us as subjection, 
and nothing so elates us as liberty. All animate creation shares 
this instinct. Do not birds sing their most joyous songs when 
free to soar heavenward? And do they not moan pitifully when 
held captive in a cage?* Or, to disclose the true forcefulness of 
the divine utterance: ‘‘I remember for thee the affection of thy 
youth, the love of thine espousals; how thou wentest after me in 
the wilderness, in a land that was not sown,’’®3 he dwells on the 
difference in attitude between the bride and the long espoused 
wife. The latter will cheerfully accompany her husband in his 
sundry migrations, heedless of the discomforts and hardships 
which these may entail. Not so the recent bride. The joy of life 
still courses in her veins. She craves unalloyed pleasure, song, 
luxury, exhilaration. When she goes forth with her beloved, it 
is to stroll in the parks and gardens of the city. Israel, however, 
when yet only a bride, manifested the spirit of the long tried and 
devoted spouse.** Again, speaking of the grave responsibility 
resting upon us as human beings to guard our tongues from evil, 
he conjures up a picture of an impoverished member of the 
nobility who yet stands in great favor with the king. In fact, the 
king esteems him so highly as to wish to honor him above all 
80 Ser. 10, p. 14b. 8 Ser. 4, p. 6c. 
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other courtiers. And so he invests him with a richly-ornamented 
sword, to be worn by no one but himself, and to be unsheathed 
only in the king’s service. In the course of time, however, this 
favorite of the king becomes so ungrateful as to venture to lift 
this very sword against the king. How contemptible such an 
act must appear in the eyes of all men, and how difficult it is 
to devise a punishment that would fit such a crime! Is not the 
tongue the badge of man’s chief distinction in the world, granted 
to him by God as a token of His love; and for man to use it for 
aught else but for His honor and glory, is it not to be ungrateful 
for the blessed privilege bestowed on him?’ 

In the Conclusion, the usual method Figo employs is to 
recapitulate the main ideas of the sermon in such a manner as to 
indicate the relation they bear to the Biblical text. At times, he 
terminates the discourse with a brief but fervent prayer.*° More 
often, the appeal which ordinarily runs through the body of the 
sermon as a continuous application, is placed at the very end, 
thus marking the conclusion as well as the culmination of the 
message. In most instances, the appeal is compact in form, direct 
and simple in manner, and hopeful in tone. “And now, my 
brothers and friends,’ he opens one of his characteristic appeals, 
‘Jook unto Abraham your father and be like him. Rise up to 
meet the needs of your time. Those of you who are learned should | 
teach others; the strong should come to the rescue of the weak; 
the rich should use their means to relieve the destitution and 
distress of the poor.”’*7 ‘‘Come, then, friends,’’ he phrases his 
appeal on another occasion, ‘“‘let us feel ashamed of our conduct 
and return to God who will surely heal us. Let us resolve to 
abandon all dishonest dealings, and to return to the rightful 
owner what we have dishonestly acquired.’’®* “‘And now, young 
men,” to cite one more example, “let me say this to each one 
of you: Direct your attention to the selection of a course of 
conduct that will crown your life with happiness. Dedicate your 
youth to higher purposes, and your latter days will be exalted. 
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May you, together with all Israel, be inscribed unto life. Our 
strength we derive from God, we who have clung to Him from 
the early days of our youth.’’®9 


Ill 


While preachers, generally speaking, seldom originate new ideas 
or found new systems of thought, no true preacher who registers 
in his sermons an authentic reaction to the life and thought, the 
motives and experiences, of a given generation, can fail to embody 
in his work a definite and systematic philosophy of life. What he 
believes and thinks and feels, as well as what he wishes to see 
accomplished, of which the sermons are clear records, form, in 
their totality, when properly organized, a distinct and complete 
outlook upon the world and man’s place and function in it. 

This is especially true of a preacher like Azariah Figo, who, 
though master of the homily in its literary and inspirational 
aspects, never rested content with the excellence of his own 
performance or ever lost sight of the fact that conviction must 
precede moral conduct, and intellectual assent pious counsel. 
For much as he valued sound homiletical principle and the 
fervid, effective exhortation, he eagerly sought to implant in his 
followers the habit of thought, that they might be grounded in 
doctrines which reason could not overthrow and espouse ideals 
of which sober judgment could not but approve. He aimed to 
instruct as well as to admonish, to enlighten as well as to edify. 
In his sermons, we shall therefore find a consistent, if not a 
continuous, exposition of what he believes Judaism to be and 
what demands it makes of its adherents; what the spiritual ideals 
of Israel seek to accomplish in the world and what part the Jew 
is to play in the weaving of life’s newer pattern. 

To Figo, as to all the great leaders in Jewish thought, the 
belief in the existence of the one God and the supremacy of His 
will, is central in the teachings of Judaism and indispensable to 
any comprehensive view of man’s life and destiny on earth. This 
is the foundation on which Judaism has built its vast super- 
structure, and this constitutes its chief distinction among the 
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religions of the world. Christianity, in proclaiming the man-God, 
vitiates the purity of the God idea. Mohammedanism, while 
professing a belief in the unity of God, exalts its false prophet to 
an absurd degree, and thus discredits the sanity of its doctrines.%° 
Judaism alone affirms the absolute oneness of God and stresses 
the spiritual nature of His being and the sovereign power of His 
will. Natural phenomena, the fixed laws of nature, do not invali- 
date the belief in individual Providence. God rules by natural 
law, to be sure, but He will reverse the natural order whenever 
His justice demands such an alteration. The pagan nations, led 
astray by philosophical theories, may repeat the assertion that, 
having created the world and established its laws of operation, 
God lets it run its course without change or interference. But 
Judaism insists that God has not abandoned the world to the 
mercy of mechanical forces, that He ceaselessly exercises His 
power over it, guiding and controlling it and, when necessary, 
changing it.%* Not even the will of God is fixed and unchanging. 
Let infidels deny the efficacy of prayer, the potency of repentance, . 
blinded as they are by the false assumption that God’s will is 
adamantine and unyielding. We cling to the faith that ours is 
not a capricious God, that He wills only what is reasonable and 
just, and that in His dealings with man His will is largely deter- 
mined by man’s conduct. The function of prayer and repentance, 
therefore, is not to change God’s will but our own disposition. 
We mean to change our conduct, upheld by the assurance that 
no arbitrary spirit will dominate His judgments.” 

God is ever present and active in the world. When fire 
consumes our homes, when young men fall by the sword, when 
thunder storms work havoc in our midst, it boots us little to 
ascribe these tragic occurrences to the cruel accidents of nature. 
We act more wisely and in greater harmony with truth and reality 
when we view these extraordinary disturbances as the clear 
manifestations of divine displeasure and proceed to repent of our 
sins and make amends for the wrongs we have inflicted on 
others.°3 Natural philosophy busies itself with effects, endeavoring 
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to trace them back to a variety of causes; Judaism begins with 
the primary cause, God, and refers all effects to His will.°* Hence, 
proper conduct, which is advocated by non-Jewish thinkers as 
well, will not by itself produce perfection of spirit, unless it be 
the expression of a ready submission to the will of God, unless, 
in so acting, we subject our wills to God’s will and do not merely 
follow the promptings of our own reason.% We pray with the 
Psalmist: ‘Teach me to do Thy will, for Thou art my God,’® 
and for no other reason whatsoever.9?7 And when we refrain from 
evil it is not because our own wisdom dictates such conduct but 
because God abhors evil and we cannot but do His bidding. 
Even as the obedient and docile patient, we take the medicine 
prescribed for us by the great Physician, undisturbed as to 
whether we can assign a reason for such prescription or not.% 
Ours the duty to live the religious life, in all things, in matters 
that appeal to the understanding as well as in things that baffle it, 
out of a pure sense of submission to the will of God.9% 

But what is God’s will? How shall we learn to know it? We 
believe that God who brought the world into being without an 
effort made His voice heard to our fathers when they stood at 
Sinai and on other memorable occasions. The revelation from 
Sinai, witnessed by our forbears and attended by many a won- 
drous manifestation, established the Torah on a sure and lasting 
foundation. Doctrines that have their origin in human reason 
are always in danger of collapse, for the reason is weak and 
uncertain. Experience alone can buttress truth permanently.'°° 
And the interpretation of the truths so revealed was not left to 
the puny mind of man; it was conveyed by God himself to the 
physical senses, the sense of sight and the sense of hearing. 
Hence, the traditions transmitted to us we can trace back to 
God.*** We have but one Torah; the written law and the oral 
law are equally important and sacred because equally divine in 
origin.’ Both enunciate, clearly and imperiously, the will of God. 
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To act in conformity with the teachings of the Torah is to make 
the will of God supreme in our lives. 

Judaism thus rests on the Torah, the direct revelation of God’s 
will to man. This Torah, dealing with all the things that pertain 
to man’s spiritual life on earth, is all-comprehensive, self-evident, 
and self-sufficient. The student of the Torah need not resort to 
other sources of knowledge, either for a fuller understanding of 
the revealed truth or for a fresh accession of necessary facts.t% 
Frankly, we have no interest in theoretical science; we can 
dispense with Euclid’s Geometry and Ptolemy’s Almagest. Our 
sole interest is in the things of the spirit. To be able to compre- 
hend spiritual facts, no preliminary, extraneous studies are 
required. To be sure, the student of medicine must acquire a 
knowledge of natural philosophy, which in turn must be preceded 
by a mastery of the rules of logic. But the Torah needs no outside 
help, no background of proficiency in the rudiments of foreign 
branches of knowledge. Spiritual truth is accessible to all men.?% 

Is there no room for reason in religion? Of course, there is. 
In fact, Judaism imposes on us the obligation to search for the 
evidences of God’s existence, confident that by seeking we shall 
find Him. Only the wicked would ban free investigation.’° The 
truly religious man will never be satisfied with the proofs at hand. 
He will reach out for new disclosures of His presence; and in this 
perpetual search he will find his highest and purest happiness.?°7 
But, as regards the fulfilment of God’s will, the faithful observance 
of His laws must precede any rational investigation; practice 
must pave the way for intelligent research.7°® We do not share 
the conviction, put forth by the wise men of other nations, that 
happiness and perfection depend on right opinions and correct 
attitudes. We may err in our judgments, and we may be unjust 
in our attitudes, our own impressions to the contrary nowith- 
standing.?°? Nor will we permit ourselves to be led astray by the 
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- fallacious doctrine that it is not the method but the motive, not 
the deed but the intention, that really counts. This has ever been 
the cry of the spiritually indolent. We know that unless we 
translate our fine intentions into sturdy deeds, the pious wishes 
and unexpressed yearnings of our hearts soon evaporate and 
disappear.'*® There is only one way of aspiring to God, and that 
is by doing His will. Knowledge cannot be substituted for action; 
and to know God’s ways without obeying His divine commands, 
will open no avenue of approach for God to reach us.™ If it be 
true that the ordinances of the Torah are too numerous, placing 
a burden on the average man almost too heavy to bear, it is 
equally true that we are not obligated to perform all of them 
with meticulous care when difficulties and obstacles intervene. 
To observe even but one of the many injunctions of the Torah 
with immaculate exactitude is to attain to a high degree of 
righteousness.1%7 

Belief may be arrived at by the efforts of reason; the com- 
mands of revealed legislation must be carried out even when not 
supported by reason. In matters of faith, our reason should 
determine our adherence; in matters of practical conduct, 
implicit obedience should be the rule.t3 The Torah rests on three 
mighty pillars: Reason, Revelation, Experience. It testifies to 
God’s providence in three ways: by revelation, by experience, by 
reason. To possess perfect understanding, we must utilize and 
strengthen all three.™ 

The chief superiority of Israel over the nations of the earth 
lies just in this: that he was found worthy to be the recipient 
of the divine law of life."5 The chief source of Israel’s strength 
lies just in this: that he has learned to look for help not to nature 
but to nature’s God.*® Hence, unlike the other nations who, when 
they swerve from the right path, receive punishment only on 
account of the evil nature of the act, their own character and 
condition playing no part in the judgment, when Israel commits 
a transgression, it is not the sinful act alone, but the quality of 
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the agent as well, that clamors for retribution. Being what he is, 
privileged as he has been, he must be held to greater accountabil- 
ity.“7 The Jew, therefore, who spurns any one part of God’s law 
because his reason fails to approve its validity, wilfully excludes 
himself from the larger body of Israel, which is held together by 
the power of traditional law."* Our confession of faith: Hear, O 
Israel, the Lord our God, the Lord is One, epitomizes for us the 
whole range of Jewish belief and Jewish obligation. ‘Hear, O 
Israel,’’ proclaims our acceptance of God’s law and the recogni- 
tion of our duty to hearken to His commandments; ‘“‘the Lord 
our God,”’ affirms our faith in individual providence; ‘‘the Lord 
is One,”’ reiterates our belief in the absolute oneness of God. 
Thus, Torah, Providence, Unity constitute the substance of our 
faith and the goal of our strivings."° And, indeed, the integrity 
and spiritual happiness of Israel must ever depend on the open 
recognition that no experience is the accidental outcome of 
nature but the deliberate act of an ever watchful Providence. As 
long as this conviction is deeply rooted in Israel’s heart, he will 
prosper in all his undertakings. When he falters in this his 
fundamental belief, and chooses to attribute to nature what rests 
only with God, he will be caught in the snare of the dangerous 
doctrine of determinism, from which there can be no escape 
and in which happiness never dwells.”° 

Israel has preserved and offers the world today a conception 
of spiritual culture which for its democratic basis and principle 
is equaled by no other in the realm of human thought. Other 
nations, who regard culture as the wisdom that proceeds from 
investigation and philosophic reasoning, tend to create and exalt 
an aristocracy of the intellect; Israel, in defining wisdom to 
consist in the perfect submission to the will of God as it stands 
revealed in the divine law, thus making the cultivation of the 
spirit open to all men, endeavors to build up instead a true 
democracy of the spirit.”* Of course, Israel is greatly hampered 
in his spiritual task by the absence of a cultural autonomy. It is 
no easy matter for a Jew to remain steadfast in his faith in the 
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lands of his dispersion. What with the coercive measures em- 
ployed against him in all lands, and what with the terrible fate 
he is made to suffer for his loyalty to Jewish practice and belief 
in some lands, he finds himself everywhere in perpetual emotional 
distress.’ It is not to be presumed though that these agonizing 
experiences serve no beneficent end. Even as the human soul 
grows and develops and attains unto greater perfection by the 
very life of struggle into which it is born, so is Israel’s spirit 
purified and strengthened by contact with the world, its follies 
and temptations and cruel hardships.*3 None the less, it is true 
that his spiritual progress is considerably retarded by these 
unfavorable circumstances. But we have not abandoned the hope 
of ultimate redemption. We still look forward to the time when 
the evil purposes of our enemies will be frustrated, when the 
yoke of political enslavement will be removed, when complete 
spiritual emancipation will be achieved. When that time comes, 
as come it must, we shall serve our God unmolested and un- 
hindered. Then God’s power will be vindicated, and His name 
sanctified, throughout the world.™4 

Our opponents (the Christians) fondly believe that Israel 
is no longer destined to experience an earthly redemption; and to 
justify their contention they have to resort to some very curious 
assumptions. Faced as they are by numerous unfulfilled prophecies 
concerning the future of Israel, they try to solve the difficulty by 
putting forth the claim that in these prophecies Israel stands not 
for the descendants of the Patriarchs but for that small coterie 
of the faithful who, like Israel of old, proclaim and exalt the 
righteous life. Moreover, they further contend, these prophecies 
must be understood in a figurative and symbolic sense; the 
rebuilding of the Temple, for instance, denoting the heavenly 
Tabernacle. It is interesting to note, though, that while they are 
eager to appropriate the prophecies of good for the larger Israel, 
they are quite willing to surrender ungrudgingly all the prophecies 
of evil to the original bearer of that name. However, these 
preposterous claims need not much perturb us. They refute 
themselves. Surely, the prophetic utterance that God will never 
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cast off all the seed of Israel?5 could refer to no one but the direct 
offspring of those who stood at the foot of Mount Sinai.26 Nor 
do we find anywheres the slightest intimation that the words of 
our ancient prophets are to be interpreted figuratively. To the 
contrary, when the prophet says: ‘“‘And the Lord answered me 
and said, ‘Write the vision, and make it plain upon tables, that 
a man may read it swiftly,’’’7 we get the distinct impression 
that the prophets studiously avoided the use of mysterious and 
mystifying language.”* The fact is that in the days to come, as 
our prophets assure us, Israel will experience a complete earthly 
redemption; that the long duration of our exile proves only our 
imperfect understanding of God’s plan and purpose; and that the 
seed of Israel will endure to eternity, even as God’s power 
extends to eternity.?9 

But the position of privilege in the realm of the spirit entails 
responsibilities corresponding thereto. The Jew, therefore, is 
called upon to abandon the pursuit after material things and to 
store up treasures that cannot be taken away from him, those 
spiritual treasures which enrich one’s personality and truly 
satisfy.%3° If material wealth be his portion. he should remember 
that such possessions are never ends in themselves, but the means 
to a higher end. Money can be made to do God’s work in the 
world, when spent to advance causes that are worthy and 
permanent."' Above all, the rich man must never forget that all 
riches belong to God; that the poor are God’s agents, His mes- 
sengers and collectors; and that to give of our means to those who 
suffer want is to dispense only what is God’s.* To use his ad- 
vantages aright, the man of wealth should regard himself as a 
trustee appointed by God and charged with the task of helping 
the poor and relieving the distressed.%3 In fact, whatever a 
man’s possessions, material, intellectual, spiritual, he fails to reap 
the full benefit from these gifts unless he acts in the capacity of 
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trustee whose function it is to enrich other lives. Surely, the 
individual cannot hope to achieve perfection in his own life and 
character, if in the process he neglects to help others attain unto 
the same perfection of spirit.154 

Wealth may add meaning to life, provided we use it for 
unselfish purposes. Power may prove very beneficial if it leads 
to self-conquest, the essence and highest achievement of all 
power. Intellectual accomplishments may be eminently worth 
while if they do not stifle the nobler impulses of the soul, if they 
do not deter us from living our lives in harmony with the divine 
will.%3s For, after all, what is man’s advantage over other crea- 
tures, in all his labors? Is it not to play the role of the sun, to do 
for mankind what the sun seems always bent upon doing, namely, 
to win all sentient beings to a fuller realization of God’s presence 
in the world?:6 

But to labor willingly and cheerfully for the happiness and 
perfection of others, as well as for our own, two things are 
essential. First of all, humility, genuine lowliness of spirit, must 
permeate our lives and control our conduct. For all possible 
perfection flows from this virtue. It is the only key that opens the 
gates to the life of the spirit. It is the sole cure for the diverse 
ailments of the soul.%7 Pride is the source of all the evils that 
infest our life. It is to maintain and fortify our self-pride that we 
often ignore the clearest mandates of the ethical life.38 Moses 
became a true man (avy wm), a masterly personality, because he 
revered the greatness, and stood in awe of the potentialities of 
other human souls; because he was humble.*9 Verily humility is a 
precious garment, the robe of royalty, the crowning glory of the 
virtuous life."4° 

But in addition to humility we must have hope and faith and 
vision. The chief distinction of our humanity is its unlimited 
capacity for spiritual growth. For the human personality is 
dynamic, not static. Man does not come into the world in a state 
of perfection. He is never finished or unchanging. He is subject 
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to improvement, to sanctification. He ever renews his strength, 
and mounts upward like the eagle, soaring ever higher and higher 
to a fuller and larger life.t4* And in this life of aspiration we should 
aim at the highest, and lift our gaze unto the highest for the 
fulfillment of our desires. All our ambitions and strivings should 
bear the stamp of the divine, should partake of the character of 
the service of God; and for their complete realization we should 
depend on no one but God.*4? 


IV 


The high regard in which the y"ba has been held by Jewish 
preachers for these many generations receives thus its chief 
justification from the important position the work occupies in the 
development of the Jewish sermon. Structurally, it marks a 
notable advance in the direction of greater unity of thought and 
simplicity of expression. Homiletically, it reveals, in its exegesis, 
a surer and more penetrating insight into the text-material and a 
more consummate skill in its use. In its essential aims and ten- 
dencies, it affords a clearer comprehension of the principal 
function and purpose of the sermon, and a more steady deter- 
mination to move toward a previsioned goal, as well as a renewed 
emphasis on the social character of the religious ideal, making 
the elevation and refinement of the individual spirit find their 
clearest expression in harmonious relations with the social group. 
If in his style and methods of composition Figo reflected the 
influence of his literary milieu, in his exegesis he often matched 
the best models of the early Haggadah, and in his message he 
rose on many an occasion to the social vision and the spiritual 
intensity of the ancient prophets. 
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THE LETTERS OF 
RABBI MAHALALEL HALELUJAH OF ANCONA 


A CHAPTER OF THE CULTURAL HISTORY OF ITALIAN JEWRY 
IN THE SEVENTEENTH CENTURY 


By SIMON BERNSTEIN, New York 


HE field of Jewish literature has been enriched in recent 

years by a considerable number of collections of ‘‘letters’’ or 
Diaries that are of exceeding value to the students of the history 
and the cultural development of the Jews of Italy. Collections 
of this sort, aside from the various works in this field published 
by Steinschneider, Berliner and Kaufmann, were ‘‘The Writings 
of Leon de Modena,” by Blau* and the valuable documents 
published by Alexander Marx?, Umberto Cassuto,?» and Cecil 
Roth. It should now be possible to add to this aggregation 
of literary material the collection of ‘‘Letters’’ of the Italian 
rabbi and poet Mahalalel Halelujah of Civita Nova that is 
herewith presented. 

The material under consideration is preserved in manuscript 
in the library of the Jewish Theological Seminary of America, in 
two copies, both evidently autographs and numbered respectively 

$11 and D194.4 The first of these two MSS. is the older of the 
two, and many corrections, erasures and changes in this text 
have been introduced in amended or changed form in the second 
copy. Some of the letters that are included in the first collection 
have been entirely omitted from the second, and for that reason 
we are making use of the first text in this paper. The manuscript 


tLeo de Modena's Briefe und Schriftstiicke, Budapest, 1905-6. 

2 Alexander Marx, Glimpses of the life of an Italian Rabbi of the sixteenth 
century, HUCA, volume I, p. 605. 2b Cf. footnote 4 to letter XX XI. 

3 Cecil Roth, The Memoirs of a Siennese Jew, HUCA, volume V, p. 353. 

4 A third copy of his MS. is registered in the collection of the Baron David 
Guenzburg (Cod. 247). The existence of this MS. was first mentioned by 
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is entitled ‘“Sepher Halelujah’’, 745m 1»ps (the author invariably 
spells his name without a ‘‘Waw’’), and contains besides its sixty- 
five letters® some prayers conceived in the Cabbalistic spirit, as 
well as also some poems and liturgical pieces, one of which will 
be quoted below. At some future occasion we shall return to these 
poems and liturgical compositions, and will treat now only of the 
letters contained in the collection. 

The letters, or ‘‘writings’’ (a’an>) as the author terms them, 
are addressed to various individuals, friends and relatives of the 
writer as well as to communities, written either in his own name 
or simply “‘in behalf of officials of the community” of Ancona. 
A small number of these letters deal however with the personal 
or family interests of the writer. Most of the letters are devoted 
to matters of public and communal concern. When dealing with 
important matters the author cites also the letters addressed to 
him by his correspondents to which his own serve as a reply. 
In a certain sense we are dealing here with some kind of ‘‘Selected 
Writings,” as duly becomes evident to us from the affirmation 
of the author himself that he is not mainly concerned here with 
the preservation of important literary material for the future 
historian, but rather to prepare exemplary letters for those study- 
ing Hebrew composition and anxious to make use of “‘a pure 
and mellow style.’’? Such indeed is his avowal in the preface, in 
which he says as follows: “In this book, small in quantity and 
rich in content, I sought to find valuable things and to open the 

5 The title-page carries the following description of the contents of the 
MSS. :a=m yr a5v5 yt 3501 pra indan dip yrowa ‘A moar Soon john awd 
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2") mbipw Ayano nD APM OAD MVAay v1 AYaw AYay Onn ond mysw ontnn 
32> ona payor by spr now myn nx pds and ow Avom myn nna 
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6 The total number of letters amounts, however, to 70. In addition to the 
65, there are 2 letters contained in the first copy only and omitted from the 
second copy, and three more letters written on the inside cover of the first MS. 

7A number of such Sample Letter-Writers in Italian-Hebrew literature 
of that period are mentioned by Blau, ibid. p. 3. According to Blau, however, 
there is no historic significance attached to the letter collections mentioned 
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gates of righteousness by which to teach knowledge to man, to 
give the fools wisdom, to teach their tongues to speak clearly in 
a diction that is pure and pleasant, both to God in prayer and 
supplication and in their writing to their fellow-man.”’ But 
Halelujah sought to combine the good with the useful. He did 
not compose any special sample letters for the purpose, as vari- 
ous authors have done before and since his day, but placed before 
his readers the very letters written by him to various people on 
sundry occasions, in which letters there is much of public and 
historic interest, proving that even in such matters it is entirely 
possible to employ a good and pure style based on Biblical and 
Talmudic diction. We are to infer, of course, that at the same 
time the author intended also to place on record for future genera- 
tions many important events in the communal life of his city, 
events in which he was an active participant and effectively in 
one form or another. 

There is no available biographical data about the author 
outside of those facts or hypotheses that one is able to gather 
either from this or others of his works that repose in the manu- 
script collection of the Jewish Theological Seminary. The first 
one to mention him was Azulai, who notes in his Shem Hagedolim, 
the following: ““Kodesh Hillulim by Mahalalel Halelujah, rabbi in 
the city of Ancona, of the year 1660, and it is a simple commen- 
tary to the Pentateuch, which I saw in manuscript. He also 
composed a book named Halel Gamur, containing sixty-eight 
legal decisions. He is also the author of Sepher Halelujah, of 
poems and riddles and so forth.’’® He is also mentioned in the 
volume of Responsa entitled Mayim Rabim, part 4, paragraph 9, 
in connection with the quarrel (npibm) between himself and the 
poet Immanuel Frances in 1674 with regard to the rights and uses 
of communal institutions (Hekdeshot).2 It was probably from 


8 The two works obibn wtp and 1101 bn are mentioned by Halelujah 
himself in his preface to his Sefer: ~ixb svxind vx29a" enn yn bxd nddanw JD 
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nyt oxi. 

9 This litigation over the NWP] ensued out of the bequest made by R. 
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these sources that Neppi drew the information that he gives 
us about Halelujah in his >’x1, pp. 233'° and 145. Neppi adds 
also that ‘‘He‘has in his possession a manuscript decision of 
this rabbi declaring unfit for use a Sepher Torah to the outer 
side of which have been pasted thin sheets (of parchment),” a 
decision as a result of which a quarrel broke out between himself 
and R. Joseph Fermo of Ancona, necessitating the submission of 
the matter to the rabbis of Ferrara for a final adjudication." The 
“Writings”? published here (I, II) throw a clear light on this 
important quarrel, and add much interesting information about 
the details of this occurrence, which again enables us to form a 
clear opinion of the social and religious standing of the Italian 
Jews in the period under consideration. 

In very few of his letters does the author trouble himself to 
note down the day, month or year in which it was written. This 
omission may be explainable on the ground that the author was 
not concerned exclusively with the historic value of the recorded 
event, but also and mainly, with its usefulness as an example to 
would-be writers, and the value of such material is not enhanced 
in any way by the addition of dates. It should also be noted that 
it was the prevalent practice among many of the Italian rabbis 
of the period not to be at all particular in noting down the date 
in all such documents. In only a few instances are the dates 
preserved, which make it possible for us to approximate more or 
less correctly the exact time when certain important events in 
the life of the author took place. Letter V, for example, furnishes 
us with a memorandum that he wrote down “when he heard that 
the City of Mantua had been conquered by the Germans, and its 
Jews suffered much persecution on the 9th day of Ab, year 5389 


tions of the community. His heirs disputed the will and brought the matter 
for judgment before the Rabbis, while the community was strongly opposed 
to any change, demanding the strict fulfilment of the bequest. As counsel for 
the family appeared R. Mahalalel Halelujah, while the interests of the com- 
munity were represented by the poet R. Immanuel Francis. The latter had 
the full moral support of Rabbi Joseph Fermo of Ancona, v. Metek Sefataim 
ed. Brody, pp. 6, 78. 

%0 Neppi mentions our MS. under the name Sefer Mahalalel, obviously 
confusing the book with the first name of the author. 

1 vy, Neppi-Ghirondi, p. 145. 
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(1629). It is to be assumed that at the time he made this note 
he was at least twenty, or perhaps twenty-five years of age, and 
that therefore he was born in the early years of the seventeenth 
century. From the above mentioned quarrel over the Hekdeshot*3 
we learn that in the year 1674 he was active as a Dayan in his 
community, making it certain therefore that he did not die before 
the year 1675, from which we gather that he surely must have 
attained to the age of seventy, and perhaps more. We have suffi- 
cient reason for assuming that he attained to even a greater age 
than that, as would appear from the poem that he composed 
about 1666 in honor of Shabbetai Zebi and Nathan Ghazati,™ 
almost eight years before the above-mentioned quarrel, where he 
says that “‘he no longer enjoyed the light of his eyes,’’ an evident 
hint of extreme old age. In fact, de Rossi in bringing the name 
Halelujah in his Dizionario, referring exclusively to Azulai’s above 
mentioned note, writes: “‘rabbino d’Ancona in 1680’’—although 
it is difficult to see from what source de Rossi could have derived 
this particular date. It may even be assumed that de Rossi mis- 
understood Azulai’s figure 7’n as being the date mentioned by 
him. He was born in Civita Nova where his father apparently 
spent all his life. He speaks of a brother and also of an uncle, 
Rabbi Isaac Hakohen, brother of his mother of Sinigaglia, and 
his brother-in-law Hayyim. The earliest occurrence in the life of 
the author noted in his book is the above mentioned conquest 
of Mantua, while the latest is the poem written in honor of 
Shabbetai Zebi, these manuscripts covering a period of 40 years, 
from the year 1629 to 1669 approximately. 

From his letters we learn that the author married twice. His 
first wife was the daughter of Rabbi Eliezer Hayyim Nizza,’s the 


2 Hallelujah refers here to the expulsion of the Jews from Mantua by 
Ferdinand II after his conquest of the city. The exiled, about 2000 in number, 
after undergoing many tribulations, received permission to return to the city, 
as related by *38900 o77a8 in his pamphlet niqpm ndan, Venice 1634. 

3 vy. footnote 9. 

%4 The poem was published by me in the S. A. J. Review of November 12, 
1928, and was reprinted from there in the monthly sanyo) nar, volume III, 
9, p. 200. In both editions the poem appeared without the textual variations 
and explanatory footnotes. 

1s Said R. Chaim Eliezer Nizza is not to be confused with another Rabbi 
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well-known author of Damesek Eliezer, father of Isaiah Nizza, 
author of the Derek Yashar,** father of Rabbi Shlomoh Nizza. 
It appears that fortune did not particularly favor him in those 
early days, for a short while after his marriage he informed his 
father-in-law that he had left Ancona and went to sojourn with 
his father in Civita-Nova (XV, XVI). He duly informs him of 
the causes of his removal in guarded and exceedingly polished 
language, but one can see clearly from it all that the sole cause of 
this action was his material struggles. On another occasion, how- 
ever, Mahalalel is much more frank with his father-in-law and 
pours out the sufferings of his heart in his poverty to him. It 
appears that he subsequently left his place of abode, most likely 
Civita Nova for Sinigaglia seeking to become there a ‘‘teacher 
of the young,’’"? but that he was disappointed also in this quest 
and therefore turned to his father-in-law living at the time at 
Lugo, with the request to “‘find rest and halting place for him in 
that town” (XVII). He explains the cause of his circumstances 
by the fact that the economic conditions of the community of 
Sinigaglia were exceedingly difficult, all its members being poverty 
stricken and without means, added to which there also appar- 
ently were some spiritual and intellectual conditions that made 
life unpleasant for him in that town. He was prepared, as he 
expressed it, ‘‘to skin a carcass in public’ if only he could be 
saved from his terrible sufferings. But it appears that his hope 
was doomed to disappointment, because we fail to find any change 
in his place of residence before his acceptance of the rabbinate 
of Ancona. It is while there that we find him in active corre- 
spondence with the family of his father-in-law, from which letters 
we learn that the latter had died in the meanwhile (XV—XXI). 
About 1642 Mahalalel married his second wife, the daughter 
of Padua of the same name around whom a quarrel was waged between the 
various factions of the community (Blau, ibid. p. 173). 

© Mentioned in Davidson’s vypm paywn axix, volume I, p. XXXII. 

7 Being an instructor to pupils does not necessarily preclude any inten- 
tion on his part of occupying a position as Rabbi in the community. In numer- 
ous communities of Italy it was obligatory for the Rabbi to devote part of 
his time to the teaching of Talmud to pupils. In several instances the question 


of this obligation was the subject of controversy among the Rabinnical authori- 
ties, cf. Marx, HUCA, ibid. 613, footnote 23. 
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of R. David Ginattavo of Rome (XXIV-—XXvV), after the much 
lamented death of his first wife in whose memory he published 
the letters of mourning and condolence written and received 
by him at the time of her death. 

With regard to the year in which Mahalalel was appointed 
to the rabbinate of Ancona it is to be assumed that it happened 
shortly after the year 1640.78 We arrive at this conclusion from 
the letter of a certain teacher, who sent him a poem with the 
remark that ‘“‘I composed this poem in honor of a wedding and 
sent it to Modena to the scholar Leon de Modena, and it pleased 
him greatly.’’ Leon de Modena died in 1648 and from the letters 
exchanged between them it becomes clear that Mahalalel already 
had been settled in the rabbinate then for some time. He stayed 
in this position as it seems for the rest of his days, well over 30 
years, a period of years surprisingly long for both the rabbi and 
the community, R. Mahalalel having been not by any means 
one to give way in his opinions before others without a struggle, 
himself admitting to the fact that he was ‘‘as vengeful and 
as much a bearer of a grudge as a serpent”? (X XVI). He would 
not flatter the wealthy of the community and would admonish 
them publicly on occasion. ‘To a certain rich man, one of the 
leaders of the community, who had promised in his presence on 
his wedding day half a ducat to a poor man and then failed to 
give it,’ he sent an urgent order to fulfill his promise. When he 
had once arrived at a decision he would remain steadfast, un- 
moved even by the opinion of the greatest rabbis officiating in 
the most celebrated communities. 

We have already noted that on two separate occasions quarrels 
broke out between Mahalalel Halelujah and Joseph Fermo, an- 
other of the rabbis of Ancona. The first of these quarrels arose 
over the above-mentioned scroll which R. Mahalalel declared 
unfit and Fermo declared fit. As it appears from the letters, this 
occurred in the year 5423 (1663), while the second quarrel over 
the Hekdeshot occurred in 1674. As regards this latter quarrel, 
quoted also by Neppi, there is even no hint of it in the letters, 

%8 Azulai’s comment that R. Mahalalel was Rabbi in Ancona 4'n niwp is 
not meant to read ‘“‘since that year,” but ‘‘within’’ that year, and his election 
to that post may have taken place several years previously. 
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which may be explained by the great age of the author, which 
caused him at the time to abandon the recording of his letters 
and his memoirs and to devote himself wholly to study. Yet even 
with regard to the cause of the first quarrel, in which according 
to Neppi, his antagonist was R. Joseph Fermo it would appear 
from the letters that this was not at all a quarrel with Fermo, 
because his name is not mentioned at all in them. From “the 
letters’ it would appear rather that this was a quarrel between 
R. Mahalalel and the rabbis of Venice who objected to his decision 
despite the fact that twenty-three other rabbis held the scroll fit. 
The Venetian rabbis professed to find in this action a clear viola- 
tion of the law ‘‘to incline after the majority,” and strenuously 
objected to such conduct. Halelujah was in no hurry to bend 
the knee before them, but at the same time he realized the seri- 
ousness of the situation and did his utmost to calm them. He 
implores them to await his coming to Venice, expressing his 
assurance that ‘‘after meeting him face to face’ and discussing 
the matter they will duly recognize the justice of the decision, 
praying for peace in the meanwhile, and for the quarrels to cease.*? 

The figure of R. Mahalalel as it emerges from his correspon- 
dence impresses us as of a man exceedingly active in the work of 
his community. It is evident that many of the matters that he 
occupied himself with really were outside of his rabbinical duties, 
and that he occupied himself with them out of pure devotion to 
his community. A youth setting out for some strange place, and 
having no friends or relatives to look after him, finds a faithful 
friend in him who supplies him with letters of recommendation 
to a certain resident of that community, asking him to look 
carefully after the youth’s welfare (XXX). A man put in prison 
finds in him a protector and successful pleader (XV). To a schol- 
arly householder who had lost his fortune ‘‘and wandered away 
in search of bread,’’ R. Mehalalel furnishes warm recommenda- 
tions to various leaders of communities, asking them to come to 
his assistance. He addresses strongly written letters to the various 


9 It is noteworthy that this exchange of correspondence was excluded by 
the author from the second copy of his MS, Obviously, this was either done in 
deference to the decision of the Rabbis of Venice, or because by eliminating his 
letters he wished to intimate the cessation of his opposition to their decision. 


[9] RABBI MAHALALEL HALELUJAH OF ANCONA 505 


Jewish communities, imploring them to come to the aid of “a 
poor unfortunate woman who has a marriageable daughter’ and 
is obliged to wander from town to town in order to raise the 
needed dowry for her. But as the woman in question was old 
and feeble and could not travel about, she decided to send forth 
a “messenger faithful to the sender,’’ Judah son of David by 
name, who volunteered to perform this virtuous deed for her, 
and R. Mahalalel testifies that he is an honest man of good family, 
and he therefore gave him a 50-page ledger in which to enter the 
various donors and their donations (XXXI). R. Mahalalel did 
not confine his activities, however, to small and local enterprises, 
but was the spokesman of his people in the fullest sense of the 
term. When his community was threatened by an impending 
unfavorable edict he turned immediately to the leaders of the 
Jewish community of Rome, asking them to ‘‘intervene for us 
to recall the edict of the Duke, great be his glory’”’ (VI, VII). 
One of the letters is addressed to the officials of the Jewish com- 
munity in Rome, while another is addressed to a certain Rabbi 
Izchak Cave whose wisdom and his devotion to his people R. 
Halelujah praises in terms of great esteem and recognition. It 
may be assumed that he was either a leading official of the 
community with whom Halelujah was in personal relationship, 
or that he was a prominent member of the Jewish community in 
Rome who was influential with the authorities. Cave seems to 
have been a close friend of the renowned Rabbi Hezekia Manoah 
Corcos to whom on several occasions he conveyed the regards 
sent through him by R. Halelujah'%. In this manner we find in 
his letters many important bits that throw a clear light on the 
civic, economic and spiritual conditions of the Italian Jewry 
of his day. 

The spiritual image of R. Mahalalel Halelujah as a religious 
teacher and leader emerges clearly from the letters that he 
exchanged with some of the leading men of the age in Italy. 
Beside his father-in-law R. Eliezer Hayyim Nizza, and his son 
Isaiah, and the son of the latter Shlomo, all of them great in the 
knowledge of the law, we find among his friends and intimates 


19a On R. Izchak Cave cf. Hebr. footnote 1 to letter XII. 
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such men as Simhah Luzzatto,?° Rabbi Hezekeiah Manoah Corcos 
of Rome,?* Samuel Meldola and Yechiel Norzi of Mantua,?? Jacob 
ben Moses Halevi of Venice,23 Yedidia Galante** and David 
Sabibi.2> When the quarrel broke out in the Yeshivah of Ancona 
over the question whether it was necessary to redeem the unborn 
first born that had been killed before birth on account of its 
mother’s execution, (F}102w 132) and it became impossible to bring 
about peace between the combatants, R. Mahalalel turned to 
the heads of the Yeshivah of Mantua to decide the matter. 
Ancona was at the time a renowned center of learning, but despite 
this, some youths would travel to Constantinople or Prague for 
study. R. Mahalalel invariably gives them his blessing before their 
departure (XXII, XXIII). They are celebrating the Siyum of 
the tractate Baba Kamma, and there are such fine discourses 
delivered in honor of the event that R. Mahalalel feels moved to 
record his gratitude, and offer a prayer to the Almighty ‘‘to 
attune his ear to hear from these men of wisdom more such words 
of wisdom, these men of wisdom who are the light of the children 
of Israel everywhere”’ (III). Not only the grown ups of the com- 
munity were engaged in the study of the Torah, but also the 

20 The fact that Rabbi Halelujah was in personal relationship with R. 
Simone Simha Luzzato is not only proven by the letter of eulogy he wrote on 
the death of the latter (X XIX), but also confirmed by the discussion with the 
Rabbis of Venice during which R. Halelujah referred to R. Simha as sharing 
his views on this particular subject. 

3t Regarding this great Rabbi v. Neppi-Ghirondi, p. 105, Vogelstein-Riger, 
Geschichte der Juden in Rom, volume II, p. 266; Abraham Berliner, Aus 
Schweren Zeiten, p. 12. Out of the eulogies there became popular the following 
proverb of the Pirke Aboth: mn px (d\p yp .m3o .ApIn Nn") n"yp PR ON. 

2 The signatures of the Rabbis Samuel Meldola and Yechiel Norzi are 
attached to a responsum subscribing themselves as the “‘heads of the maw 
maint’; on the first v. Neppi-Ghirondi, p. 355, and on the second ibid, p. 173. 

23 R. Jacob Ben Moses Halevi is described by Ghirondi (p. 159) as pwsxi 
ms77) Na wa nwyIpaw. He was one of the seven Rabbis assigned to investigate 
the activities of Nathan Ghazati, the confidant of Shabbetai Zebi. He is 
the author of a poem dedicated to R. Azaria Figo, published in the preface 
to the orny> na of the latter wherein he calls himself sanon ann abn yx. 

74 Yedidia Ben Mose Galante is probably a member of the Venetian family 
of the same name prominent for its Rabbis and Talmudic authorities, v. 
Vogelstein-Riger ibid, p. 86. 

2s Cf. Neppi-Ghirondi, p. 83 
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boys and the youths, who formed a circle named ‘‘Shomrim 
Laboker’’ for morning prayer and study. This group ‘‘praise be 
God, is growing greater every day in study and deed,” and R. 
Mahalalel, while bestowing due praise on them, takes advantage 
of the opportunity to refute the evil rumors spread about these 
youths by certain evilly-disposed men who tell us “‘not to put 
any faith in these students who pretend to virtuous deeds before 
their fellow men while they are actually unclean in their practice’ 
(IV). This declaration of his on behalf of the youths surely was 
of considerable benefit to them, backed as it was by the rabbinical 
authority. How great was the benefit accruing from this authority 
we gather from the already-mentioned quarrel between rabbi 
Halelujah and the heads of the Venetian Yeshivah with regard 
to the Sepher Torah declared unfit by the former. This occurred 
in the year 5423 (1663), at the time when Mahalalel already was 
a celebrated rabbi and a man of sixty or over, and yet all these 
did not hinder the Venetian rabbis from coming down on him 
with the greatest possible vehemence and commanding him to 
abjure his own opinion in favor of theirs at once. 

Hard indeed were the material circumstances of the Jews of 
Ancona, particularly so in the first half of the seventeenth century 
or even a bit later, say about 1650. The frequently changing 
government drained the last drops of blood out of their Jewish 
subjects, destroying the economic existence of the traders and 
merchants. ‘‘All lay in wait for blood, blood touched blood”’ (the 
author makes use here of the two-fold meaning of the Hebrew 
word damim, meaning both blood and money). Taxes rose sky 
high, ‘‘aside from the woes that increased every day and every 
hour, each day bringing an increase over the foregoing one (IX). 
And suddenly, there came the edict forbidding the Jews ‘‘to 
either buy or sell any merchandise,’ and the Jews of Ancona, 
the most of whom engaged in trade, suddenly found themselves 
faced with the necessity of becoming village-peddlers, because 
they had nothing to depend on now, and had to wander from 
place to place and from town to town with heavy loads on their 
backs.’ R. Mahalalel thereupon turned to the Jewish Commu- 
nity of Rome, imploring its leaders to use their influence to have 
this edict recalled; and it is a fact that the cancellation of all such 
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- edicts involved a heavy expenditure on the part of the Jews, fre- 
quently resulting in the total impoverishment of the commu- 
nities involved. On a similar occasion a messenger was dispatched 
to Rome to apprise the leaders of that community of the un- 
fortunate facts, this messenger carrying a letter from Mahalalel. 
In addition to all these there came the Chmielnitzky horrors 
of 1648-49 in Poland and the consequent incursion of thousands 
of the refugees into Italy, where they became a charge on the 
already impoverished local communities. There was need for 
redeeming, at an exorbitant price, the captives of Poland and 
other countries that were being brought to Italy, and this work 
of redemption, held so sacred by the Italian Jews, spelt a heavy 
sacrifice to them. They were also called upon to render assistance 
to the Jews remaining in Poland after the slaughter, for which 
purpose, special travelling representatives visited all the Italian 
communities, where they were as a rule cordially received. 

Along with all these occurrences Halelujah transmits to us an 
interesting series of correspondence that is of great historic value 
(VIII, IX). The heads of the Venetian Jewish community ad- 
dressed a letter to the community of Ancona, requesting it to 
participate in raising funds for the redemption of several hundred 
Jewish prisoners held at Malta.?® The Venetians complain that 
they had been informed that the Anconans usually ‘‘advise’”’ the 
Polish representatives to go to Venice, their own contributions 
having been sent there, when as a matter of fact, they weren’t. 
The Anconans were wont to assist liberally in ransoming the 
captives in the past, but haven’t done so of late. They are mis- 
leading these representatives and making the burden all the 
harder for the Venetians, and it was about time that they dis- 
charged their own duties and eased the burden of another respec- 

table community. To this letter Halelujah replied “in the name 
of the officials of the Ancona community’? that they had never 


26 On the redemption of Jewish prisoners in Malta cf. Cecil Roth, Hazofeh, 
Quarterly Review, 1925, issues 3 and 4; S. Assaf, Zion, Tel Aviv, volume II. 
The above two letters were published by the present writer in Hazofeh, v. 13, 
issue 4. 

27 To conduct correspondence in affairs of the community was part of the 
duties of a Rabbi in Italy. Cf. Marx, HUCA, ibid p. 612. 
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told such things to the Polish representatives, and if these do say 
such things, one should remember that these men have trained 
their tongues to utter falsehoods ‘‘for the sake of bread and evil” 
(a delicate play on words here: m¥2b>=nbpbp). The Jews of 
Ancona did help, and are helping these victims right now, but 
owing to the deplorable economic condition of the community, 
the taxes and the levies that consume everything, they are unable 
to participate also in the work of redemption in the present 
instance. There certainly is the ring of sincerity in the foregoing 
letter, and it serves therefore to reveal to us the difficulties in the 
life of the Jews of Ancona at the time. They would never have 
shirked such a virtuous deed as the redemption of captives, par- 
ticularly when it concerned the well-being of hundreds of souls, 
if it had not been for their own deep misery.?® 

Living as they did under such terrible circumstances, we need 
not wonder to find some undesirable elements in the Community 
of Ancona.?? Rabbi Halelujah complains bitterly more than once 
about these evil-doers, feeling it his duty to exhort them to 
abandon their evil ways. Here and there youths take to gambling 
and do other evil things, even some Talmud students being found 
among these evil doers. False witnesses and informers bring 
misfortune to honest men, an unpleasant experience which he 
had in his own family, his uncle Isaac Hakohen being obliged to 
escape from Ancona to Sinigaglia where he suffered imprison- 
ment for a time on account of the enemies that sought his destruc- 
tion (X, XI). Even our author himself did not entirely escape 
this bitter experience, receiving the ‘“‘evil fruit’? from one of 
his acquaintances who “‘became a drawer of interest instead of 
the observer of the Covenant”’ and despoiled him without mercy 
(XXVI). And as far as the moral status obtaining at the time 

28 This must have happened most probably in the years 1650-51. Of a 
later date, of the year 1652, we have a letter by R. Joseph Fermo, published 
by David Kaufmann in RZJ, volume 25, p. 213, corroborating, practically 
in its entirety, the picture drawn by R. Halelujah of the economic conditions 
in the community. 

29 Cf. the reports of Leo de Modena in his 7717” "mn 150 on the deadly attack 
upon his son Zebbulum (in 1622) by a band of Jewish ‘“‘evil-doers.” At the 
time of R. Halelujah, approximately twenty years later, the same conditions 
were obviously still prevailing. 
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in certain ranks of the community, one should pay particular 
heed to the ‘‘seven Verses’? composed by Halelujah and included 
in his book (X XVII, XXVIII). Our poet writes strongly ‘against 
those whose paths are crooked, soiled by seven-fold sins, in the 
sight of the sages and prophets, whoever keeps from them the 
God of mysteries will be compassionate to him.’’3° And they are 
the following: the idlers (the lazy ones), the players (of cards), 
the thieves, the gluttons (and guzzlers), the fornicators, the 
haters (the bearers of hatred and enmity), and the power-seekers 
(those who run after power and oppress their fellow-man). It is 
understood of course that the author devoted his efforts to writing 
of these matters not for any abstract reason, but because these 
evils were every day occurrences in his community, which seems 
to have included both light and shadow in it. Such deplorable 
conditions obtained not only in the moral life of the community 
but to a considerable extent in its religious life as well. R. Maha- 
lalel felt obliged to send away one of his relatives to a strange 
town to pursue his studies because “the status of the Torah is 
poor in our place, neither adding nor diminishing in sanctity.” 
And he adds bitterly: ‘‘The Torah lies in a corner, no one seeking 
it, all of them contenting themselves with the thoughts of the 
stranger, strange thoughts and speculations became their food, 
to turn the Torah to ridicule’’ (to turn it into falsehood). 
Rabbi Mahalalel was a strong adherent of the Cabbala and 
composed a number of prayers in its spirit, which are included 
in the Sefer Halelujah. He also composed several rhymed liturgical 
poems that apparently were intended to be included in the order 
of prayer by him. It is quite possible that they really were in- 
cluded therein, especially in the synagogues that were under the 
influence of the Cabbalists. Among these is one hymn that could 
properly be considered as a historical document of first impor- 


3° ONTIAD OFAN DONO] MIVAay Ayawa ond’ Ovpy OmMINS WR Ooms 7’ 
oan7 ,opnsa jordan son mds) conn oon bx inom on cam jonm oon 
o-aanwom oNipa .oDxion ,o>dm ,orwodm. 

3* It is highly improbable that Halelujah refers here to Ancona or even 
to Sinigaglia. Most probably he means Civitanova. 

32 A poem on the Ikarim was published from this MS. by Alexander Marx 
in JOR v. 9, p. 329. V, also footnote—where Marx also mentions Halelujah’s 
poem on Shabbetai Zebi published below. 
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tance, namely his poem in honor of Shabbetai Zebi and Nathan 
Ghazati. Halelujah, who was an eye-witness to the Shabbetai 
Zebi affair from its beginning to its end, appears in it as an ardent 
believer in this pseudo-Messiah and glorifies him in a style 
scarcely to be equaled among all others of the rabbis who followed 
in the wake of this misleading light.33 From the style and the 
liturgical form of this composition it is apparent that it was 
intended to be used as a hymn in the synagogue, and it is possible 
that it was sung in the chapels (0°99) of the Sabbateans, The 
author was almost 65 years old at the time of the composition 
of this hymn, and perhaps even older, and it is almost impossible 
for us to know whether the extent of his adherence to the sect 
was limited to the composition of the hymn or whether he also 
engaged in active proselytizing on its behalf in his community. 
One may assume also that the belief in Shabbetai Zebi must have 
been quite widespread in the Ancona community, as it is scarcely 
believable that its rabbi would dare to compose and also include 
in his book such a hymn, on a topic of so much contention and 
evil among the Jews, without the previous knowledge that it 
would be acceptable to the greater majority of its members. At 
any rate, there is no effort whatever made by the author to hide 
it from any one. 

This hymn, quite aside from its historic importance, also has 
a psychological interest for us. We have two MSS. copies of this 
poem which differ from one another. The first one contains a long 
introduction full of glorification of Shabbetai Zebi and Nathan 
Ghazati, their names written large in ‘‘Assyrian Script,’ as a 
mark of great sanctity and honor. The words ‘‘Zebi”’ and ‘‘Shab- 
betai’”’ are invariably written out in large ‘‘Assyrian” letters, to 
be distinguished from the rest of the text. But on the margin we 
find a note, added later in the handwriting of the author, which 
runs as follows: ‘‘See at the end of this book. You will find there 
the same poem in another version; the latter poem is to come in 
place of this one.’”’ The poem in the second version which is also 
included in the second autograph has very important changes: 
the introduction is entirely omitted; only a few lines are intro- 


33 Regarding the various Rabbis who have avowed their faith in Shabbetai 
Zebi, cf. Freimann »ax *naw ’y3y; v. also S. J. Hurwitz wnyn, vol. II and VI. 
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duced without the mention of either of the names. The words 
“Zebi” and ‘‘Shabbetai’’ are written in ordinary letters so that 
the reader would never notice that the subject matter bears any 
relationship to the false Messiah. The hymn is here described 
simply as'a prayer for the redemption of Israel and the coming 
of the Messiah. 

The cause of these changes becomes evident at first glance. 
Between the writing of the first and the second versions some- 
thing serious had apparently happened; the Shabbetai Zebi drama 
had come to the test and the Messiah had succumbed. The author 
is now seeking to hide his shame or fears by removing all suspected 
passages from the hymn. It is worthy of note that even at the 
time when the author was making these changes he was still a 
faithful believer in the pseudo-Messiah and expected the redemp- 
tion ultimately to come through him. Shabbetai Zebi was indeed 
a prisoner at the time, but the writer was still hoping for his 
liberation, and prays for his welfare. The author made several 
changes and erasures, but his heart still dwelt feelingly on the 
subject, and he could not bring himself to obliterate all trace or 
hint of Shabbetai Zebi. Even in the second version the critical 
reader will discover some open hints of his strong faith in the 
Messiah, who was certain to be eventually favored by God and 
returned to his people, so that ‘‘our eyes may behold the King 
in his glory.” 

In connection with Halelujah’s relationship to the Shabbetai 
Zebi movement we ought to take note of another eloquent fact 
that thus emerges from these events. At the very time when he 
was singing hymns to Shabbetai, the above-mentioned poet 
Immanuel Frances was broadcasting his own poems, composed by 
him in co-operation with his brother Jacob, that were full of 
hatred and curses against Shabbetai Zebi and his adherents.34 
The struggle that raged at the time between the adherents and 
the opponents of Shabbetai Zebi found its expression also in 
poetry and in hymns, and it is quite easy to infer that there 
should have been a serious enmity between Halelujah and Frances, 

34 This is the well-known collection of poems deriding Shabbetai Zebi and 


his followers composed by the brothers Jacob and Immanuel Frances and pub- 
lished under the name np *ax by Mortara in 7 by pap, Vol. XIV. 
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even as this quarrel raged in all Jewish communities for almost 
an entire generation. And yet we find, only a few years afterward 
these two in quite friendly relationship and maintaining a high 
degree of mutual respect towards each other. This latter event 
took place at the time of the already mentioned quarrel over the 
matter of the Hekdeshot, between 1673-4, or about eight years 
after the Shabbetai Zebi episode. Also in this case they appear 
as antagonists, being on opposite sides of the question, -but this 
is a battle that it is possible to conduct in comparative peace and 
calm, which they did. When Halelujah opposes himself to the 
opinions of Frances he craves “‘his honor’s pardon several times 
over’’ and ends up by saying: “therefore to the great sage Frances 
thou shalt say that I extend to him my peace and I kiss his clean 
hands together with those of all sages and leaders, may God guard 
them from now to eternity.’ 

Of the 65 letters, only 31 are published herewith, eliminating 
the remainder consisting of letters of no historical value and 
obviously written exclusively for the purpose of furnishing 
“samples” for letter writing. It must, however, be emphasised 
that also the letters omitted are of a distinct cultural value; 
firstly, we learn from their language and style the proficiency 
of the knowledge of the Bible and Talmud on the part of those 
circles,3° and secondly, we glean a description of the social and 
cultural conceptions of many of the customs and traditions that 
prevailed in Italian Jewry in that period. 

I take this occasion to express my deep appreciation to Prof. 
Alexander Marx, librarian of the Jewish Theological Seminary 
of America, for his friendliness in placing at my disposal with his 
usual courtesy the manuscripts, and for his readiness of service 
which he has extended to me in this respect. 


35 vy. oyndw pnd ed. Brody, p. 6. 

36 Evidence of the deep knowledge of the Bible and Talmud can be suffi- 
ciently gathered also from the letters published herewith. There is seldom a 
phrase not interwoven with Biblical and Talmudical passages. Sometimes a 
letter is almost entirely composed of such passages. For this reason the present 
writer saw fit to abstain from pointing out the Biblical or Talmudical source 
of each of such passages. Only when absolutely required by the contents of 
the passage are the sources noted. 
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THE LOVE LETTERS OF BENDET SCHOTTLAENDER: 


By JACOB RADER MARCUS, Hebrew Union College, Cincinnati, Ohio 


ERSONAL letters are nearly always of historical importance 

after a century or more. They present to us vividly and 
honestly an insight into an age that is not readily secured in 
other ways. The first decade of the nineteenth century is of 
importance not only because it is now a distant period, but 
because it is one of the decades that marks the emergence of the 
Jew in Central and Western Europe from the Ghetto life into 
the wider Christian national life. We are not so rich in human 


t Schottlaender signs himself Bendet Schottlaender. His Hebrew name we 
know was Baruch. When the Jews of the Westphalian Kingdom in 1808 were 
ordered to take permanent names, he, very probably, then began to call 
himself, Benedict Schott, although the name Schottlaender also occurs after 
this. The following literature has been used for the sketch of his life: 

Arnheim, Dr. Die Jacobson-Schule zu Seesen am Harz. 2te Auflage. 
Braunschweig. 1867. p. 12ff. 

Lazarus, Felix. Das Koenighich Westphaelische Konsistorium der Israeliten. 
Pressburg. 1914. 

Lewinsky, A. Hofrath Benedict Schott. Allgemeine Zeitung des Juden- 
thums (AZJ) Vol. 65. 1901. p. 460ff. 

Ein altes Lesebuch. AZJ. Vol. 70. 1906. p. 186ff. 

Benedict Schott. Jewish Encyclopaedia. Vol. XI. p. 110. 
Marcus, J. R. Israel Jacobson. Corrected Reprint from the Yearbook of 
the Central Conference of American Rabbis. Vol. XX XVIII. 1928. 
Philippson, Ph. Biographische Skizzen. 2te Heft. Leipzig. 1864. p. 168. 
Ruelf, Dr. Einiges aus der ersten Zeit und ueber den Stifter der Jacobson- 
Schule. Juedisches Litteratur-Blatt. Jahrg. XVIII. Nr. 45-25. XIX. 
Nr. 1-2. 1889-1890. 

Steinschneider, M. Cat. Bodl. col. 2573: Nr. 7147. 

Wohlwill, Imm. Correspondence on the Seesen School. Sept. 1846. 
AZJ. Vol. XI. 1847. p. 10ff. 

Zimmermann, Paul. Israel Jacobson. Braunschweigisches Magazin. 
September-Oktober. 1906. 

There are at least two portraits of Schottlaender extant. On the back of 
the first is the legend: “‘peint par Riiter Sen. 1804. Ich heisste Benedictus 


Schottlaenderus aus Danzig.’’ It is the face of a handsome man who bears a 
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interest materials that we are not grateful for these letters. 
Schottlaender did not write them for posterity, yet they present 
to us, unwittingly, a picture of the life and daily activities of an 
intelligent Jewish liberal of that time. This was the age of 
transition, and the changes are reflected in these letters in more 
than one way. 

The life story of Schottlaender is soon told. He was born at 
Danzig on the 11th of March, 1763.2 Orphaned in youth, left 
without means, he wandered to Poland where he lived the life 
of a Bahur studying Talmud and acquiring a good Hebrew 
training. His fluency in Hebrew is evidenced by his writings in 
Ha-Me’assef and the translations of the old Latin classics which 
he made for himself. From Poland he returned to Germany 
carrying with him a recommendation of a prominent rabbi, and 
made his way from town to town. He finally settled in Berlin 
after he had already been in Glogau and Breslau. In Berlin 
around the year 1799 he taught at the home of Herz Beer, who 
with Israel Jacobson established the first Reform Jewish service 
in that city in 1815. While tutoring in that home, where he 
probably taught Meyerbeer, he furthered himself by private 


resemblance to the poet Schiller. Schottlaender then wore his hair long, almost 
to his shoulders. Below his broad forehead two bright eyes smiled shrewdly 
out upon the world; the nose was long and thin and sensitive, the lower part 
of the face was oval, the under lip was broad and hanging, the chin was firm. 
The impression one has is that here were refinement, decided intelligence and 
cleverness. The second portrait was made many years later when he was 
quite old but still principal of the school. It is the picture of a kindly old man 
who has obviously worked hard and suffered in the struggle of life and who 
is now tired and weary. 

2 Although his grave stone gives 1763 as the date of his birth some bio- 
graphers give 1764. The Jewish community at Schottland (one of the compo- 
nent parts of Danzig and from which Schottlaender got his name) was founded 
only a couple of decades before his birth by three brothers from the province 
of Brandenburg. One was named Bendit. It is not impossible that this was 
the grandfather of Schottlaender. Cf. Dr. Bram. Zur Geschichte der Juden in 
Danzig, in Volks-Kalender fuer Israeliten auf das Jahr 5609 (1849). Heraus- 
gegeben von K. Klein Vol. VIII. Koenigsberg. 1849. pp. 124ff. 

There is a family tradition that the first members of the family who came 
to Schottland were Spanish Jews. If the tradition is authentic then these 
forbears may have been Sephardic emigrés from either Emden or Hamburg. 


[3] THE LOVE LETTERS OF BENDET SCHOTTLAENDER 539 


study. Like most of the Jewish leaders of the late eighteenth 
and early nineteenth centuries he was self-taught.” 

From Berlin he came to Brunswick, to Israel Jacobson, the 
fiscal agent of the Duke of Brunswick-Lueneburg. He probably 
tutored in the Jacobson family, and this intimate contact gave 
the banker an opportunity to discover his abilities. Jacobson 
considered Schottlaender a man of unusual administrative and 
executive ability and of learning, and his opinion was shared by 
some discriminating contemporaries. 

In 1801 Jacobson established a Jewish school in Seesen. 
Hofrat Zincken, a Gentile, who had been an auditor of the 
Hessian troops in America during the Revolutionary War, was 
in charge from 1801-1803. Schottlaender, sometime after 1801,3 
became an instructor there and in 1805, at the very latest, was 
appointed principal; for Abbé Grégoire, the distinguished French 
liberal, who visited the school then, already found Schottlaender, 
“a man of zeal and light,” as the principal. That same year, 
1805, he was made Court-Councillor (Hofrat) by the Landgrave 
Louis X of Hesse-Darmstadt. Jacobson, who was very fond of 
Schottlaender, had at first tried, though unsuccessfully, to secure 
this title for his favorite from Duke Charles William Ferdinand 
of Brunswick. The refusal of this courtesy hurt Jacobson a great 
deal and was one of the reasons for his threatened resignation in 
1806 as fiscal agent of the Duke. The same year, 1806, at the 
request of Jacobson, Schottlaender went to Paris and presented a 
memorial on the necessity of better education for Jews to the 
Deputies of the Assembly of Jewish Notables called by Napoleon.‘ 


2a There is a family tradition that he knew 14 languages, including Sanskrit. 

3 In the eulogy delivered after the death of Jacobson, 1828, Schottlaender 
says he has been 30 years in his service. Sulamith VII, 2. p. 49. 

4 This memorial may be ‘‘Les premiers pas de la nation juive vers le 
bonheur sous les auspices du grand Monarque Napoléon.” Paris. 1806, of 
which Jacobson is reputedly the author. Cf. the following note. Schottlaender 
is also the author of the following works: 

Der Levit von Ephraim. Breslau. 1798. This is probably a translation 
of the French tragedy, ‘“‘Ie Lévite d’Ephraim,’’ of Népomucéne 
Lemercier, 1796. 

Toldoth-Noach oder Die Geschichte der Suendfluth. Breslau. 1798-1799. 
An Epos in 12 songs for edification and entertainment. 
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In 1807 Jacobson went to Cassel and began the organization 
of the famous Westphalian Jewish Consistory. Schottlaender, 
without question, was his constant adviser and possibly the 
author of some of the writings ascribed to Jacobson.’ To support 
the new consistorial organization, which was looked on with 
suspicion by the masses who feared an attack on the ancestral 
faith, Schottlaender published anonymously a circular letter 
addressed to his ‘‘brethren the Israelites of Westphalia.’’® In this 
short appeal he shows himself to be a typical Mendelssohnian 
rationalist. Religious and cultural conditions, he says, are very 
bad now in Jewish life; education is the key to all improvement. 
He attacked the superstitions and the ignorance of his age, but 
did not: fail at the same time to reproach those pseudo-liberals 
who scoffed at all religion. The Consistory, he insisted, must be 


Kol Simra oder Lied zum Geburtstage des Herrn Lippmann Tausk. (Grand- 
father of Meyerbeer) Hebrew and German. Berlin. 1799. 

Zaphnat-Paneach. Vol. I. Koenigslutter. 1804. Vol. II. Hildesheim. 1812. 
Textbook and reader prepared for use of the children in the Jacobson 
School at Seesen. In German. 

A History of the Jews. [Abbé Grégoire, who visited Schottlaender in 
1805, said he was “‘preparing a history of his nation.” I question, 
however, if it was ever written]. 

Sendschreiben an meine Brueder, die Israeliten in Westfalen, die Errich- 
tung eines juedischen Konsistoriums betreffend. Braunschweig. 1808. 

A psalmodic contemplation concerning the prosperity of the wicked. 
So Steinschneider entitles the Hebrew chapter in the Me’assef. Vol. 
VIII. 1809. Berlin. pp. 200-202. 

Hebrew translation of the Sendschreiben an meine Brueder. Me'assef. 
Vol. IX. 1810. Altona. p. 9ff. The note on page 14 of the Hebrew 
translation is not found in the German original. 

Ueber die Wichtigkeit der Lehre von der Unsterblichkeit der Seele. 
Sulamith V1. 2, 1822-1825 [?] pp. 84-101. A sermon preached at the 
Seesen Temple. 

Die Armuth. Eine Parabel. Sulamith. VI. 2, 1822-1825 [?] pp. 394-397. 

Eulogy on Israel Jacobson. Sulamith VII. 2. c. 1828-1833. pp. 39ff. 

Die wichtigsten Pflichten der Israeliten. Donaueschingen. 1839. 

5 Felix Lazarus, p. 12, is of the opinion that Schottlaender, probably, not 
Jacobson, was the author of ‘‘Les premiers pas,’ which made an appeal to 
Napoleon to establish a universal authoritative religious organization for 
Judaism. 


° For a more detailed analysis cf. Marcus: Israel Jacobson, pp. 52ff. 
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supported for it will provide a good Jewish education for all.7 
Schottlaender’s appeal probably did little to reassure the dis- 
turbed Jewish masses in Westphalia. His eighteenth century 
Enlightenment liberalism, his rational approach, his desire to 
revamp the ceremonial did not tend to calm those who clung 
tenaciously to the customs of the fathers. His type of liberalism 
was not acceptable to the average Jew of that day. His orthodox 
contemporaries always suspected, and very probably justly, that 
he had a hand in the religious innovations made by the West- 
phalian Consistory.2 Even the consistorial officials, Jacobson’s 
cabinet, deplored the radicalism of Schottlaender and denounced 
him in 1811, because, at a confirmation service he had used a 
ritual that had been prepared in part by a Christian pastor. 
These consistorial councillors betrayed their distrust of his 
teachings by requesting him to submit the note books of the 
children who took religious instruction, and they did not even 
hesitate to make a surprise visit to the school at Seesen to 
determine what he was really doing. 

He was in charge of the Seesen school till his retirement in 
1838. About 500 students, one third of whom were Christians, 
were educated there during the years of his leadership. He retired 
July 1, 1838 in his seventy-fifth year and died July 21, 1846 at 
Seesen mourned and respected by Jew and Gentile in that small 
community. 

Jacobson, we have just read, sent Schottlaender to Paris in 
1806 to present a memorial on the need for better education 
for Jews. This essay was submitted to the Assembly of Jewish 
Notables called by Napoleon for the apparent purpose of devising 
means to lead the Jews into more useful occupations. He was 
probably present at the opening meeting, July 26, 1806, to hand 
over his petition. In Paris he met, probably for the first time, 
Therese Frank, whom he courted and to whom he became 
engaged before he left. He was then forty-two years of age; 


7 For a more detailed discussion of his ideas on education cf. Lewinsky, 
Ein altes Lesebuch. AZJ. Vol. 70. 1906. pp. 186ff. 

8 Auerbach, B. H. Geschichte der israelitischen Gemeinde Halberstadt. 
Halberstadt. 1866. p. 140. 

9 Lazarus, pp. 69-71. 
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she, born the 14th day of August, 1790, was only sixteen.’? Our 
lover left Paris late in August 1806 and by the 10th of September 
was already back in Seesen. As soon as he arrived he started to 
write to his sweetheart—‘‘Nini,’”’ he called her—and continued 
the correspondence till she came on to join him in the Spring 
of 1807. They were married in the Summer. 

Schottlaender wrote not only to his fiancée, but also to her 
mother and to a Mr. Trenell, evidently a brother of Mrs. Frank, 
the mother of his future wife. Usually the letter to “Nini” 
included one to the mother and the mother’s brother. Postage was 
expensive in those days! Israel Jacobson also wrote a short note 
of congratulation to the young girl. We do not possess any of 
‘“‘Nini’s’”’ letters to her sedate lover. She, however, saved his and 
no doubt brought them to Seesen when she came on to be married. 
Through the Schottlaender family they finally came to the 
Jewish National and University Library in Jerusalem whence I 
have secured them." I found also among them one sent to ‘‘Nini’”’ 


t0 Therese Frank survived her husband 14 years. She died the 8th of 
November, 1860. 

In a personal letter from Dr. Ing. h. c. Friedrich Schott, Geh. Kommer- 
zienrat, I am informed that there were six children: Marie, Louise, Eduard, 
Konstanz, Emil, the father of Friedrich Schott, and Theodor. Schottlaender 
himself had his children baptized in order to further their careers. Emil at 
first refused to accept baptism but later yielded when in order to secure an 
official position a certificate of baptism was demanded. 

™ Cf. Kiryath Sepher. 1.4. Jerusalem. 1925. p. 242. The Jewish National 
and University Library in Jerusalem possesses the originals—and may [I here, 
thank them for their courtesy in permitting copies to be made for my use. 
Mr. Schwadron was kind enough to make the copies for me and I wish here 
to express my thanks to him, too, for his courtesy. A transliteration into Latin 
script of all the letters published here was made years ago by an official of the 
. British Museum. Mr. Schott, a descendant of the family, now living in Heidel- 
berg, was kind enough to send this transliteration to me. On the whole the 
transliteration was poorly done. However it included letters Nos.: III; IV.A; 
VI.A; which are not found among the originals at the Jerusalem library. The 
textual correctness therefore of Nos. III; I1V.A; and VI.A, cannot be deter- 
mined for lack of originals. I have left them as they are. I have put the Hebrew 
words in Italics; words underlined were so marked by Schottlaender himself. 
Dots indicate that the letters were torn or the words illegible. Finally I wish 
to express my thanks to Mrs. Moses Marx of Cincinnati who has been most 
kind in helping me edit the letters. 
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by her brother, no doubt after she was already in Seesen and 
married. The German letters, following the custom of the age, 
are written in the Hebrew script; the French in the Latin script. 
I have attempted to reproduce the letters as they were actually 
written with as little “editing’’ as possible. Schottlaender, like 
his illustrious contemporary Heine, was careless in the declension 
of adjectives and often indifferent to the case governed by 
prepositions. Like Heine he no doubt believed: ‘‘We poor Ger- 
mans .. . torture one another with the accusative and dative.’’? 
The errors and inconsistencies in grammar, spelling and accentua- 
tion in German and French are Schottlaenders. I reproduce them; 
they are typical of an age which found it difficult to forget 
its Yiddish. 


Mayence le 5me Sept. 
1806 
7 heures du matin 
Ma chére Nini! 

Suivant ma promesse je ne manque pas de vous donner de 
mes nouvelles—je viens d’arriver ici sain et sauf d’un merie, (sic) 
puisse le Ciel propice 4 mes voeux me donner bientét les memes 
nouvelles de vous, saluez de ma part votre chére mére votre 
grand mére votre oncle Trenel & sa chére épouse ainsi que toute 
votre famile. Adieu, de Brunsvic je vous écrirai. 


B Schottland 
baisez de ma part ma chére Lalotte et ma chére Fenny. j’espére 
qu’elles seront parfaitement rétablis de leur maladie. je suis 
logé chez monsieur Lorch mais je mange chez Madam Benjamin 
qui vous faites ses compliments, je lui ai montré votre portrait 


Since writing the above I have received from Mr. F. Schott a photostatic 
copy of another letter sent by Schottlaender to ‘‘Nini.”” It was sent from 
Mainz, the 5th of September, as he returned from Paris. It is written in the 
Latin script. 

2% Cf. Hirth, F. Heinrich Heines Briefwechsel. Vol. I. 1914. Muenchen. 
pp. 126-128. 


544 JACOB R. MARCUS [8] 


dont elle trouve bien ressemblant, nous avons beaucoup parlé 
de vous comme vous pouvez vous imaginer. 
[addressed]: 
Nini Frank chez 
Monsieur Trenel 
vieille rue du Temple No. 82. 
Paris 


B’H Seesen. Yom 2 Zom Gedaliah. 567 L’8 
Meine liebe Ninil™4 

Ich eile Dir die Nachricht mitzutheilen, dass ich gesund und 
wohlbehalten Mittwoch in der Nacht um 2 Uhr hier angelangt 
bin und saemtliche Zoeglinge sowie die Lehrer bei dem bestem 
Wohlsein angetroffen habe. Auf der Reise ist mir weiter nichts 
ausserordentliches begegnet ausser dass mir zwischen FF’D* und 
Friedberg’® ein Paket worin der groesste Theil meiner Kleidungs- 
stuecke und noch einige Kleinigkeiten waren gestohlen worden ist. 
Dieser Verlust schmerzte mich aber nicht so als der Mangel 
einer Nachricht von Dir. Du hattest mir versprochen dass ich 
in Mainz einen Brief von Dir finden sollte. Ich hatte sicher 
darauf gerechnet und wurde in meiner Hoffnung betrogen. Dies 
machte mich waehrend der ganzen Reise unruhig. Dein wuerdiger 
lieber Onkel H’ Binyamin"? hat mich zwar in einem Schreiben an 
seine Frau wegen Deinen Gesundheitsumstaenden zu beruhigen 
gesucht. Allein solange ich kein eigenhaendiges Schreiben von 


13 Hebrew: With the help of God. Seesen. Monday. Fast of Gedaliah. 567 
according to the shorter reckoning. [Sept. 15, 1806]. 

™4 Nini is Therese Frank. The name Frank, Franc, Franck, Franq, Franque 
occurs in the latter part of the 18th and the first part of the 19th centuries in 
Paris. Some of them are from Metz as were the Trenelles. Cf. the index of 
P. Hildenfinger, Documents sur les Juifs a Paris, Paris. 1913, and the various 
works of Léon Kahn that are cited below. 

ts Hebrew: Frankfort on the Main. 

6 This is Friedberg in the Wetterau, Grand-Duchy of Hesse-Darmstadt. 

yi’ H’ is Herr. This Uncle Benjamin is probably identical with Jacob 
Benjamin (Binyamin) who was a delegate from Mayence to the Assembly 
of Notables in 1806 and to the Great Sanhedrin. This Jacob Benjamin had 
quartermaster duties with the 26th Division of the French Army. Cf. Anchel, 
Robert. Napoléon et les Juifs. Paris. 1928. p. 140; [Tama, D.] Organisation 
civile et religreuse des Israélites. Paris. 1808. pp. 114ff; p. 272. 
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Dir sehe, kann ich mich nicht zufrieden geben. Reisse mich doch 
ja bald aus dieser qualvollen Ungewissheit, und schreibe mir wie 
du Dich befindest, ob Du von Deiner Unpaesslichkeit wieder 
voellig hergestellt bist und recht munter und wohl bist. Eine 
weite, weite Kluft trennt uns voneinander aber mein Geist ist 
immer bei Dir. Dein Bildnis liegt immer vor mir und es ist mir 
als wenn ich Dich sprechen hoerte. Ach, wenn ich nur eine 
Viertel Stunde mich mit Dir unterhalten koennte. Aber das sind 
vergebliche Wuensche. Genug davon! Die Aussicht in der 
Zukunft, wo wir immer unzertrennlich bei einander sein werden, 
muss mich troesten und mich mit Geduld wappnen. 

Ich bin vergangenen Donnerstag in Braunschweig gewesen, 
habe mit H’ Jacobssohn* und seiner Familie recht viel von Dir 
und den Deinigen gesprochen. Dein Portrait hat ihm sehr 
gefallen. Ich zweifle nicht, dass er als ein zaertlicher Vater’ 
gegen uns handeln und all sein Kraefte aufbieten wird uns recht 
gluecklich zu machen. Morgen kommt H’ Jacobssohn zur mir her 
und da sollst Du auch von ihm Antwort erhalten. Meine Geschaef- 
te rufen mich ab. 

Leb wohl meine liebe gute Nini und denke recht fleissig an 
Deinen Dich liebenden. 

Bendet Schottlaender. 

Ich gruesse viel mal mein lieber Vater und Schwager sie 

sollen fleissig an mir denken.”° 


* * * 


Meine liebe gute Mutter Charlotte! 
Ich sollte eigentlich boese mit Ihnen sein, dass Sie Ihr Wort 
nicht gehalten, und mir nach Mainz geschrieben haben. Indessen 


18 This is Israel Jacobson who was at this time the fiscal agent of Duke 
Charles William Ferdinand of Brunswick. 

19 Although Schottlaender expects Jacobson to be a “‘tender father” to 
him and his bride, the ‘‘father’’ was now five years younger than the hopeful 
son.” 

20 This postscript is in a different handwriting. Schottlaender had no 
father in Paris. The brother-in-law is Lieberman (or L. Berman) Frank, the 
brother of Nini. Who ‘‘Father Frank’ is, as he is later called, I do not know. 
Charlotte Frank, the mother of Nini, is obviously a widow for she, too, is 
coming to Seesen to live with her son-in-law, Schottlaender. 


as 
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mag es Ihnen fuer diesmal verziehen sein. Wenn Sie es kuenftig 
nur wieder einbringen und mir recht oft Nachricht von sich 
geben. Dass ich gluecklich an dem Ort meiner Bestimmung 
angekommen bin ersehen Sie aus meinem Schreiben an meine 
liebe Nini. Ich muss Ihnen nur noch sagen dass ich schon alles 
arrangiert habe dass wir immer beisammen bleiben koennen. 
Das soll, wills Gott, ein herrliches Leben werden. Ich meinerseits 
werde gewiss alles thun was in meinen Kraeften steht Ihre Tage 
zu versuessen. Sie sollen einen guten folgsamen Sohn in mir 
finden. 

Machen Sie sich also huebsch fertig, damit Sie je eher je 
lieber mit meiner lieben Nini zu mir kommen koennen. Mit 
Ungeduld erwartet dieses 

Ihr treuer Sie schaetzender Sohn 
Bendet Schottlaender. 


* * * 


Guten Morgen mein leber Onkel Trenell.?* 
Ich bin nun wieder in mein Seesen in meiner kleinen Welt 


wo ich alle Haende voll zu thun habe. Deshalb aber habe ich 
meinen lieben Freund noch nicht vergessen, vielmehr denke ich 
mit Wonne an die Tage zurueck die ich in seinem Hause in 
dem Zirkel seiner Familie verlebt habe. Empfangen Sie daher 
mein Lieber nochmals meinen verbindlichsten Dank fuer all 
das Gute das ich in Ihrem Hause genossen habe. Seien Sie ferner 


2t This is probably Moise Goudchaux Trenelle (Trénel) who was born at 
Metz, 1759 and came to Paris no later than 1775. He was a constant subscriber 
to charities and was an officer of one of the Ashkenazic charitable societies for a 
while. He was still living in 1823. Jacob Traisnel (Trénel, Trenelle,) also a 
négociant and like M. G. Trenelle, also originally from Metz, who was in 
Paris as early as 1756, may be his father. 
cf. Kahn, Léon. Les Sociétés de secours mutuels. Paris. 1887. p. 160. 
Kahn, Léon. Les Professions Manuelles. Paris. 1885. p. 70. 
Kahn, Léon. Les Juifs d Paris. Paris. 1889. p. 217; 224. 
Kahn, Léon. Le Comité de Bienfaisance. Paris. 1886. p. 115; 193; 202. 
Kahn, Léon. Les Juifs de Paris 1755 A 1759. Revue des Etudes Juives. 
Vol. 49. 1904. pp. 136ff. 
Hildenfinger, p. 130; 270; 273. 
Ginsburger, M. Les Juifs de Metz sous l’ancien régime. Revue des 
Etudes Juives. Vol. 50. 1905. pp. 112ff; 260. 
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der Vater und der Wohlthaeter meiner lieben guten Nini. Haben 
Sie Nachsicht mit ihren kleinen Fehlern, und weisen ihr mit 
Sanftmuht und Guete zurecht wenn sie sich je vergeht. Ihr Herz 
ist doch gut und edel. Gruessen Sie mir vieltausend mal Ihre 
liebe Frau und meine liebe Kousinchen die gute Fenny und... . 
Lalotte. Ihre Bildnisse hab ich vor meinem Schreibtisch befestigt. 
Der Anblick derselben macht mir tausend Freude. Gruessen Sie 
mir auch unsere gute Grossmutter,” den Onkel Shemu’el.?3 
Besonders aber den vortrefflichen Herrn Binyamin und meinen 
Freund H’ Lorch’ wie auch den guten Friedberg?s und behalten 
Sie immer lieb Ihren 
Freund 
Bendet Schottlaender. 


Der kleine Josef haelt sich recht gut. Herr Hess, der neue 
Lehrer, muss erst in der Folge seine Tauglichkeit bewaehren, 
wenn der neue Lektionsplan gemacht sein wird. Noch unterrichtet 
er nicht. 


[franking date]: [addressed]: 
Septembre Monsieur M. Trenell vieille rue du Temple 
26 No. 82 a Paris. 
1806 


Franco Mainz. 
[The following note was written on the right side of the address]: 
Schreiben Sie mir doch gefaelligst wenn dieser Brief ange- 
kommen ist und wieviel Porto er gekostet. 


22 If the grandmother here is the wife of Jacob Traisnel (Trenelle) then 
she was Sophie Hirsch, daughter of Samuel Hirsch, a pensioner of the King of 
France and the Empress, the Queen of Hungary. Samuel Hirsch died in Paris 
in August 1787. Hirsch was a professional rat-killer. Hildenfinger. p. 270. 

23 Samuel was a well known family name in Paris at this time. 

24 This is probably Hertz Loeb Lorch (Herz-Loep-Lorech, Hugues Léon 
Lorch, Hugo Leo Lorch) a wealthy Jew of Mayence. Like Jacob Benjamin 
he was a delegate to the Assembly of Notables in 1806, He prided himself 
on being a Freemason. Like others in 1808 he sought exemption from the new 
anti-Jewish decrees of Napoleon. His father Loeb Salomon Lorch was famous 
for his charities. Anchel, p. 29; 354; 390. [Tama] Organisation, p. 114. 

2s Aron (Aaron) Friedberg is like Benjamin and Lorch also a delegate to 
the Assembly of Notables from Mayence, and like Benjamin he was also 
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II 


B’H Seesen Yom 5 13 Tishri 567 L’* 
Mademoiselle Therese Frank 


a Paris 
Meine liebe Nini! 

Ich habe Deinen Brief richtig erhalten, und freue mich 
inniglich dass Du von Deiner Unpaesslichkeit wieder hergestellt 
bist und hoffe dass Du bei dem Empfang dieses Schreibens 
wieder recht gesund munter und lustig sein wirst. Fuer Deinen 
herzlichen Glueckswunsch zum neuen Jahr danke ich Dir 
verbindlichst. Ich habe Dich und unsere ganze liebe Familie in 
diesen heiligen Tagen in mein Gebet eingeschlossen. Der liebe 
Gott hat mein Gebet gewiss erhoert und wird uns beiderseitig 
gluecklich machen. Wir wollen das Unsrige dazu beitragen und 
einer den Anderen durch zuvorkommende Guete durch Sanftmuht 
und durch Nachsicht mit unsern Fehlern unser Leben zu versues- 
sen suchen. Mache Dich die Zeit, welche Du meine Liebe in 
Paris bist recht lustig. Noch einige Monate dann sind wir un- 
zertrennlich vereinigt. Ich habe bei meiner Herkunft soviele 
Arbeit vorgefunden, dass ich keinen Augenblick zur Erholung 
uebrig habe. Ich denke aber desto oefter an Dich meine liebe 
Nini und schmeichle mir dass Du es auch oft thun wirst. Einlie- 
gend findest Du ein eigenhaendiges Schreiben von Herrn Jacobs- 
sohn als Antwort auf Dein Briefchen. Gruesse mir Deine liebe 
Mutter und Grossmutter, meinen Onkel Trenell und seine liebe 
Frau, unsere liebe Tante, besonders die kleine Lalotte deren 
Briefchen mir viel Freude gemacht hat. Und auch meine gute 
Fenny die mir hoffentlich auch schreiben wird. Unseren lieben 
H’ Binyamin and alle meine gute Freunde. Sobald ich kann 
schreibe ich an jeden besonders. Schreibe mir immer franzoesisch 
liebe Nini, aber gib huebsch Achtung auf die Regeln der Gram- 
matik als auch auf die richtige Schreibart. Deinen letzten Brief 


elected to the Great Sanhedrin. He employed several hundred workers in 
Bingen where he manufactured cloth. His business carried him to the fairs at 
Mayence and Frankfort on the Main. Anchel, p. 140; [Tama] Organisation, 
pr L14 2702 

26 Hebrew: With the help of God. Seesen. Thursday. 13th of Tishri. 567 
according to the shorter reckoning. [Sept. 25, 1806]. 
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moechte ich um alles in der Welt keinen Menschen zeigen.?7 Ich 
hoffe, Du wirst dies als einen Beweis meiner Liebe gegen Dich 
annehmen dass ich Dich darauf aufmerksam mache. Deine Ehre 
ist zu sehr mit der meinigen verbunden, aber liebe Nini, mach 
kein saur Gesichtchen. Ich bin Dir . . . das weist Du. Leb wohl 
und schreibe bald Deinen Freund Bendet Sch. 

Ich habe die beiden Briefe, der eine vom 2t und der andre 
vom 5t zu gleicher Zeit erhalten. 

[addressed]: 
Monsieur M. Trenell négociant 
vieille rue du Temple No. 82 
a Paris 


Franco-Mayence 
pour remettre a Mlle Nini 


% ok) LE 


[The following letter of Israel Jacobson was very probably 
enclosed in the above letter.] 

B’H Seesen 7 Tishri 567 L’?8 

Hochzuehrende Demoiselle Braut. 

Zu Ihrer Verbindung mit dem Herrn Hofrat Schottlaender, 
welche Sie mir anzuzeigen die Guete gehabt, wuensche ich von 
Herzen viel Glueck und Segen. Ich zweifle nicht, dass Sie der 
Wahl dieses Mannes vollkommen wuerdig sind und beiderseitig 
eine glueckliches zufriednes Leben mit einander fuehren werden. 
Da glueckliche Menschen um mich zu sehen meine groesste 
Freude ist, so werde ich meinerseits gerne zu Ihrer Zufriedenheit 
so viel beitragen als ich kann, und das Zutrauen zu rechtfertigen 
suchen das Sie zu mir zu fassen die Guete hatten. Mit Achtung 
harre Ihr ganz ergebenst 


I. [?]. Jacobsohn. 


27 It may be that this reflection on Nini’s ability to write French is the 
cause of the lovers’ quarrel that is reflected in the following letters. 

28 Hebrew: With the help of God. Seesen. 7th of Tishri. 567 according to 
the shorter reckoning .[Friday. Sept. 19, 1806]. 
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III 
Seesen 12. Oct. 1806. 
Mein lieber Freund Herr Trenell. 

Ich habe beide Briefe richtig erhalten. In beiden finde ich die 
Bestaetigung, dass Sie, Ihre liebe Frau,—bis hundert Jahr—sowie 
unsere ganze Familie sich wohl und munter befinden. Das ist 
mir die Hauptsache und macht mir Freude. Von meiner Seite 
kann ich Gottlob ein Gleiches berichten. Nur dass ich noch 
erschrecklich viel zu thun habe, und mir kaum die Zeit zum 
Essen uebrig bleibt. Dabei bekomme ich bestaendig vornehme 
Besuche, denen ich aufwarten und unterhalten muss. Vergangenen 
Donnerstag hat die Princess Auguste,?? Schwester des Herzogs 
von Braunschweig, die Princess von Coburg und noch andere 
fuerstliche Personen unsere Schule mit ihrem Besuch beehrt. 
Ich hatte einen fuerstlichen Koch von Braunschweig kommen 
lassen und auch ein praechtiges Dejeuner gegeben. Herr Jacobs- 
sohn war in Gesellschaft vieler vornehmer Herren auch hier. 
Wir haben viel von Paris und wie sich von selbst versteht, von 
meiner Verbindung gesprochen. Die Princess hat das Portrait 
von Nini und Ihren Kindern mit ihrem Beifall beehrt. Alle sind 
vergnuegt und zufrieden abgereist. Freitag darauf wurde ich und 
Herr Jacobssohn von der Princessin nach Gandersheim, wo sie 
Aebtissin ist, eingeladen, wo wir unter lauter Adligen ebenfalls 
mit einem herrlichen Dejeuner bewirthet worden sind. 

Fuer die mir uebersandten Sachen der Assemblée?° betreffend 
sage ich Ihnen herzlichen Dank. Ich hatte die ganze Geschichte 

29 Auguste Dorothea, sister of the Duke of Brunswick, was a friend of 
Jacobson. On Wednesday, October 8th, the Princess Auguste Dorothea had 
given a “‘surprise party’’ to placate Jacobson who wanted to leave the service 
of the Duke, her brother. The following day, Thursday, the 9th, Jacobson 
invited the Princess to inspect the Seesen school. 

3° The Assembly here referred to is the Assembly of Jewish Notables 
which first met July 26, 1806 apparently ‘‘to devise means whereby useful 
occupations might be made more general among the Jews but in reality to 
question the representatives of the Jews concerning the moral character of 
the Mosaic law” JE. France, Vol. V. p. 468. The German, Hebrew and 
French materials that Schottlaender received probably refer to the minutes of 
the Assembly dealing with the 12 questions proposed by Napoleon to the 
assembled Jewish notables. These questions may be found in [Tama] Organisa- 
tion, p. 132. The president of the Assembly was Abraham Furtado of Bordeaux. 
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nicht allein im Original Franzoesisch sondern auch im Hebrae- 
ischen und deutscher Sprache uebersetzt schon 8 Tage vorher 
zugeschickt bekommen, was das Resultat von dem Allem sein 
wird? weiss ich nicht. Soviel glaube ich aber, dass kein Auslaender 
so leicht deshalb nach Paris reisen wird. Die Behandlung die ich 
dort erfahren, kann wenigstens keinen dazu reizen. Auch scheint 
der President und viele Deputierte es nicht zu wuenschen, dass 
Auslaender herkommen moechten.3t Ich habe fuer das Beste 
meiner Nation? gethan was ich konnte. Mein Bewusstsein ist mir 
Belohnung genug. Weiter will ich nichts wissen. Aus Ihrem 
zweiten Briefe sehe ich mit Vergnuegen, dass Sie meinen ersten 
Brief von hier aus die erste Nacht erhalten haben. Ich hoffe dass 
Sie nun meinen zweiten auch in Haenden haben werden. Dass 
unser lieber Onkel Benjamin auch mein Freund Herr Lorch am 
Simhat Torah} zu Hause gereist sind freut mich _herzlich.% 
Schade, dass ich’s nicht eher erfahren habe so haette ich an Sie 
geschrieben. Jetzt werden sie wahrscheinlich schon wieder in 
Paris sein. Mein Werk das Herr Lorch fuer den Ra[bbiner von ?] 
Mantua verlangt kann er sich von dem Senator Grégoire’s geben 
lassen. Von hier aus mit der Post zu schicken wuerde es zu viel 
Porto kosten. Dass meine liebe Nini sich fromm und gut auffuehrt 

3t Although Schottlaender thought that the French Jews did not want to 
influence other Jewries, the Austrian Emperor and his bureaucrats were almost 
panic stricken. They thought that Napoleon was attempting to incite the 
Jews of the Hapsburg Empire to revolt, and instituted a rigid censorship, 
surveillance, and frontier control of Jews going to and coming from France. 
Cf. Gelber, N. M. La Police Autrichienne et le Sanhédrin de Napoleon. REJ. 
Vol. 83. 1927. pp. 1ff. 

32 As Elbogen has so clearly pointed out in ‘‘Die Bezeichnung, ‘juedische 
Nation,’ ”’ (MGW/J. Vol. 63. 1919. pp. 200-208) this word here means simply 
the Jewish group and is devoid of any present day nationalistic connotation , 

33 Hebrew name of the holyday of ‘‘Rejoicing of the Law.’’ It usually falls 
in late September or early October. 

34 Benjamin and Lorch were from Mayence and while members of the 
Assembly had to return home occasionally and take care of their business 
affairs. Cf. Anchel, pp. 140-141. 

35 The rabbi of Mantua was Abraham de Cologna who was both a member 
of the Assembly and the Sanhedrin in 1806-1807. It is difficult to determine 
what work of Schottlaender is here meant. See the bibliography of Schott- 
laender’s works till 1806 in Note 4. Senator Grégoire is the well known Abbé, 
the French liberal, and friend of Jewish emancipation. 
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macht mir viel Freude. Dafuer soll sie auch den Titel “‘ha-ishshah 
ha-zenu‘ah weha-hasidah’’3® erhalten sobald sie, so Gott will, 
herkommt, ungeachtet mein Koerper weit von ihr getrennt ist, 
so ist mein Geist doch fast bestaendig auf Euch, meine Lieben. 

Ich versetze mich oft in Gedanken an ihren Tisch und es ist 
mir als wenn ich Euch alle vor mir sehe und auch reden hoere. 
Ist die Witterung bei Euch noch so schoen wie hier? Geht Ihr 
sonst .. . ?Sitzt Ihr noch zuweilen auf dem Boulevard? Besucht 
Ihr zuweilen das Theater? Ist meine liebe Lalotte und meine 
gute Fenny noch recht fleissig? Ist meine Nini noch so auffahrend 
und... gegen... Besucht Euch der Onkel Shemu’el recht 
oft? Alle diese und noch mehrere Fragen wuensche ich beant- 
wortet zu sehen, denn alles was Sie und unsere liebe Familie 
betrifft ist von grossem Interesse fuer Euren Freund 

Benedict Schottlaender. 

Ihrer braven lieben Frau, unserer guten Grossmutter, be- 
sonders meinen lieben Cousinen Fenny und Lalotte empfehle ich 
mich bestens. Je vous cherche, je vous désire, mes chéris et 
aimables enfants et je ne vous trouve pas. Je voudrais vous 
avoir seulement pendant un quart d’heure chez moi pour vous 
serrer 4 mon coeur & vous dire combien je vous aime, mais 
Paris est effroiablement loin d’ici, cela n’est pas possible, soyez 
persuadés pourtant mes chéres enfants, que je pense toujours a 
vous. Soyez sages, vertueuses attentives 4 vos devoires, ne faites 
pas de chagrin a vos parents et je ne cesserai jamais d’étre ami 
sincére 

B. Schottlaender. 
* * * 
Meine liebe gute Nim. 

Ich habe Deine zwei Briefe mit unaussprechlichem Vergnuegen 
erhalten. Ich ersehe daraus, dass Du von der Krankheit voellig 
hergestellt bist, Dich Gottlob wohl und munter befindest und 
mich noch nicht vergessen hast. Doch musst Du nicht glauben, 
meine Liebe, dass ich je daran gezweifelt habe, dazu kenne 
ich Dein Herz zu gut. Ich bin vielmehr ueberzeugt, dass Du 
mich oft an Deine Seite wuenschest und es laengst bereut haben 


36 Hebrew: The modest and pious woman. 
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wirst bei meiner Anwesenheit mir zuweilen Verdruss gemacht zu 
haben. Wir Maenner sind nicht durch Thraenen, Starrsinn und 
einem despotischen Je ne veux pas zu regieren, das empoert ihr 
maennliches Gefuehl und macht sie nur desto eigensinniger. Die 
Frau welche ihren Mann beherrschen will muss ganz andere 
Waffen dazu gebrauchen die ihrem Geschlechte angemessener 
und daher desto wirksamer sind. Ich meine naemlich zuvorkom- 
mende Gefaelligkeit, Bescheidenheit in ihrem Reden und Thun. 
Eine sanfte liebevolle Behandlung gegen alle die sie umgeben, 
Selbstbeherrschung und Aufopferung ihrer eigenen Vergnuegun- 
gen um dem Manne Freude zu machen, mit solchen Waffen ist 
bei einem Manne von rechtschaffener Denkungsart alles aus- 
zurichten. Du siehst, meine Liebe, welches Zutrauen ich zu Dir 
habe, da ich Dir selbst die Waffen in die Haende gebe womit Du 
mich ueberwinden sollst. Apprenez 4 prendre ces armes et vous 
serez invincible, ma chére. 

Meine Geschaefte rufen mich ab. Ich muss _ schliessen. 
Naechstens sollst Du wieder ganz allein einen grossen Brief von 
mir haben; lebe wohl meine liebe gute Nini. Ich druecke Dich 
an mein Herz, das mit voller Liebe fuer Dich schlaegt. Noch 
einige Monate, dann bleiben wir zusammen. Denke fleissig an 
mich, schreibe bald wieder Deinem treusten Freund 

Benedict Schottlaender. 


Les deux pendules ne sont pas encore arrivés. 
* * Bd 


Meine liebe Mutter. 

Ich moechte gern einen besonderen Brief schreiben, aber teils 
die Furcht vor dem Postgeld, teils auch der Mangel an Zeit 
laesst dies nicht zu. Unsere Familie machen ja un coeur und eine 
Seele aus. Es wird Ihnen also gleichviel sein wenn ich an alle 
zusammen auf einen Brief schreibe. Dass Sie Ihr Versprechen 
gehalten und gleich nach meiner Abreise mir nach Mainz geschrie- 
ben haben, davon habe ich mich nachher ueberzeugt. Nicht Sie, 
sondern die Post war Schuld, dass ich den Brief erst nach meiner 
Herkunft erhielt. Ich bitte also wegen meiner Ihnen gemachten 
Vorwuerfe recht sehr um Verzeihung. 

Dass Sie meine Angebote angenommen und nun an der Seite 
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Ihrer und meiner lieben Nini hier zu leben beschlossen haben, 
freut mich sehr. Ich wuensche dass Sie mir schreiben was Sie an 
Hausgeraeten mitzubringen gedenken damit ich noch bei Zeiten 
mich darnach richten kann. Das Beste waere wenn Sie wenigstens 
einen Monat vor Zeman Hatunah3? herkommen, damit Sie sich 
Alles nach Ihrem eigenen Gutduenken einrichten lassen. Adieu, 
ma chére mére. Gott erhalte Sie gesund, und bringe Sie so Gott 
will, bald zu Ihrem Sie schaetzenden Sohn 
Bendit Schottlaender. 


J’ai fait A M. Fless une bonne acquisition, c’est homme bien 
honnéte plein de zéle et de probité, je me félicite de l’avoir pris 
chez moi et j’en remercie M. Elkan3® de me |’avoir recommandé. 
Le petit Josephle m’est aussi de grand utilité. Il n’a plus le temp 
de dormir comme a Paris, mais il se porte 4 merveille et ne 
demande pas mieux. Tout le monde s’amuse avec lui, il est 
toujours gai et enjoué, je prie M. Trenell d’avoir la bonté en 
passant d’hotel d’Ambassade de vouloir bien en informer ses 
parents et leur donner de ses nouvelles. 


IVA 
Seesen 7. Nov. 1806. 
Meine liebe gute Nini. 

Ich habe Deinen lieben Brief vom 24ten richtig erhalten. 
Wenn ich Dir durch mein Schreiben Verdruss gemacht habe, so 
bitte ich Dich tausendmal um Verzeihung. Meine Absicht war 
bloss Dich auf Deine Fehler aufmerksam zu machen. Du musst es 
also als eine bittere Medizin betrachten die man sich gefallen 
laesst, weil man weiss, dass die Wirkung davon suess ist. Ich 
meinerseits habe auch Fehler genug, dass weiss ich sehr gut, denn 
vollkommen ist kein Mensch. Indessen wir wollen einer mit dem 
anderen Nachsicht haben und uns gegenseitig zu verbessern 
suchen. Es war also nicht so boese gemeint, meine liebe gute Nini. 
Du bist mir mit allen Deinen kleinen Maengeln und . . . doch 
lieber als alle Schaetze der Welt und ich werde mein ganzes 


37 Hebrew: Date of the marriage. 


38 This Elkan may be Meir Elkan (Meyer b. Elhanan Fuerth) a German 
writer and teacher of the early 19th century. 
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Leben dazu anwenden, dir Freude und Vergnuegen zu machen 
und werde nur dann froh sein wenn ich Dich gluecklich und 
zufrieden sehe. Glaube mir, liebe Nini, es vergeht kein Augen- 
blick, wo ich nicht an Dich denke und Dich zu mir her wuensche. 
Die zwei Monate die ich von Dir getrennt bin, kommen mir als 
ein Jahrhundert vor. Bei jeder Sache die ich unternehme denke 
ich immer, wenn doch meine liebe Nini und meine gute Mutter 
Charlotte hier waeren, wie gluecklich wuerde ich sein. 


* * Ox 
Liebe Nini. 

Wenn Du meine Empfindungen mit mir theilst, wenn Du 
eben das gegen mich fuehlst, was ich in meinem Herzen fuer 
Dich fuehle, sag’ mir wie ist est moeglich, dass Du mit solcher 
Gleichgueltigkeit von mir getrennt leben kannst? Was haelt Dich 
ab, Deine Herkunft zu beschleunigen? Glaubst Du etwa dass mir 
daran gelegen ist, dass Du viele Sachen und Geraete herbringst? 
Da wuerdest Du mir wahrlich grosses Unrecht thun. Ich liebe 
Dich allein mit allem Noethigen im Ueberfluss zu versorgen und 
was mein ist ist auch Dein. Warum schreibst Du mir solch kurze 
Briefe? Ich moechte so gern wissen was Du machst. Womit Du 
Dir die Zeit vertreibst? Kurz jede Kleinigkeit die Dich betrifft, 
ist mir wichtig und schaetzbar. Schreibe mir wenn es Dir moeglich 
ist, alle Tage, das Porto bezahle ich mit Freuden. Denn das ist 
ja mein einziger Trost seitdem ich von Dir getrennt bin. Waere 
Paris nicht so schrecklich weit von hier und waeren jetzt nicht 
solche unruhige kritische Zeiten, ich haette mich laengst aufge- 
macht und waere zu Dir gekommen. Aber das geht nun nicht. 
Wir sind . . . eben so gut Franzosen als Ihr, der Kaiser hat das 
Braunschweigische Land in Besitz genommen. In der Residenz 
Braunschweig liegen 500 Chasseurs die sich sehr gut auffuehren. 

Hier in der ganzen Gegend herum haben die Franzosen 
schrecklich gewirtschaftet, gepluendert, geschaendet und geraubt. 
Wir haben Gottlob hier nichts von Krieg empfunden, ausser dass 
das hiesige Staedtchen fuer die Preussen viel Getreide liefern 
musste, bis jetzt haben die Franzosen von hiesiger Stadt noch 
nichts gefordert, aus Vorsicht und . . . habe ich an unsere Tante 
Benjamin noch nichts [sic] geschrieben und sie ersucht bei der 
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Kaiserin auszuwirken, dass die hiesige Stadt von Kontributionen 
befreit werde.3? Auch an den Praefekten von Mainz habe ich das 
nochmals geschrieben. Hilft’s nicht, so schadet es wenigstens 
nicht. Die vorige Woche hat Monsieur Dufour, Lieutenant 
du fre[?] Régiment de dragone a cheval bei mir Abendbrot 
gegessen und war mit der hiesigen Einrichtung des hiesigen 
Institutes ungemein zufrieden, hat auch versprochen d’en rendre 
compte avantageux a Monsieur Malraison S. Inspekteur aux 
revenus chargé de mission spéciale dans le Duché de Brunswick. 
Wir haben wie Du leicht denken kannst, viel von Dir und 
unserer Familie gesprochen. Wenn Du, meine Liebe, jetzt 
herkommst, so kommst Du also nach Frankreich und bist also 
wie zu Hause. Gruesse mir Deinen lieben Vater und Deinen 
Bruder meinetwegen viel tausend mal, auch a ta chére amie 
Babet n’oubliez pas de faire mes compliments aussi qu’ a tous 
ceux qui se souviennent encore de moi. J’attends avec impatience 
votre réponse, ma chére et aimable Nini, je vous embrasse de 
tout mon coeur et suis pour la vie ton fidéle ami. 
B. Schottlaender. 

Dis moi, ma chére, si tu comprends tout ce que j’écrive en 
allemand autrement je vous écrirai toujours francais, si mon 
Jzargon vous plaise mieux. 


B 


' BH Seesen Yom 6 ‘E. Sh. K. 26 Heshwan 567 L’4 
d. 7t Nov. 1806. 
Mein lieber Freund und Onkel Trenell! 
Ich habe Ihr liebes Schreiben vom 24t Okt. wie immer mit 
viel Vergnuegen erhalten und mich herzlich gefreut dass Sie und 


39 By decree issued by Napoleon at Wittenberg October 23, 1806, the 
Dukes of Brunswick lost their territory. The occupation of the Brunswick 
Duchy by the French in 1806 is reflected also in the diary of Itzig Behrend. 
Cohen, Magnus. Unsere Familien Chronik. Jahrbuch fuer Juedische Geschichte 
und Literatur. 1909. p. 119. Aunt Benjamin is probably the wife of Jacob 
Benjamin of Mayence. Benjamin as an army contractor no doubt had influence 
with the authorities. 

4° Hebrew: With the help of God. Seesen. Friday. Eve of the Holy Sabbath. 
(‘Eveb Shabbat Kodesh] 26th of Heshwan. 567 according to the shorter reckoning. 
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all die Ihrigen gesund und wohl sind, und dass Sie noch oft an 
mich denken. Ich meinerseits habe Sie auch noch keinen Augen- 
blick vergessen. Ich traueme mich noch oft nach Ihrem Buer- 
gertisch hin, und wuensche ich koennte einmal so hinfliegen. 
Was Sie an meiner lieben Nini thun wird Ihnen gewiss der liebe 
Gott vergelten und Ihnen an Ihre liebe Kinder viele Freude 
erleben lassen. Wenn ich meiner lieben Nini zuweilen etwas 
Unangenehmes schreibe, so geschieht es gewiss aus keiner 
Absicht als um nach unserer Vereinigung nichts als Angenehmes 
ihr sagen zu koennen. Sie soll... schon mit mir zufrieden 
sein, wir werden uns schon vertragen und wenn sie je Thraenen 
vergiessen wird, so sollen es, wills Gott, keine andere als Freuden- 
thraenen sein. Wie gerne ich’s sehen moechte wenn Sie und Ihre 
liebe Frau zu meiner Hatunah* herkaemen, dass brauch ich 
Ihnen nicht zu sagen. Unsere Korrespondenz werde ich gewiss 
immer fortsetzen und Ihnen oft von unserem Glueck Nachricht 
geben. Zu der Ankunft des neuen Onkels gratuliere ich von 
Herzen. Ich bedauere nur, dass ich ihn nicht habe kennen lernen. 
Mit Onkel Shemu’el bin ich boese dass er mir gar nicht schreibt. 
Was die Ausstaffierung von Nini betrifft, so ist mir es sehr 
gleichgueltig. Ich bekuemmere mich um die Moden nicht viel. 
Was in Paris Mode ist, ist hier auch Mode. Paris hat immer als 
Muster fuer Deutschland gedient. Wenn Nini und Mama 
Charlotte nur gesund und wohlbehalten herkommen, so koennen 
sie meinetwegen allen Plunder zuruecklassen. Sie koennen sich 
meinetwegen machen was sie wollen, und ihre Wirtschaft ein- 
richten nach ihrem eigenem Gutduenken. Gruessen Sie mir [hre 


liebe gute Frau und Ihre... Fenny ... Lalotte wie auch 
meine gute Grossmutter meinen . . . lieben braven Onkel R. 
Ya‘akob# . . . und schreiben Sie bald . . . Verwandten 


Bendet Schottlaender. 
Schicken Sie mir doch gefaelligst die Aufforderung von den 
Sanhedrin.# Ich habe Ihnen noch so viel zu schreiben aber es 
muss auf ein andermal bleiben. 


4* Hebrew: Marriage. 

4 Rab Ya‘akob here is probably the Uncle Jacob Benjamin. 

43 At the session of the Assembly on the 23rd of September 1806, it was 
decided to issue an address in Hebrew, French and German to the European 
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[On opposite side of this same letter]: 
Ma chére Maman Charlotte! Vous ne pouvez vous imaginer 
combien je désire étre auprés de vous & ma chére Nini, il ne se 
passe pas une heure, oui, il ne se passe un moment ou je ne 
pense A vous, tout ce que je fais ou tout ce que j'arrange dans le 
ménage je me demande toujours que est ce que Maman Charlotte 
en dirait si elle étoit ici, si vous m’aimez si vous étes résolu de 
vivre avec nous de Grace hatez votre depart. Que est ce que vous 
arréte A Paris? Vous trouverez ici un coeur qui vous estime qui 
vous reverre, & je empresserai de rendre votre séjour aussi 
agréable qu’il est possible & vous pouvez arranger toutes choses 
selon votre gofit, au milieu d’un grand foule des hommes je me 
sens si isolé-réfléchissez en ma chére Maman & n’oubliez pas 
votre fils 
B. Schottlander 
[franking date]: [addressed]: 
A Mademoiselle 
Therése Francq 


Novembre Trenelle vieille rue du Temple No. 82 
15:[?] a Paris. 
1806 Franco-Mayence 
Vi 


B’H Seesen Yom 2 16 Kislew 567 L’44 
d. 24t Nov. 1806. 
Meine liebe gute Nini! 
Ich habe eine ganze Menge baierische und franzoesische 
Officiere bei mir die hier Rasttag halten und nach Braunschweig 
gehen und unterdessen sich hier in dem Institut die Zeit vertrei- 


synagogues inviting them to send delegates to the meeting of the Great 
Sanhedrin called for October 20, 1806. The circular appeal in French is found 
on page 264ff., of ]Tama] Organisation, and on p. 270 of Transactions of the 
Parisian Sanhedrin. Translated. . . with a Preface. . . by F. D. Kirwan. 
London. 1807. 

44 Hebrew: With the help of God. Seesen. Monday. 16th of Kislew. 567 
according to the shorter reckoning. Monday, however, the 24th of November, 
1806, was the 13th of Kislew, not the 16th. 

45 This is, of course, the Jacobson-School at Seesen. 
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ben. Du kannst also leicht denken, dass ich alle Haende voll zu 
thun habe. Um dich aber nicht in Unruhe wegen meiner zu 
setzen, so will ich doch in aller Geschwindigkeit Dir sagen, dass 
ich Deinen lieben Brief richtig erhalten habe und mich gefreuet 
dass Du gesund und wohl bist, welches ich von meiner Seite 
Gottlob auch versicheren kann. Wir muessen dem allguetigen 
Gott besonders danken, dass Er alle Kriegsunruhen von der 
hiesigen Stadt abgewendet hat. Wir haben bis jetzt von dem 
Kriege wenig oder gar nichts empfunden waehrend in der hiesigen 
Gegend viele Excesse begangen wurden. Gott wird weiter hueten. 
Ich habe mir bisher geschmeichelt, dass Du doch vielleicht bald 
herkommen wirst, aber Dein letzter Brief benimmt mir alle 
Hoffnung. Ich muss mich schon in Geduld ergeben. Es scheint 
mir, dass Du noch ein bischen boese auf mich: bist. Thue das 
nicht, liebe Nini. Meine Absicht war es wahrlich nicht Dich zu 
beleidigen. Als der Brief fort war tat es mir gleich leid, dass ich 
Dir sowas geschrieben hatte. Sei wieder gut, meine liebe Nini. 
Du weist dass ich’s herzlich gut mit Dir meine. Mein Cousin von 
dem ich Dir geschrieben habe denkt jetzt ganz anders von Dir 
und wird Dir naechstens schreiben. Er ist wieder in Hamburg, wo 
nun auch Franzosen eingerueckt sind.4® Auch von meinem Bruder, 
der in Berlin Kaufmann ist, sollst Du naechstens Brief haben. 
Er hat mir versprochen auf meine Hatunah herzukommen. Auch 
mein Cousin wird wahrscheinlich unsre Hochzeit beiwohnen. 
Beide sind gute edle Menschen, die Dir gewiss gefallen werden. 
Mein Bruder ist ueberdies ein schoener wohlgebildeter junger 
Mann. Vielleicht kommt auch mein Onkel R. Yehuda Danziger 
aus Berlin her. Von meiner Familie aus Danzig glaube ich nicht 
das welche herkommen werden, weil es gar zu weit von hier 
ist. Die Kriegsunruhen thuen dem Handel viel Schaden. Viele 
Personen aus meiner Familie leiden sehr darunter, indessen 
wir wollen hoffen dass es nicht lange dauern wird. Wie geht es 
Dir sonst, meine liebe gute Nini? Denkst Du auch fleissig an 
mich? Wenn ich Dich nur auf einige Augenblicke sprechen 
koennte. Ich habe Dir so viel zu sagen. Mit dem leidigen Schreiben 
ist es doch nichts. Ich werde eben abgerufen. Adieu, meine liebe 


46 The French occupied Hamburg the middle of November, 1806. 
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gute Nini, leb wohl und schreib mir bald wieder. Ich bin ewig 
Dein Dich zaertlich liebender 
Bendet Schottlaender. 


* * * 


Meine liebe Mutter! Ich gruesse Sie viel tausend mal und ich 
bitte den lieben Gott dass er Sie in seinen besonderen Schutz 
nehme und gesund und munter erhalte. 


* Ke * 


Mein lieber Onkel Trenell! 

Ich habe Ihre Strafpredigt mit Aufmerksamkeit gelesen, und 
finde dass Sie im Allgemeinen recht haben. Doch glaube ich dass 
Sie meine Absicht nicht recht verstanden haben. Es gibt keine 
Regel ohne Ausnahme. Ein andermal will ich mich deutlicher 
erklaeren. 

Meiner lieben Tante Trenell empfehle ich mich bestens, 
sowie meinen guten lieben Cousinen Lalotte und Fenny, ubifrat,47 
meiner guten wuerdigen Grossmama. 


* * * 


Liebe Nini. Gruesse mir den Onkel Shemu’el meinetwegen vielmal. 
Ich habe seinen schoenen Brief richtig erhalten. Er hat mir viel 
Freude gemacht. Sollte H’ Lorch wieder da sein, empfehle mich 
ihm gleichfalls, sowie auch an Monsieur Friedberg. Onkel 
Binyamin ist wohl noch im Hauptquartier.4® Deinen anderen 
Onkel den Schiffscapitain den ich noch nicht zu kennen die 
Ehre habe, bitte mich ebenfalls unbekannter Weise zu empfehlen 
so wie an alle andere gute Freunde, vorzueglich an Deine Babet, 
die Dich dann noch oft besuchen wird, hoffe ich. Wegen der 
Yerushah49 von Fenny’s Lehrer habe ich schon einige mal geschrie- 
ben aber keine Antwort erhalten. Bei den jetzigen Kriegsunruhen 
wird wohl nichts zu machen sein. Er muss Geduld haben. Wenn 


47 Hebrew: and particularly. 

48 Lorch, Friedberg and Benjamin, though excused for business purposes, 
had to return to the sessions of the Assembly of Notables which continued from 
July 26, 1806 to February 1807. Benjamin as an army contractor was, no 
doubt, kept busy at Headquarters. 

49 Hebrew: Legacy. 
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Ihr, JY’ Hs° herkommt, so bringt mir nochmals eine Abschrift von 
dem Testament nebst einer richtigen Adresse mit, dann wollen 
wir sehen was zu machen ist. 


[franking date]: [addressed]: 
Mademoiselle 
Decembre Therese Franq chez Monsieur M. g. Trenelle 
7 vieille rue du Temple No. 82 
1806 a Paris. 


Franco Mayence 


VI-A 
Seesen 1. Dez. 1806. 
Meine liebe gute Nini. 

Deinen lieben Brief vom 16. vorigen Monats erhalte ich in 
diesem Augenblick. Unmoeglich kann ich Dir die Freude beschrei- 
ben die mir dieses Schreiben verursacht. Ich sehe daraus, dass 
Du mich ein bischen genauer kennen zu lernen anfaengst und es 
auch allmaehlig einsiehst, welch ein Glueck es ist einen Mann 
gefunden zu haben, der es treu und redlich mit Dir meint und 
nichts verlangt als ein liebevolles Herz und zuvorkommende 
Guete und Sanftmuht. Ich habe nie an deinem guten Herzen 
gezweifelt und bin ueberzeugt dass je laenger wir zusammen leben 
werden desto inniger werden unsere Herzen sich vereinigen und 
wir werden einer in dem anderen gluecklich sein. Dieser Gedanke 
beschaeftigt mich jetzt bestaendig. Dein Bild steht bestaendig 
vor mir und es ist mir zuweilen, als wenn ich noch in Paris in 
unserm lieben Trenellzimmer bei Dir saesse und Dich sprechen 
hoerte. Ich danke Dir auch recht fuer Lebensbeschreibung. Ich 
weis doch nun womit Du Dich in jeder Stunde des Tages be- 
schaeftigst. Seit meiner Herkunft aus Paris lebe ich auch sehr 
stille und eingezogen, gehe fast die ganze Woche nicht aus, ausser 
Sonntag Abend, wo ich in unsern sogenannten Club oder Grande 
Société gehe; das ist eine geschlossene Gesellschaft von den 
Vornehmsten hiesiger Stadt, wovon meine Wenigkeit auch ein 
Mitglied ist. Man kommt da um 5 Uhr des Abds. zusammen. Die 
Herren haben ein besonderes Zimmer und die Damen auch. Da 


s° Hebrew: Im yirzeh ha-Shem: God willing. 
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wird gespielt, gesprochen usw. bis um 8 Uhr. Dann kommen die 
Herren und die Damen in einem gemeinsamen Zimmer zum 
Abendessen. Das ist auf folgende Weise eingerichtet. In der 
Mitte des Zimmers steht eine grosse Tafel worauf allerlei kalte 
Speisen und Fruechte aufgetragen werden, wovon jeder nach 
Belieben gegen Bezahlung von einem franzoesischen Livre unge- 
faehr essen kann. Um diesen grossen Tisch aber sind lauter 
kleine Tische woran diejenigen sitzen, die sich ihr Abendbrot 
von zu Hause hinbringen lassen. Diese verschiedenen Gruppen 
von Familien machen einen schoenen point de vue. Wenn wir 
so Gott will verheiratet sind, lassen wir uns auch Souper hin- 
bringen und essen mit unserer lieben Mutter zusammen. Bis 
jetzt habe ich in dieser Gesellschaft nie etwas mehr als ein 
bischen Butterbrot gegessen.5t Nach dem Essen wird wieder 
gespielt, naemlich, L’hombre Weiss und Schwarz. Ich, der ich 
keine Karten spiele, amuesiere mich mit Damenbrett, zuweilen 
werden auch gesellschaftliche Spiele gespielt. Dies dauert bis um 
zehn Uhr, dann geht jeder nach Hause. Diese Gesellschaft 
besteht aus etlichen 30 Mitgliedern ohne das weibliche schoene 
Geschlecht zu rechnen, und ich kann sagen, dass nicht einer 
darunter ist, der mir nicht gut waere; es sind auch fast lauter 
durchgehend gute edle Menschen. Es sind viele adlige darunter, 
aber man merkt keinen Unterschied zwischen dem Adel und 
Buerger. Hier herrscht Gleichheit und Freiheit. Das ist also mein 
einziges Vergnuegen und Erholung, denn die ganze Woche ueber 
bleib ich bei meinen Geschaeften, schreibe, rechne, sehe dass 
alles nach Recht und Ordnung gehet und wenn ich ein bischen 
Zeit uebrig habe lese ich ein nuetzliches Buch, nehme ein Prischen 
Tabak und denke an die Zukunft. 

Du siehst also, liebe Nini, dass wir in unserer Lebensart 
beinahe ueberein kommen, wenn nur erst noch ein paar Monate 
vorbei waeren. Ich hatte es mir nicht leicht vorgestellt dass man 
sich an einem so kleinen Wesen so attachieren kann. Wenn ich 
dergleichen noch von anderen gesehen und gehoert habe, so 
habe ich darueber gelacht, und es fuer eine Thorheit gehalten. 
Jetzt bin ich dafuer bestraft. Nach der Versicherung von unserem 


st Like Jacobson and many other Reform Jews of his day Schottlaender 
observed the dietary and other ritual laws. 
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lieben Onkel Trenell kann es sein, dass Ihr Rosh Hodesh Shebats 
von dort abreist. Schreib mir doch ja bald, wenn die Antwort 
von Onkel Benjamin kommt, damit ich mich im Voraus darauf 
freuen kann. Liebe Nini, Du weisst doch, dass Onkel Benjamin 
seinen Sohn hierher geben will. Ich kann ihn aber aus verschie- 
denen Ursachen nicht hernehmen. Erstens ist es wider die 
Schulgesetze ein Kind mit einem koerperlichen Fehler anzuneh- 
men, zweitens muss ich Dir gestehen, dass ich so einen Menschen 
nicht gut vor mir sehen kann. Es ruehrt mich zu sehr und ich 
waere auch in bestaendiger Angst, dass er sich beim heraufgehen 
der Treppen einen Schaden thun wird, es wuerde mir also mein 
Leben verbittern, wenn ich diesen jungen Menschen hernehme 
und das denke ich, bin ich doch nicht schuldig zu thun. Und dann 
bin ich in Verlegenheit, wie ich dies dem guten Onkel Benjamin 
dem ich gern alles zu Gefallen thun moechte abschlagen soll. Ich 
bitte Dich daher mit unserer lieben Mutter zu sprechen, dass 
sie es ihm mit guter Manier vortraegt. Das hat aber Zeit bis ihr, 
wills Gott, zur Reise fertig seid. Hoer einmal, liebe Nini, ich 
habe seit meiner Zurueckkunft von Paris verschiedene franzoesi- 
sche Buecher gelesen. Ich lege Dir hier das Verzeichnis bei, thue 
mir den Gefallen und sehe zu, dass Du sie auch bekommst. Ich 
weiss gewiss sie werden Dir Vergnuegen machen und dann 
koennen wir bei Deiner Herkunft davon sprechen. Ein Lehrer 
der Mathematik in meiner Schule, der mein Gesellschafter und 
Tischgenosse ist, laesst sie mir immer von Braunschweig, wo ein 
franzoesischer Buchhaendler wohnt, herkommen. Wenn Du, wills 
Gott, hier bei mir bist, dann wollen wir zusammen lesen, nicht 
wahr? liebe Nini? und wenn unsere kleine Maman sich gut 
auffuehrt bekommt sie auch .. . 

Liebe Nini, willst Du mir eine Freude noch machen, so lege 
in dem Brief den Du mir naechstens schreiben willst eine kleine 
Locke von DeinemjHaare bei. Du kannst sie so klein nehmen wie 
Du willst und sie mit einem seidenen Faden zusammenbinden. 
Du musst aber ja keinem was davon sagen, allenfalls unserer 
lieben Mutter, so schadet es nicht, andere aber die es nicht 
interessiert, koennten es laecherlich finden und auslachen lasse 

s2 Hebrew: The first day of the month, Shebat. This fell on the 10th of 
January, 1807. 
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ich mich nicht gern. Adieu meine Liebe, ich habe heute zu thun, 

naechstens schreibe ich Dir mehr, leb wohl und vergnuegt. Ich 

bin in Gedankeh an mein Herz und bin Dein treuer Freund, 
Bendit Schottlaender. 


Liebe Mutter Charlotte. 

Wir wollen einmal ein deutsches Woertchen mit einander 
sprechen. Sie schreiben mir Sie koennen nicht eher herkommen 
. . . bis Sie einen haben der Sie paesendiert [sic]. Ich sehe die 
Notwendigkeit nicht ein. Wenn . . . so braucht ja nicht gleich 
zu sein, . . . solange schieben wir die [Reise] auf, unterdessen 
koennen wir alles nach Ihrem Gefallen einrichten. Wenn Sie 
sich ein gute Koechin mitbringen, so haben Sie Reisegesellschaft 
auch. Doch ich ueberlasse alles dies Ihrer Einsicht und will mich, 
wenn es so sein muss, noch gedulden. Machen Sie alle Sachen mit 
Bequemlichkeit in Ordnung, nehmen Sie sich Zeit dazu und 
kommen nur gesund und wohlauf zu mir her, dann bin ich 
zufrieden. 

Ihr treuer Sohn 
Bendit Schottlaender. 
Je rend mille grace 4 mon beau-frére Francq pour la charmante 
et jolie lettre dont il a eu la bonté de m’honorer. I] peut étre 
persuadé que je prendrai toujours le plus vif intérét A tout ce 
qui concerne sa personne que est le frére de ma bien aimée et 
que je serai charmé d’apprendre souvent de ses nouvelles. Salut 
cordial 4 votre cher pére France. [?] 


* * 


B 
Seesen d. It Dec. 1806. 
Mein lieber Freund und Onkel Trenell. 
Thr lieber Brief in welchem Ihr gutes biederes Herz gar 
nicht zu verkennen ist, hat mir wie immer viel Freude gemacht. 
Von Milhamah® wissen wir T’L%4 bis jetzt nicht viel, ausser das 


53 Hebrew: War. 
54 Hebrew: Tehillah le’ El: Thank God! 
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Kontributionsgeld, welches auferlegt worden, es betraegt fuenf 
Millionen livre francais. Fuer so ein kleines Laendchen wie 
Braunschweig ist das freilich ein bischen viel. Auch werden allen 
Soherim die englische Sekorahs’> weggenommen, das macht auch 
manchen arm. HSH’ Y57 gebe nur dass es dabei bleibt, dann 
ist es noch zum aushalten. Dass der MU’ M besham®® auch nicht 
gross ist will ich gerne glauben. Ein allgemeiner Friede waere 
gewiss zu wuenschen. Wir wollen indessen das Beste hoffen. 
Dass der neue Onkel eine so schoene Beute von Kastor-Hauete 
mitgebracht hat, freut mich, ich habe gar nicht gewusst dass er 
schon verheiratet ist. Wo wohnt er denn eigentlich? Gruessen Sie 
ihn meinetwegen vielmal wenn Sie an ihn schreiben. Sein freund- 
schaftlicher Gruss hat mir viel Vergnuegen gemacht. Dass Sie an 
Onkel Benjamin geschrieben dafuer danke ich recht sehr, wenn 
Sie Teshubahs® erhalten geben Sie mir Nachricht. Die Bulletins 
der grossen Armee®? bekomme ich alle Posttag von Berlin aus 
zugeschickt. Wie lieb es mir waere, wenn Sie mit auf meine 
Hatunah LMZ’T® herkaemen, brauch ich erst nicht zu sagen. 
Sehen Sie zu, vielleicht geht es doch. Dass ich Sie oft mit meinen 
Briefen belaestigen werde, daran brauchen Sie nicht zu zweifeln. 
Ihre Schilderung des grossen Sanhedrin ist wirklich nach dem 
Leben getroffen. Ich bin wirklich neugierig was eigentlich die 
Sanhedrin vornehmen werden.* Zu thun waere freilich genug, 
aber dann muesste ein grosser lamdan® und zugleich ein ge- 


35 Hebrew: Merchants. 

56 Hebrew: Wares. 

s7 Hebrew: Ha-Shem yitbarak: God, May He be praised! 

388 Hebrew: Massa uMattan beSham: business conditions there. 

59 Hebrew: Answer. 

60 Napoleon entered Berlin October 27, 1806 and made it his headquarters 
while finishing the subjection of Prussia and preparing for the campaign 
against the Russians. 

6 Hebrew: Hatunah leMazzal Tob: The wedding, may it be a happy one. 

62 The Sanhedrin of rabbis and laymen did not begin its sessions until the 
9th of February, 1807. The Sanhedrin was called by Napoleon to give official 
sanction to the stand taken by the Assembly on the 12 questions propounded 
to them by Napoleon. 

6 Hebrew: Lamdan: a rabbinic scholar. It is interesting to note that 
Schottlaender, who is very probably the ‘‘ghost writer’? for Jacobson, does 
not think of his employer for this office although Jacobson was to occupy a 
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schickter Mann an der Spitze stehen. Wo die beiden Sachen 
nicht zusammen sind, was kann daraus werden? Wenn was 
vorfallen sollte theilen Sie mir’s mit, darauf verlasse ich mich. 
Dass meine liebe Nini wieder mit mir ausgesoehnt ist macht mir 
plaisir. Was ich Ihnen sagen wollte ist also nicht mehr noetig. 
Vertreten Sie immer Vaterstelle .. . ihr mit Raht und That 
zur Hand, so wird es der liebe Gott Ihnen bei Ihre liebe Kinder 
vergelten und Ihnen viele Freude an Ihre gute Fenny und 
Lalotte und an alle diejenige, welche noch vielleicht auf dem 
Wege sind, in vollem Masse schenken. Warum hat Ihr braves 
Weibchen mich diesmal nicht gruessen lassen und meine Grand- 
maman auch nicht? Ich wollte wohl wetten sie sind beide mit den 
Kindern in die Pension gegangen um ihre Komoedie spielen zu 
sehen. Ich wuensche ich waere da und haette sie auch beiwohnen 
koennen. Gruessen Sie mir die lieben Kinder Ihre liebe Frau und 
Grossmama viel mal. Die Komoedie welche die Kinder spielen 
ist mir nicht bekannt. Wenn Sie mir solche durch meine liebe 
Nini herschicken, wird es mir Freude machen. Schreiben Sie mir, 
ob sie ihre Sache gut gemacht haben. Unsern Onkel Shemu’el 
gruesse ich auch viel tausend mal. Sollte das nicht angehen dass 
er meine Leutchen herbegleitet kann er nicht auf einige Monat 
von seinem Amte abkommen? Wir haben bis jetzt noch immer 
Sommer gehabt. Wie sieht es in Paris aus? Ihr lieben Leutchen 
habt gewiss zu beten, dass es nicht kalt wird, denn Ihr muesst 
ja frieren bei Eurem Kamin bald von vorne, bald von hinten. 
Ich habe in Gedanken nicht gemerkt, dass das Papier schon 
voll ist, und haette noch lange so schwaetzen koennen, nun gute 
Nacht. Auf ein ander Mal mehr. K’D D’SH% 


Bendet Schott. 
* * * 


somewhat similar position, 1808, in Westphalia as President of the Jewish 
Consistory there. 

64 Hebrew: Koh dibre doresh shelomeka: These are the words of him who 
greets you. 
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Vil 


B’H Seesen Yom 1 17 Tebet 567 LP’K% 
d. 27t Dec. 1806. 
Meine liebe guie Nini! 

Nachdem ich mich beinahe drei ees abgehaermt und 
von einem Posttag auf den anderen immer vergeblich nach 
einem Briefe von Dir und den Unsrigen mich gesehnt habe 
erhalte ich gestern zu meiner innigsten Freude 2 Deiner lieben 
Briefe, naemlich vom 7t und dem 12t auf einmal, woraus ich 
mit Vergnuegen ersehe dass Du und alle unsere lieben Leutchen, 
Gott erhalte sie, gesund und munter sind, welches bei mir die 
Hauptsache ist. Alles Uebrige aber Nebensache welches ich 
jedoch nicht unbeantwortet lassen will. Also huebsch nach der 
Ordnung. Was den Onkel Shemu’el anbetrifft, so habe ich bis 
jetzt noch nichts von ihm gesehen oder gehoert. Es waere wirklich 
unverzeihlich, wenn er mir so nahe waere und doch nicht zu mir 
kaeme. Ich brauche Dir’s wohl nicht zu sagen wie sehr ich mich 
auf seine Herkunft freue, indessen vielleicht geschieht es noch. 
Ich will es abwarten. Aus dem Schreiben unseres lieben Onkel 
Trenell erfahre ich, dass Du Dich auf den Ball in der Pension 
recht lustig gemacht hast. Warum schreibst Du mir gar nichts 
davon? Du weisst ja welchen Antheil ich an allem nehme was 
Dich betrifft. Erhitze Dich nur nicht zu sehr, meine liebe Nini, 
wenn Du tanzest. Mann kann leicht seiner Gesundheit schaden. 
Ich haette gewuenscht ich waere bei Dir gewesen und haette 
dieses kleine Fest mit beiwohnen koennen. Indessen die Zeit 
rueckt ja immer naeher, wo wir auf immer zusammenleben 
werden. Dass Onkel Binyamin noch nicht geschrieben hat, thut 
mir leid. Ich hoffe indessen dass ehe dieser Brief zu Dir kommt, 
schon ein Brief da sein wird. Gib mir nur bald Nachricht davon, 
damit ich endlich weiss, wenn Ihr von da abreist. Was den Sohn 
vom unseren Onkel Binyamin betrifft, so will ich sehen ob es 
moeglich zu machen ist. Ich glaube aber schwerlich dass es 


6s Hebrew: With the help of God. Seesen. Sunday. 17th of Tebet according 
to the shorter reckoning. But Sunday the 17th of Tebet, 1806, was the 28th 
of December, 1806, not the 27th. Probably Schottlaender dated the letter on 
the night of the 27th of December which is the beginning of the 17th of Tebet. 
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- angehen wird, da es wider die Schulgesetze ist und Herr Jacobs- 
sohn es auch nicht gerne sehen wird. Uebrigens habe ich schon 
in meinem Vorigen meine Gruende geschrieben warum ich ihn 
nicht gerne hernehmen will. So viel ich einsehe wird dieser Knabe 
hier zu viel Verdruss Anlass geben. Wenn Ihr mir also folgen 
wollt, so lasst ihn weg. Ich thue zwar Dir und Deiner Mutter 
zu lieb alles was Ihr von mir verlangt, aber man muss auch an 
sich selbst nicht vergessen und nicht muthwilligerweise sein Leben 
verbittern. Selbsterhaltung ist die erste Pflicht. Ich spreche aus 
Erfahrung, da ich bestaendig unter Kinder lebe, und mich auf 
dergleichen verstehe. Ich sage also, noch einmal, lasset den 
Knaben huebsch zu Hause bei seiner lieben Mama, hier passt 
er nicht her. Wenn Ihr mir aber nicht folget, so habt Ihr’s 
Euch selbst nachher zuzuschreiben was daraus entsteht. Ich sehe 
um Grunde auch nicht ein, was es fuer ein Glueck fuer ihn ist, 
wenn er herkommt. Er kann wenn er will, auch in Mainz®® 
recht viel lernen, will er aber nicht so wird er hier eben so wenig, 
vielleicht noch weniger lernen als dort. Hier habt Ihr einen 
freundschaftlichen Raht und meine aufrichtige Meinung, machet 
nun was [hr wollt. Ich denke wenn Du mir gut bist, so wirst 
Du alles zu vermeiden suchen was mir Verdruss und Kummer 
machen kann. Weiter brauche ich nichts zu sagen. Und nun 
kein Wort mehr davon. 

Dass Dir das Buch La Laitiére gefallen hat freut mich, La 
Diligence’? hat mir auch nicht sonderlich gefallen. Ich wuensche 
nur dass Du auch das dritte lesen moegest das wird Dir gewiss 
Vergnuegen machen. Fuer das versprochne Andenken von 
unserem lieben Onkel Trenell danke ich im voraus. Ob er gleich 
gar kein Andenken noethig hat, da sein Andenken in meinem 
Herzen ist. 





66 This was the child’s home. Jacob Benjamin the father came from 
this city. 

67 These two plays are probably the following: la Diligence de Lyon, ou 
les Prétensions bourgeoises, comed. en 3 actes et en vers. Paris, Hugelet, 1802; 
the author is Michel Cubieres de Palmezeaux (1752-1820). La Luaitiére, 
comédie-anecdot. en un acte, en prose, mélée de vaudev. Paris, Perreault, 
1806. The author is C. Henrion. d. 1808. This information has been kindly 
furnished to me by the Librarian of Congress. 
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Fuer deine Locke sage ich Dir den herzlichsten Dank. Es hat 
mich sehr angenehm ueberrascht als ich beim Eroeffnen des 
Briefes dieses mir theuere Geschenk erblickte. Es ist doch 
schon wenigstens etwas von meiner lieben Nini. Das Uebrige 
wird mit Gotteshilfe auch nachkommen. Dir uebrigens alles zu 
schreiben was ich empfinde, was ich denke halte ich fuer eine 
vergebliche Muehe da kalte Worte doch die Sprache des Herzens 
nicht auszudruecken vermoegen. Also, lieber alles verwahrt bis 
ich Dich hier bei mir habe. Dann wollen wir lieber muendlich ein 
Woertchen mit einander sprechen, nicht wahr meine Liebe? Leb 
also wohl, meine theure gute, Gott erhalte Dich gesund und 
munter und bringe Dich bald zu Deinem Dich liebenden 

Freund Bendet Schottlaender. 


ee hak 


Ma chere Maman Charlotte! 

J’ai tant d’affaires aujourd’hui que je ne sais ol comencer ou 
finir cependant je ne puis m’empécher a4 vous dire au moins ma 
chére Maman que je pense presque toujours 4 vous & que je ne 
désire plus ardement que de vous voir le plutét possible chez moi 
alors je vous dirai de vive voix combien je suis de tout mon 
coeur votre fils 

B. Schottlander. 
Je fais bien des complimens 4 mon cher Pére Frang & 4 mon 
frére ainsi que a toute notre famille surtout a Babet. 


* oe % 


Mein lieber braver Onkel Trenelle. 

Ich bin Ihnen auf zwei Briefe Antwort schuldig, und doch 
kann ich heute vieler Geschaefte halber mich nur kurze Zeit mit 
Ihnen unterhalten. Sie glauben nicht was fuer Vergnuegen mir 
Ihre treuherzige ungekuenstelte Briefe machen. Es ist mir immer 
im Lesen, als wenn Sie da vor mir stuenden und die Bewegungen 
dazu mit den Haenden machen. Unsre Korrespondenz muss auch 
nach meiner Verheiratung immer in Gange bleiben, denn Sie 
sind ein Mann nach meinem Herzen, Ish Zaddik Tamim,® ohne 


68 Hebrew: a righteous and whole-hearted man. The phrase is from 
Genesis VI, 9, 
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Falschheit ohne Verstellung, gerade und bieder. Solche Leutchen 
mag ich gerne. Nun zur Beantwortung Ihrer Briefe. Was die 
Milhamah betrifft, so muss ich Ihnen den Emet®? sagen. Die 
Shemu‘ah? will mir nicht recht gefallen. Weiter kann ich nichts 
sagen ha-Zeman yaggid." HSHY’T gebe bald Shalom,” das ist 
alles was ich wuensche. Die Beschreibung der gegebenen Fé€te 
in der Pension Ihrer 13 Kinder hat mir Freude gemacht. Ich 
wollte ich waere bei Euch gewesen und haette Alles mit ansehen 
und anhoeren koennen. Fuer die mir mitgetheilte Sachen min 
Assemblée B’Y% danke ich Ihnen herzlich. Ich finde zwar nichts 
besondres darinnen, was ich nicht im Voraus gesagt und angera- 
then habe. Indessen macht es mir doch Freude zu sehen, dass 
man mein Raht befolgt hat. Ich bin nun neugierig, was die 
Sanhedrin machen werden. Sind denn die andren Deputierten 
schon alle wieder fort? Ich muss fuer heute schliessen. Gruessen 
Sir mir Ihre liebe Frau Ihre liebe Kinderchen meine liebe Fenny 
und Lalotte, meine wuerdige Grossmutter, den Onkel Capitaine 
so wie alle unsre Angehoerigen und erfreuen Sie bald wieder mit 
einem Schreiben Ihren treuen 

Freund Bendet Schottlaender. 


[franking date]: [addressed!: 
Mademoiselle 
[month not clear] Therese Francq chez Monsieur 
rhe L. Trenelle vieille rue du Temple No. 82 
1807 a Paris. 


Franco Mayence 


* o* x 


69 Hebrew: Truth. 

7° Hebrew: Rumor. 

™ Hebrew: Time will tell! 

7 Hebrew: May God, praised be He, bring peace speedily. 

73 1 (ieben) abbreviation. 

™ Hebrew: Min Assemblée Bene Visra’el: of the Israelitish Assembly i. e., 
the Assembly of Jewish Notables in Paris. 


[35] THE LOVE LETTERS OF BENDET SCHOTTLAENDER 571 


Vill 


B’H Seesen Yom 5 13 Shebat 567 L’7s 
d 22t Jan. 1807. 
Meine liebe Nini! 

Ich erhalte in diesem Augenblick Deinen lieben Brief vom 9t 
dieses und eile ihn sogleich zu beantworten. Dass Du in drei 
Wochen kein Brief von mir erhalten hast begreife ich nicht; 
da gewoehnlich der Brief doch nur 12 hoechstens 13 Tage auf 
dem Wege von hier nach Paris zuzubringen pflegt. Die Posten 
muessen jetzt sehr unordentlich gehen. Dem sei wie ihm wolle, 
so freue ich mich, meine liebe gute Nini, dass Du und all die 
Unsrigen gesund sind, und dass Ihr nun endlich Eure Abreise 
beschlossen habt. Ihr schreibt mir aber noch nicht an welchem 
Tag im Monat Ihr von dort abreisen werdet, auf welche Art Thr 
diese Reise machen wollet, ob in einem eigenen Wagen oder mit 
der Diligence, und wen Ihr mit zur Gesellschaft nehmet, denn 
ohne eine Mannsperson werdet Ihr doch wahrscheinlich nicht 
reisen. Von dem allen sagtet Ihr mir nicht ein Wort und doch 
haette ich dies alles gerne gewusst. Dass der Onkel Benjamin nicht 
auf unsere Hochzeit kommen will, thut mir herzlich leid, ich will 
indessen an ihn schreiben, und da er nur 40 Stunden von hier 
entfernt ist, so hoffe ich, dass er sich noch zureden lassen wird. 
Zu der bestimmten Zeit kann nun einmal unsre Verbindung 
nicht gefeiert werden, da R’H Adar’ schon vor der Thuer ist. 
Indessen das hat nichts zu bedeuten, wenn Ihr JY’H erst hier 
seid da wollen wir die Sache ueberlegen und alles nach Bequem- 
lichkeit einrichten. Leb wohl, meine liebe gute Nini, noch eine 
kurze Zeit und wir sind auf ewig vereinigt und nichts als der 
Tod soll uns trennen, woran mit Gottes Hilfe erst in 60 Jahren zu 
denken ist. Ich erwarte bald wieder ein Schreiben von Dir und 
bin Dein Dich zaertlich liebender 

Bendet Schottlaender. 


7s Hebrew: With the help of God. Seesen. Thursday. 13th of Shebat. 567 


according to the shorter reckoning. 
76 Hebrew: Rosh Hodesh Adar: the first day of the month Adar. The first 


of Adar in 1807 came on the 9th of February. 
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Gruesse mir unseren lieben Vater und Bruder viel tausend mal. 
Ich denke oft an beide. Ich wuensche ihnen alles erdenkliche 
Wohlergehen. Alle meine Freunde und Babet .. . 


* * * 


Liebe Mutter! 

Mit inniger Freude habe ich die Nachricht in Ihrem lieben 
Brief vernommen, dass Sie nun bald von dort abreisen werden. 
Ich rechne darauf dass Sie in der Mitte Februar’s hier eintreffen 
werden wenn Sie naemlich nach meinem Wunsch den ersten des 
Monats von dort abreisen. In diesem Falle aber werde Sie dieser 
Brief nicht mehr in Paris finden. Wenn mein lieber Freund H’ 
Lorch meine an ihn gethane Bitte gewaehren und mit her auf 
meine Hatunah kaeme, wie unaussprechlich wuerde ich mich 
freuen. Sie schreiben mir noch ueber Ihre Reise so unbestimmt, 
als wenn noch ein Jahr dazu waere, und Sie wissen doch, dass es 
manche mal einige Wochen dauert, ehe ein Brief herkommt. 
Auf alle Faelle denke ich doch von Mainz aus Nachricht zu 
erhalten, wenn Ihr dort angekommen seid. Ich habe noch soviel 
zu schreiben, dass ich garnicht weiss wo ich anfangen noch enden 
soll. Ich will lieber alles lassen bis wir zusammen sind, da laesst 
sich in 4 Stunde mehr sagen, als in zwei Stunden schreiben. Ich 
erwarte bald wieder Nachricht und bin Ihr treuer Sie schaetzender 
Sohn 

Bendet Schottlaender. 
* * * 


Mein leber braver Onkel Trenell! 

Ich trete nun bald in den Stand der heiligen Ehe, wovon Sie 
ein Liedchen zu erzaehlen wissen. Ich bin willens bei Ihnen als 
erfahrner Praktikus in die Lehre zu gehen, und von Ihrer Erfah- 
rung in diesem Fache zu profitieren. Schade nur, dass die Zeit 
so kurz dazu ist. Das Beste waere, Sie entschliessen sich und 
machen diese Reise mit hieher, da waeren wir auf einmal aus aller 
Noth geholfen. Wie sehr willkommen Sie mir sein werden, brauch 
ich wohl erst nicht zu sagen. In jedem Fall, bleiben Sie mein 
Freund und geben mir wenn auch nicht muendlich wenigstens 
schriftlich Ihren Raht. Meine liebe Nini wird gewiss das Gute 
nicht vergessen das Sie in Ihrem Hause genossen und es Ihnen 
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einst Dank wissen dass Sie zuweilen in ihre kleine Verirrungen 
zurecht gewiesen haben, und ich werde ewig Ihr Schuldner 
dafuer bleiben. 

Das versichert Ihnen Ihr Freund Bendet Schottlaender. 
Ihrer lieben Frau die gute Grossmutter LOY’77’ die lieben guten 
Kinderchen Fenny und Charlotte?’ und alle unsere Familie 
besonders das Schmollsche’? Haus gruesse ich herzlich. 


[franking date]: [addressed]: 
Mademoiselle 
Fevrier Mlle. Therese Francq chez 
f Monsieur M. Trenelle vieille rue du Temple No. 82 
1807 a Paris. 
Fr. Mayence. 
Ix 


B’H Seesen Yom 5 19 A’R 567 L’*° 
d 25t Feb. 1807. 
Meine liebe Nint! 

Mit unaussprechlicher Freude ersehe ich aus Deinem lieben 
Brief dass Du Gott sei Dank gluecklich und wohlbehalten bei 
Deiner wuerdigen Tante in Mainz angekommen bist. So sehr 
sich auch mein Herz nach Deiner Gegenwart sehnt, so noethigen 


77 Hebrew: le’Orek yamim tobim: May she live to a ripe old age. 

78 He meant without doubt, Lalotte, one of the daughters of Trenelle. 

79 The Schmoll family to whom Schottlaender wished to be remembered 
was a very prominent one in the Ashkenazic community in Paris. Aaron 
(Aron) Schmoll was particularly interested in a reorganization of Jewish 
communal and religious life and was a member both of the Assembly of 
Notables in 1806 and the Great Sanhedrin of 1807. He was a representative 
of the Département of the Seine. The Schwadron Collection in Jerusalem 
contains a letter signed by him dated January 24, 1820. He was still living in 
1828. [Tama] Organisation, p. 117ff; Tama, D. Collection des Procés- Verbaux 
et Décisions du Grand Sanhédrin. Paris. 1807. p. 16; Anchel, p. 57, 136, 483; 
Kahn, Le Comité de Bienfaisance. p. 206-207. 

80 Hebrew: With the help of God. Seesen. Thursday. the 19th of Adar 
Rishon [the first Adar]. 567 according to the shorter reckoning. However, the 
19th of the first Adar fell on Friday the 27th of February and the 25th of 
February fell on a Wednesday the 17th of Adar. Thursday was the 18th of 
Adar and the 26th of February. 
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mich doch meine unaufschiebbaren Geschaefte noch einige Zeit 
auf dies Vergnuegen Verzicht zu thun und einen andern an 
meine Stelle zu Eurer Begleitung hinzuschicken. Herr Kohn, 
einer der braven juedischen Lehrer meiner Schule, reist naechsten 
Sonntag, JY’H, mit meiner eignen Equipage von hier ab und 
wird Freitag, leTobah® in FF’D eintreffen. Ich wuerde es gerne 
sehen, wenn er Euch bei seiner Ankunft schon in FF’D vorfaende, 
damit er Sonntag darauf von dort wieder abreisen und Freitag 
darauf hier eintreffen koennte. Er hat Ordre fuer Eure Bequem- 
lichkeit auf der Reise aufs Beste zu sorgen. Ihr koennet Euch auf 
diesen guten Mann ganz verlassen, und ganz unbesorgt sein. 

Ich schmeichle mir in FF’D viele gute Freunde zu haben, 
die sich gewiss ein Vergnuegen daraus machen werden, den 
Aufenthalt meiner lieben Familie so angenehm als moeglich zu 
machen. Mir wuerde aber ein besonder Gefallen geschehen, 
wenn Du, liebe Nini und unsre gute Mutter, LOY’7, bei Eurer 
Ankunft in FF’D Euch gleich an Madame May*® die Schwester 
der Madame Jacobssohn wenden wolltet. Dieses herzensgute 
liebe Weibchen ist eine meiner geprueftesten Freundinnen, die 
Euch gewiss mit Liebe und Herzlichkeit empfangen, und fuer alle 
Eure kleinen Beduerfnisse schwesterlich sorgen wird. Was ich 
Dir noch zu sagen habe, meine liebe Nini, das behalte ich zurueck, 
bis ich so gluecklich bin Dich muendlich zu sprechen. Auf einige 
Meilen komme ich Euch auf alle Faelle entgegen. Leb wohl, 
und vergnuegt indessen, und denke fleissig an Deinen Dich 

liebenden Freund Bendet Schottlaender. 


* * * 


Meine gute lhebe Mutter LOY’T. 

Ich freue mich herzlich aus Ihrem heutigen Brief Ihre glueck- 
liche Ankunft nach Mainz zu ersehen. Kuenftigen Freitag JY’H, 
werden Sie meinen Wagen bereits in FF’D finden. Herr Kohn, 
den ich zu Ihrer Begleitung mitschicke, wird Sie, laut meiner 
Ordre in Empfang nehmen, und fuer alle Ihre Beduerfnisse 

8t Hebrew: May it be for good! 

82 Gnendel Samson, sister of Mink Samson Jacobson, wife of Israel Jacob- 
son, was married to Seligmann Benedikt May of Frankfort on the Main. Cf. 


Table 5 of [Berliner, Moritz.] Stammbaum der Samsonschen Familie. 3te 
Auflage. Hannover. 1912. 
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bestens bedacht sein. Mein Raht ist, dass Sie die Pakete und 
Sachen, die Sie etwa bei sich haben gleich bei Ihrer Ankunft in 
FF’D sogleich auf der dortigen Post legen, damit Sie desto 
leichter und bequemer in dem Wagen sitzen koennen. Diese 
Sachen werden dann mit Ihnen zugleich hier eintreffen und Sie 
koennen dabei nichts verlieren. Wenn Sie, liebe Mutter, glauben 
dass Sie gleich bei Ihrer Herkunft auf die Hochzeit Ihrer Kinder 
tanzen koennen, so irren Sie sich. Tausend kleine Umstaende 
treten zusammen, die mich noetigen die Hatunah, LMZ’T, bis 
auf L’G be ‘Omer*3 also noch auf einige Monate aufzuschieben. 
Um von den vielen Hindernissen nur einige anzufuehren so ist 
H’ Jacobssohn jetzt in Geschaeften verreist und wird erst in 
unbestimmter Zeit wieder kommen. Madame Jacobssohn lassen 
es auch gewisse Umstaende nicht zu, dass sie so bald herkommen 
koennte.*4 Viele Mitglieder der Samsonschen Familie,*® die alle 
meine Hochzeit mitzufeiern beschlossen haben, koennen auch 
jetzt noch nicht ab. Mein Bruder in Berlin muss auch erst die 
FFDOder** Messe beziehen. Diese Messe ist erst den 9t Maerz 
und dauert 14 Tage. Mein Cousin Heine®’ in Hamburg, der auch 
kommen will, kann jetzt wegen wichtiger Geschaefte nicht 


83 Hebrew: the 33rd day of the Omer counting, Between the 2nd day of 
Passover and the Feast of Weeks there are 49 Omer days. L’G be‘Omer, the 
33rd day of this 49 day period, is always the 18th of Iyyar. The wedding took 
place therefore on Tuesday, May 26, 1807. 

84 Jeanette Jacobson was born in 1806. It is possible that the care of this 
infant made it difficult for Mrs. Jacobson to come to the wedding. 

85 The genealogical tables of this distinguished family may be found in 
[Berliner, Moritz] Stammbaum der Samsonschen Familie. 3te Auflage. Han- 
nover. 1912. 

86 Hebrew: Frankfort on the Oder. 

87 After the year 1780 the widow of Chaim Bueckeburg (Heimann Heine) 
the grandfather of Heinrich Heine, went with her sons to Hamburg. There 
were thus a number of Heines in Hamburg related to the great Jewish poet. 
Schottlaender was, therefore, possibly related to his family. The cousin 
mentioned here might possibly be Salomon Heine, the great banker and 
philanthropist, uncle of Heinrich Heine. Inasmuch as there are Franks in the 
Heine family it is not impossible that Therese Frank was somehow also 
related to Schottlaender. 

Cf. Karpeles, G. Heinrich Heines Stammbaum vaeterlicherseits. AZJ. 

Vol. 65. 1901. pp. 344 ff. 
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abkommen. Kurz ich kann mir nicht helfen, und muss Geduld 
haben. Ich habe.daher beschlossen, wenn Sie, JY’H herkommen, 
und sich einige Tage hier ausgeruht haben, mit Ihnen und 
meiner lieben Nini, nach Braunschweig zu reisen, und Sie einige 
Monate dort unter sehr guten Menschen zu lassen. Ausserdem 
dass Sie dort vieles werden hoeren und sehen koennen was Ihnen 
in der Folge nuetzlich sein kann, wird dadurch auch der Kontrast 
nicht so stark sein, wie von Paris nach Seesen. Die Jahreszeit 
wird unterdessen freundlicher, die Natur belebter, die Lebens- 
geister aufgeweckter, und man ist dann eher zur Hochzeit 
aufgelegt. Sobald die Zeit herankommt lassen wir die liebe 
Grossmutter auch herkommen damit sie auf die Hochzeit ihres 
lieben Enkelchen sich nach Herzenslust freuen kann. Ich hoffe, 
dass dann auch der liebe Onkel und unsre gute Tante Benjamin 
ihre angenehme Gegenwart nicht entziehen werden. 

Adieu, ma chére mére, ich habe kein Platz mehr. 

Ihr treuer Sohn .. . Schottlaender. 

Meiner lieben Tante Benjamin und meiner wuerdigen Gross- 
mutter Trenell empfehle mich bestens; naechstens schreibe ich an 
jeden besonders. Heute ist es mir unmoeglich. Mein ganzes 


Zimmer ist voll Menschen. 
[addressed]: 


Mademoiselle 
Mlle Thérese Franq chez Madame 
F. Benjamin née Trenelle 
a Mayence 


Franco 
xX 


[The following letter is undated]: 
Liebe Schwester*® 

Du verlangst Verzeihung von mir? O, es ist Dir verziehen, 
das is ja unsre Schuldigkeit Gott nachzuahmen was wir koennen 


Groneman, S. Genealogische Studien. Erste Abteilung. Berlin. 1913. 
Dale. 
Grunwald, Max. Hamburgs deutsche Juden. Hamburg. 1904. p. 262. 
Loewenstein, Leopold, Stammbaum der Familie Geldern. MGW/J. 
Vol. 51. 1907. p. 209. 
8 This letter is obviously written to Nini Frank by her only brother. 
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und Gott verzeiht ja auch, aber doch kostet es Dich ja nur 
einige Minuten mir zu schreiben, Bruder, ich befinde mich wohl, 
mir machts Vergnuegen dass ich sehe dass Du zum wenigsten 
denkst an Dein einzigen Bruder den Du hast. Empfehle mich 
meiner lieben Mimla Ihrem Mann und Kinder. Lebe wohl. Dein 
treuer Bruder der Dich lebenslaenglich wie seine Seele liebet. 

Lieberman Frank 

[or L. Berman Frank] 
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